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CHAPTER    THE    FIRST. 
OF    PROPERTY    IN    GENERAL, 


T^IIE  former  Book  of  Uiese  Commentaries  having  treated 
at  large  of  the  jura  personwum^  or  such  rights  and 
duties  as  are  annexed  to  the  persons  of  men,  the  objects  of 
our  inquiry  in  this  second  book  will  be  tlie  Jura  remm^  or 
those  rights  which  a  man  may  acquire  in  and  to  such  external 
things  as  are  unconnected  with  his  person.  These  are  what 
the  writers  on  natural  Uiw  style  the  rights  of  dominion,  or 
property,  concerning  the  nature  and  original  of  which  I  sluill 
first  premise  a  few  observations,  before  I  proceed  to  distribute 
aad  consider  it's  several  objects* 

There  is  nothing  which  so  generally  strikes  tlie  imagin- 
ation,  and  engages  the  affections  of  mankind^  as  the  right  of 
property ;  or  that  sole  and  despotic  dominion  which  one  man 
claims  and  exercises  over  the  external  things  of  the  world, 
in  total  exclusion  of  the  right  of  any  other  individual  in  tlie 
universe.     And  yet  there  are  very  few,  that  will  give  them* 
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selves  the*  trouble  to  consiilcr  the  t>ripoal  anil  finuitlation  of 
this  right.  Ploa^etl  as  we  are  with  the  possessioij,  wc  seem 
afraid  to  look  back  to  the  means  by  whkh  it  was  acquired, 
as  if  fearful  of  some  defect  iu  our  title ;  or  at  best,  we  rest 
satisfietl  with  the  decision  of  tlie  laws  in  our  favour,  without 
cxaniiuing  the  reason  or  authority  upon  which  those  hiws  have 
been  built.  We  think  it  enougli  that  our  title  is  derived  by 
the  grant  of  tlie  former  jHoprietor,  by  descent  iVorn  our  an- 
cestoi-s,  or  by  the  hist  will  and  testament  of  the  dying  owner; 
not  caring  to  reflect  that  (accurately  and  strictly  speaking) 
there  is  no  foundation  in  nature,  or  in  natural  law,  why  a 
set  of  words  upon  parchment  shoidd  convey  tlie  doniiiiion  of 
laud;  why  the  son  should  have  a  light  to  exclude  his  fel low- 
creatures  from  a  tleterminate  sj)ot  of  ground,  because  his 
father  had  done  so  before  him  ;  or  w^hy  the  occupier  of  a  par- 
ticular field,  or  of  a  jewel,  when  lying  on  his  death-bed,  and 
no  longer  able  to  maintain  possession,  should  be  eutilled  to 
tell  the  rest  of  the  worltl  which  of  them  should  enjoy  it  after 
him.  These  inquiries,  it  must  be  owned,  would  be  useless  and 
even  troublesome  in  common  hfe*  It  is  well  if  the  mass  of 
mankind  will  obey  the  laws  when  made,  without  scruUnising 
too  nicely  into  the  reasons  of  making  them.  But,  when  law 
is  to  be  consiilered  not  only  as  matter  of  jjractice,  but  alst> 
as  a  rational  science,  it  cannot  be  improper  or  useless  to 
examine  more  deeply  the  rudiments  and  grounds  of  these 
positive  constitutions  of  society. 

In  the  beginning  of  the  world,  we  are  informed  by  holy 
writ,  the  ull-lK>untiful  Creator  gave  to  niau  **  dominion  over 
•*  all  the  earth ;  and  over  t!ie  fish  of  ttie  sea,  and  over  the 
*<  fowl  of  the  air,  and  over  every  living  thing  that  movetli 
[  3  ]  **  liptJn  the  earth*.'*  This  is  the  only  trtie  and  solid  found- 
ation of  maii*s  dominion  over  external  things,  whatever  airy 
metaphysical  notions  may  have  been  started  by  fhncilid 
writers  upon  this  subject.  The  earth,  therefore,  and  all  things 
therein,  are  the  general  property  of  all  mankind,  exclusive  of 
other  beings,  from  the  immediate  gift  of  t\w  Creator.  And, 
while  ttie  earth  continued  bare  of  its  inhabitants,  it  is  reason- 
able to  suppose  that  all  was  in  common  among  theni,  and 
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ihat  every  one  took  from  the  ptihlic  stock  to  lils  own  use  such 
things  as  his  uiimecfinLc  nt^essiui-s  required. 

TmisK  genenil  nolioii:*  of  property  were  then  sufficient  to 
answer  all  tlie  puqjoses  of  human   life;  and  might  perhaps 
still  have  answered  them  had  it  been  possible  for  mankind  to 
ive  remained  in  a  state  of  prime%'al   simplicity:  as  may  be 
|eoIlecfcd  from  tiie  manners  of  many  American  nations  when 
ilirst   discovered  by  the  Europeans;    and  from  the   antient 
Detkod  of  Ii\ing  among  the  tirst   Europeans  themselves,  if 
re  taay  credit  either  the  memorials  of  them  preserved  in  the 
golden  age  of  the  poets,  or  the  uniform  accounts  given  by 
historians  of  those  times,  wherein  **  erant  omnia  communia  et 
**  ifuUvisa  amniims,  veiuti  tmum  cmictis  patrimoTiium  vssrt  •*." 
Not  that  this  communion  of  goods  seems  ever  to  have  been 
applicable,  even  in  the  earlieisL  stages,  to  ought  but  the  sub^ 
stance  of  the  tiling ;  nor  could  it  be  extended  to  the  it^e  of  it* 
For,  by  the  law  of  nature  and  reason,  he,  who  first  began  to 
tiise  it,  acquired  tlierein  a  kind  of  transient  property,  that  lasted 
long  as  he  was  using  it,  and  no  longer  *^ :  or,  to  speak  with 
er  precision,  the  right  of  possession  continued  for  the 
time  only  that  the  act  of  possession  lasted.     Tlius  the 
gyvKind  was  in  common,  and  no  part  of  it  w^as  the  i>ermancut 
property  of  any  man  in  particular ;  yet  whoever  was  in  the 
occupation  of  any  detemiined  spot  of  it,  for  rest,  for  shade, 
or  the  like,  acquired  for  the  time  a  sort  of  ownership,  from 
wh»di  it  would  have  been  unjust,  and  contrary  to  the  law^  of 
ature,  to  have  driven  hiui  by  force  :  but  the  instant  that  he 
^quitted  the  use  or  occupation  of  it,  another  might  seize  it, 
without  injustice.     Thus  also  a  vine  or  other  tree  might  be 
said  to  be  in  common,  as  all  men  w^ere  ec|ually  entitled  to  it's 
produce;  and  yet  any  private  individual  might  gain  the  sole 
properi}'  of  the  fruity  which  he  luid  gathered  for  his  own  re- 
past*    A  doctrine  well  illustrated   by  Cicero,  who  compares 
tba  world  to  a  great  theatre,  which  is  common  to  the  pubhc, 
and  y^  tha  place  which  any  man  has  taken  is  for  the  time  his 
own'*, 

•*  JiUlin.  1.  43.  c,  1 .  mune  alt  rede  Utmen  did  j}otest,  fjta  ctsc 

«  Btittyr.  Pufll  L  4.  c.  4.  atm  heum  quern  qumptc  occvfi^Mi*     I^ 
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But  when  inankintl  incrensei!  in  number,  craft,  and  am- 
bition, it  became  necessary  to  entertain  conceptions  of  more 
permanent  dominion ;  and  to  appropriate  to  individuals  not 
the  immediate  me  only,  but  the  very  substance  of  the  tiling  to 
be  used.  Otherwise  innumerable  tumults  must  have  arisen, 
and  the  good  order  of  the  world  been  continually  broken  and 
disturbed,  while  a  variety  of  persons  w^ere  striving  who  should 
get  the  first  occupation  of  the  same  thing*  or  disputing  which 
of  them  had  actually  gained  it.  As  human  life  also  grew 
more  and  more  refined,  abundance  of  conveniences  were 
devised  to  render  it  more  easy,  commodious,  and  agreeable ; 
as,  habitations  for  shelter  and  safety?  and  raiment  for  warmth 
and  decency.  But  no  man  would  be  at  dae  trouble  to  provide 
either,  so  long  as  he  Imd  only  an  usufructuary  property  in 
them,  which  was  to  cease  the  instant  that  he  quitted  posses- 
sion ;  —  if,  as  soon  as  he  walked  out  of  his  tent,  or  pulled  off 
his  garment,  the  next  stranger  who  came  by  would  have  a 
right  to  inhabit  the  one,  and  to  wear  the  other.  In  tlie  case 
of  habitations  in  particular,  it  was  natural  to  obsen*e,  that 
even  tlie  brute  creation,  to  whom  every  thing  else  was  in 
common,  maintained  a  kind  of  permanent  property  in  their 
dwellings,  especially  for  the  protection  of  their  young ;  that 
the  birds  of  the  air  had  nesfci,  and  the  beasts  of  the  field  had 
caverns,  die  invasion  of  which  they  esteemed  a  very  flagrant 
injustice,  and  would  sacrifice  their  lives  to  preser^'e  them. 
Hence  a  property  was  soon  established  in  every  man's  house 
and  home-stall;  which  seem  to  have  been  originally  mere 
tem|>orary  huts  or  moveable  cabins,  suited  to  the  design  of 
Providence  for  more  speedily  peopling  the  earth,  and  suited 
to  the  wandering  life  of  their  owners,  before  any  extensive 
property  in  the  soil  or  ground  was  estabhshed.  And  there 
can  be  no  doubt,  but  that  moveables  of  everj^  kind  became 
sooner  appropriated  than  the  ]>ermanent  substantial  soil:  partly 
liecause  they  were  more  susceptible  of  a  long  occupancy, 
which  might  be  continued  for  months  together  without  any 
seiisible  interruption,  and  at  length,  by  usage,  ripen  into  an 
established  right ;  but  principally  because  few  of  them  could 
be  fit  for  use,  till  improved  and  meliorated  by  the  bodily  la- 
bour of  the  occupant,  which  bodily  labour,  bestowed  upon 
any  subject  which  before  lay  in  common  to  all  men,  is  uni- 
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t'versally  allowed  to  give  the  fuiresl  anil  most  reasonable  title 
»  an  exclusive  property  therein. 

Th£  article  of  food  was  a  more  iminediaie  call,  and  there- 
fore a  more  early  consideration.     Such  as  were  not  contented 
with  the  spontaneous  product  of  tlie  earth,  sought  for  a  more 
solid  refreshment   ia  the  flesh  of  lieasts,  which  they  obtained 
'  by  hunting.     But  the  frequent  disappointments  incident  to 
that  method  of  provision,   induced  them  to  gather  together 
such  animals  as  were  of  a  more  fame  and  sequacious  nature; 
and  to  estabhsh  a  permanent  property  in  their  flocks  and  herds 
in  order  to  sustain  themselves  in  a  less  precarious  manner, 
partly  by  the  milk  of  the  dams,  and  partly  by  the  flesh  of  the 
young.     The  support  of  these  their  cattle  made  the  article  of 
xvater  also  a  very  important  point.     And  therefore,   the  Book 
•€»r  Genesis  (the  most  venerable  monument  of  antiquity,  con- 
sidered merely  with  a  view  to  history)  will   furnish   us  with 
firequent   Instances  of  violent  contentions  concerning  wells; 
'  the  exclusive  property  of  which  appears  to  have  been  esta- 
'  blished  in  the  first  digger  or  occupant,  even  in  such  places 
where  the   ground  and  lierbage  remained    yet  in  common. 
\  Thus  we  find  Abrahant,  who  was  but  a  sojoumer>  asserting 
his  right  to  a  well  in  the  country  of  Abimelech,  and  exacting 
an  oath  for  his  security,  *'  because  he  had  digged  that  well  *•" 
And  Isaac,  about  ninety  years  afterwartlsj  reclaimed  this  his 
father*s  property;  and  after  much  contention  with   the  Phi- 
listines, "WQS  suffered  to  enjoy  it  in  peace  ■• 

All  this  while  the  soil  and  pasture  of  the  earth  remained 
still  in  common  as  before,  and  oi>en  to  every  occupant:  ex- 
cept perhaps  in  the  neighbourhood  of  towns,  where  the  ne* 
cessity  of  a  sole  and  exclusive  property  in  lands  (for  the  sake 
of  agriculture)  was  earlier  felt,   and  therefore  more  readily 
iComplied  with.     Otherwise,  when  the  multitude  of  men  and 
t  cattle  had  consumed  every  convenience  on  one  spot  of  ground, 
Lit  was  deemed  a  natural  right  to  seise  upon  and  occupy  such 
Dtlier  lands  as  would   more    easily  supply  their  necessities. 
his  practice  is  still  retained  among  the  wild  and  uncuiti* 
fvated  nations  that  have  never  been  formed  into  civil  states. 


[  6  ] 


*  Gen.  111.  50, 


'  Geii.  xxvi.  15.IP»&c. 


B    3 


THE  RIGHTS 


Book  IL 


like  the  Tartars  and  others  in  the  East,  where  the  climate 
itself^  and  the  boundless  extent  of  their  territory,  conspire  to 
retain  ttiem  still  in  the  same  savage  state  of  vagrant  liberty, 
which  was  universal  in  the  earliest  ages ;  and  which,  Tacitus 
informs  us,  continued  among  the  Gennans  till  the  decline  of 
the  Roman  empire  K  We  have  also  a  striking  example  of 
die  same  kind  in  the  history  of  Abraham  and  his  nephew  Lot**, 
WTien  tlieir  joint  substance  Ijecame  so  great,  that  pasture  and 
otlier  conveniences  grew  scarce,  the  natural  consequence  was, 
tliat  a  strife  arose  between  their  servants ;  so  timt  it  was  no 
longer  practicable  to  dwell  together.  This  contention  Abra- 
ham thus  endeavoured  to  compose :  **  Let  there  be  no  strife, 
"  I  pray  thee,  between  me  and  thee.  Is  not  the  whole  land 
"  before  thee  ?  Separate  thyself,  I  pray  thee,  from  me.  If 
**  thou  wilt  take  the  left  hand,  then  I  will  go  to  the  right  t 
*'  or  if  thou  depart  to  the  right  hand,  then  I  will  go  to  the 
*'  left,"  This  plainly  implies  an  acknowledged  right,  in 
either,  to  occupy  whatever  ground  lie  pleased,  that  was  not 
pre-occupied  by  other  tribes,  "  And  Lot  lifted  up  his  eyes, 
**  and  beheld  all  the  plain  of  Jordan,  tliat  it  was  well  watered 
**  every  where,  even  as  the  garden  of  the  Lord,  Then  Lot 
♦*  chose  him  all  the  plain  of  Jordan,  and  journeyed  east;  and 
**  Abraham  dwelt  in  the  lantl  of  Canaan,** 


[  7  ]  Upon  the  same  principle  wa^  founded  the  right  of  migra- 
tion, or  sending  colonies  to  finti  out  new  habitations,  when 
the  mother  country  was  overcharged  with  inhabitants ;  which 
was  practised  as  well  by  the  Phoenicians  find  Greeks,  as  the 
Germans,  Scythians,  and  otlier  northern  [>eople*  And,  so 
long  as  it  was  confined  to  the  stocking  and  cultivation  of 
desert  uninhabited  countries,  it  kept  strictly  within  the  limits 
of  the  law  of  nature.  But  how  far  the  seising  on  countries 
already  peopled,  and  driving  out  or  massacring  the  innocent 
and  defenceless  natives,  merely  because  they  differetl  from 
their  invaders  in  language,  in  religion,  in  customs,  in  govern- 
ment, or  in  colour ;  bow  far  such  a  conduct  wiis  consonant  to 
nature,  to  reason,  or  to  Christianity,  deservetl  well  to  be  con^ 
hidercd  by  Uiose,  who  have  rendered!  their  names  immortal 
by  ihtiH  civilizing  mankind. 
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As  ihe  worltl  by  tiegrccs  |Trcw  more  populous,  it  daily  l>e- 
came  more  difDcult  to  liiid  out  new  spotii  to  inhabit,  witliout 
encroadiiAg  upon  furiBcr  occupants  :  aail,  bj  constantly  oc- 
CM  I  (he  SAWw  imliviilunl  spot,  the  fniits  of  the  earth  were 

Co  1,   and  it's  sjionkineotis  produce  destroyed^  without 

aay  provision  for  a  future  supply  or  succcsmou.  It  therefore 
beaime  oecessairy  to  pursue  some  regular  method  of  pro- 
vidijig  a  cotrntBOl  subsistence  ;  and  tJiis  necessity  produced,  or 
at  least  promoted  and  cncourageil,  the  art  of  agriculture. 
And  the  art  of  agncultine,  by  a  regular  connexion  and  con* 
sequence,  introduced  and  estabhshed  the  idea  of  a  more  ]K?r- 
uianent  projierty  in  the  soil,  tlian  had  hitherto  been  wscewed 
and  ailopted.  It  was  clear  tJiat  the  earl  I*  would  not  produce 
her  fruits  m  sufllicient  <|iianUlies,  without  the  assistiuice  of 
tllUge:  but  who  would  be  at  the  pains  of  tilling  it,  if  jijiother 
mighl  tvatcli  un  opportunity  to  seise  upon  and  enjoy  the  pro- 
duct (A*  his  industrj^,  art,  and  labour  ?  Had  not  therefore  a 
tcponkte  property  in  lands,  as  well  as  moveables,  been  vested 
ID  some  individuals,  the  world  must  Imve  conlinued  n  formstf 
aiid  ttien  have  been  mere  animals  of  prey;  which,  according 
to  some  phjlosa|)hers,  is  tlie  genuine  suite  of  nature.  Whereas  £ 
now  (so  graciously  has  Providence  interwoven  our  duly  and 
our  happiness  togetlicr)  the  result  of  this  ver^^  necessity  has 
been  the  ennobling  of  the  human  specie*,  by  giving  it  oppor- 
tunities of  Improving  its  rathmal  faculties,  as  well  as  of  exert- 
ing its  fiatm'oln  Necessity  begat  property :  and  in  order  to 
insure  that  projierty,  recourse  was  had  to  civil  society,  which 
hrougUt  along  with  it  a  long  train  of  inseparable  concomitants ; 
states,  government,  laws,  punisluncnts,  and  the  pyblic  exer- 
cise of  religious  duties.  Thus  connected  togetlierp  it  was 
found  tliat  a  part  onl^^  of  society  was  sullicient  to  provide,  by 
their  manual  labour,  for  the  necessary  subsistence  of  all ;  and 
lei?»ure  was  given  to  others  to  cultivate  the  human  mind,  to 
invent  useful  artSj  and  to  lay  the  foujidutions  of  science^ 

T«E  4mly  question  remaining  is,  how  this  iiroperty  became 

tually  vested:  or  what  it  is  that  gave  a  man  an  eir elusive 

right  to  retain  in  a  permanent  manner  that  specific  land,  w  liich 

before  belonged  generally  to  every  body,  t)ut  particularly  to 

iy*    Aiid,  as  we  bclbre  observed  tliat  occupancy  gave  the 
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right  to  die  temporary  use  of  llie  soil,  so  it  is  agreed  upon  alt 
handsj  that  occupancy  gave  also  the  original  right  to  the  per- 
manent property  in  the  mlji^am^e  of  the  earth  itself:  whicli 
excludes  every  one  else  but  the  owner  from  the  use  of  it. 
There  is/indeed,  some  difference  among  the  writers  on  na- 
tural law,  concerning  the  reason  why  occupancy  should  con- 
vey this  right,  and  invest  one  with  this  absolute  property  : 
Grotius  and  PufFendorf  insisting  that  this  right  of  occupancy 
is  founded  on  a  tacit  and  implied  assent  of  all  mankind^  that 
the  first  occupant  should  become  the  owner ;  and  Barbeyrac, 
Titius,  Mr.  Locke,  and  others,  holding,  that  there  is  no  sucli 
implied  assent,  neither  is  it  necessary  that  there  should  l>e  ; 
for  that  the  very  act  of  occupancy,  alone,  being  a  degree  of 
bodily  labour,  is,  from  a  principle  of  natural  justice,  without 
any  consent  or  compact,  sufficient  of  itself  to  gain  a  title — 
a  dispute  that  savours  too  much  of  nice  and  scholastic  refine- 
ment. However,  both  sides  agree  in  this,  that  occupancy 
is  the  thing  by  which  the  title  was  in  fact  originally  gained ; 
every  man  seising  to  his  own  continued  use  such  spots  of 
ground  as  lie  found  most  agreeable  to  his  own  convenience, 
provided  he  found  them  unoccupied  by  any  one  else. 


Property,  both  in  lands  and  moveables,  being  thus  ori- 
ginally acquired  by  the  first  taker,  which  taking  amounts  to 
a  declaration  tliat  he  intends  to  appropriate  tlie  thing  to  his 
own  use,  it  remains  in  him,  by  the  principles  of  universal  law, 
till  such  time  as  he  does  some  other  act  which  shews  an  in- 
tention to  abandon  it ;  for  then  it  becomes,  imtu  rally  speak  in  rr, 
publici  Juris  once  more,  and  is  liable  to  be  again  appropriated 
by  the  next  occupant.  So  if  one  is  possessed  of  a  jewel,  and 
casts  it  into  the  sea  or  a  public  highway,  this  is  such  an  ex- 
press dereliction,  tliat  a  property  will  be  vestetl  in  the  first 
fortunate  finder  that  will  seise  it  to  his  own  use.  But  if  he 
hides  it  privately  in  the  earth  or  other  secret  place^  anti  it  is 
discovereti,  the  finder  acquires  no  property  therein ;  for  the 
owner  hath  not  by  this  act  declared  any  intention  to  abandon 
it,  but  vathei"  the  contrary  :  and  if  he  loses  or  drops  it  by  ac- 
cident, it  cannot  be  collected  from  thence,  that  he  designed  to 
quit  tiie  possession  ;  and  therefore  in  such  a  case  the  proi>erty 
still  remains  in  the  loser,  who  may  claim  it  again  of  tlw; 
IB 


Cli.  I, 


OF  THINGS. 


finder*     Antl  this,  we  may  remember,  is  tlie  dcKtriiic  of  die 
law  of  England,  witli  relation  to  treasure  trove '. 

But  this  method  of  one  man's  abaniloning  his  property, 
and  another  seising  the  vacant  possession,  however  well 
founded  in  theorj*,  could  not  long  subsist  in  fact.  It  was  cal- 
culated merely  for  the  rudiments  of  civil  society*  and  neces- 
sarily ceased  among  the  complicated  interests  and  artificiid 
refinements  of  polite  and  established  governments.  In  these 
it  was  found,  that  what  l>ecame  inconvenient  or  useless  to  one 
man,  was  highly  convenient  and  useful  to  another ;  who  was 
ready  to  give  in  exchange  for  it  some  equivalent,  that  was 
equally  desirable  to  the  former  proprietor.  Thus  mutual 
convenience  introduced  commercial  traffic,  and  the  reciprocal 
transfer  of  property  by  sale,  grant,  or  conveyance :  whicli 
may  be  considered  either  as  a  continuance  of  the  original  pos-  £  1  (>  ] 
session  which  the  first  occupant  had ;  or  as  an  abandoning 
of  the  thing  by  the  present  owner,  and  an  immediate  suc- 
cessive occupancy  of  the  same  by  the  new  proprietor.  The 
voluntary  dereliction  of  the  ow^nerj  and  delivering  the  posses- 
sion to  another  individual,  amount  to  a  transfer  of  the  pro* 
perty :  the  proprietor  declaring  his  intention  no  longer  to 
occupy  the  thing  himself,  but  that  his  own  right  of  occupancy 
shall  be  vested  in  the  new  acquirer.  Or,  taken  in  the  other 
light,  if  I  agree  to  part  with  an  acre  of  my  land  to  Titius, 
the  deed  of  conveyance  is  an  evidence  of  my  intending  to 
abamdoti  the  property :  and  Titius,  being  the  only  or  first 
man  acquainted  with  such  my  intention,  immediately  steps  in 
and  seises  the  vacant  possession :  thus  the  consent  expressed 
by  the  conveyance  gives  Titius  a  good  right  against  me ;  and 
|K>ssession,  or  occupancy,  confirms  that  right  against  all  Uie 
world  besides. 

The  most  universal  and  effectual  way  of  abandoning  pro- 
perty, is  by  the  death  of  tlie  occupant:  when,  both  the  actual 
possession  and  intention  of  keeping  possession  ceasing,  the 
property  which  is  founded  upon  such  possession  and  intention 
ought  also  to  cease  of  course.  For,  natui'nlly  speaking,  the 
Instant  a  man  ceases  to  be,  he  ceases  to  have  any  dominion  : 


See  Vol,  L  p,295. 


10 


TilR  KIGIITS 


Book  IK 


n  ] 


else  if  lie  haci  a  right  to  dispose  of  his  ac<{tiisitions  one  nio- 
nieiit  beytind  hrs  lilt?,  he  woukl  aUo  have  u  riglit  to  dirt'Ct 
iheir  disposal  for  a  million  of  ages  after  him  :  which  would 
be  highly  absunl  and  inconvenient.  A!!  property  must  there- 
fore cease  upon  death,  considering  men  as  absolute  indivi- 
duals, and  niiconnected  with  civil  society ;  for,  thcii»  by  the 
principles  before  estahlishetl,  the  next  immediate  oceupanl 
would  accjuire  a  right  in  all  that  the  deceajieil  posses^.  But 
as,  under  civiliased  governments  which  are  cidcnlated  for  the 
peace  of  mankin<U  such  a  constitution  would  be  productive 
of  endless  disturbances,  the  universal  law  of  almost  every 
nation  (which  is  a  kind  of  secondary  law  of  nature)  has 
4^tlier  given  the  dytng  j>erson  a  power  of  continuing  his  pro- 
perty, by  disposing  of  Jils  possessions  by  will;  or,  in  case  he 
neglects  to  dis|K3iie  of  it,  or  is  not  iKTmitted  to  uiake  any  di^^ 
position  fit  all,  the  munici|>al  law  of  the  country  tlien  ste|is  in, 
and  declares  who  i.hiili  be  die  successor,  representative,  or 
heir  of  tlie  deceased ;  that  is,  who  alone  shall  have  a  right  to 
enter  upon  this  vacant  possession,  in  order  to  avoid  that  con- 
fusion which  it's  blooming  again  ctimnion  would  ^  occasion. 
And  farther,  in  case  no  testament  be  permitted  by  the  law, 
or  none  be  made,  and  no  heir  can  be  found  so  (jiialifieil  as  the 
law  ref|uires,  still,  to  pre\'ent  the  robust  title  of  occupancy 
from  again  taking  place,  the  doctrine  of  escheats  is  adopted 
in  almost  every  country  ;  whereby  the  sovereign  of  die  static 
and  tliose  who  claim  under  his  authority,  are  the  ultimsle 
heirs,  and  sncceed  to  those  inheritances  lo  which  no  other 
title  can  be  lbmi«*iL 


fTtiE  right  of  inheritance,  or  descent  to  Uie  children  and 
relations  of  the  deceased,  seems  to  have  beeji  alloweil  much 
earlier  than  the  right  of  devising  by  testament.  We  are  apt 
to  conceive  at  first  view  that  it  has  nature  on  its  side ;  yet  we 
often  mistake  for  nature  what  we  find  establislitHi  by  long  and 
inveterale  custom.  It  is  certainly  n  wise  and  dfectual,  but 
ckariy  a  political,  estabbsJiment ;  since  the  |>er]naneJit  right 
of  property,  vested  in  the  ancestor  hiniseU^  was  no  natutal^ 

It   If   tft   |irinci|i>iilly    to   prevent  Any  Utt*   inhrritjincc   (kwH   not  m>  properly 

vAitiHcy  of  |MMa«iMon,  llmt  th«  civil  law  cl«scprKl«  lu  rontiniic  in  the  liauxis of  tli« 

ffcnriiitti  HyJicr  and  ion  u  mm  pvr-^  nirvivor.     /yi'JS/i.JL 
m  (  so  tint  upoo  Uw  diwlli  of  i 
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hut  merely  a  civil  right.  It  is  tnie,  that  the  transmission  of 
one's  possessicms  to  posterity  has  an  evident  tendency  to  make 
a  man  a  good  citizen  and  a  useful  member  of  society :  it  sets 
the  passions  on  the  side  of  duty,  and  prompts  a  man  to  deserve 
well  of  tlie  public,  when  he  is  sure  that  the  reward  of  his  ser- 
rlces  will  not  die  widi  himself,  but  be  ti-ansmitted  to  those 
with  whom  he  is  connected  by  the  dearest  and  most  tendei* 
affecdoits.  Vet,  reasonable  as  tliis  foundation  of  the  right  of 
infaentance  may  seem,  it  is  probable  that  its  immediate  ori- 
ginal arose  not  from  sj^eculations  altogether  so  delicate  and 
refined,   and,   if  not  from   fortuitous  circumstances,  at  least  1 

from  a  plainer  and  more  simple  principle.  A  man's  children 
or  nearest  relations  are  usually  about  him  on  his  death-bed,  [  12  ] 
and  are  the  earliest  witnesses  of  his  decease.  They  l>ecoine 
therefore  generally  the  next  immediate  occupants,  till  at  length, 
in  process  of  time,  this  frequent  usage  ripened  into  general 
law.  And  therefore  also  in  the  earliest  ages,  on  failure  of 
children,  a  man's  serraots  bom  under  his  roof  were  allowed 
to  be  his  heirs ;  being  immediately  on  the  spot  when  he  died. 
For,  we  find  the  old  patriarch  Abraham  expressly  declaring, 
that  **  since  Goil  had  given  him  no  seed,  his  steward  Eliezer, 
**  one  bom  in  his  house,  was  his  heir '." 


» 


While  property  continued  only  for  life,  testaments  were 
useless  and  unknown :  and,  when  it  became  inheritable,  the 
inheritance  was  long  indefeasible,  and  the  children  or  heh-s 
at  law  were  incapable  of  exclusion  by  will.  Till  at  length 
it  wn»  foimdf  that  so  strict  a  rule  of  inheritance  made  heirs 
dbobedient  and  headstrong,  defraudeil  creditors  of  their  just 
debts,  and  prevented  many  provident  fathers  from  dividing 
or  charging  their  estates  as  the  exigence  of  iheir  families 
required.  This  introtluced  pretty  generally  the  right  of 
disposing  of  one's  property,  or  a  part  of  it,  by  testament  :  that 
is,  by  written  or  oral  instnictions  properly  witnessed  and  au- 
thenticated, according  to  the  pleasure  of  the  deceasetl,  which 
w^e  therefore  emphatically  stile  his  mil  This  was  established 
in  some  countries  much  later  than  in  others.  With  us  in 
England,  till  modern  times,  a  man  could  only  dispose  of  one- 
third  of  his  moveables  from  liis  wife  and  children ;  and,  in 
genera},  no  will  was  permitted  of  lands  till  the  reign  of  Henry 
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the  eighth  ;  anti  Uieii  only  of  a  certain  porlinii :  for  it  was  not 
till  after  ihe  restoration  that  the  power  of  i!e vising  real  pro- 
perty became  so  universal  as  at  present  (1 ) 

Wills  therefore,  and  testaments,  rights  of  inheritance  and 
'  successions,  are  all  of  them  creatures  of  the  civil  or  municipal 
laws,  and  accordingly  are  in  all  respects  regulated  by  them ; 
every  distinct  country  having  different  ceremonies  and  re- 
<{uisites  to  make  a  testament  completely  valid  :  neither  does 
any  thing  vary  more  than  the  right  of  inheritance  under  dif- 
t  13  ]  ferent  national  establishments.  In  England  particularly,  this 
diversity  is  carried  to  such  a  length,  as  if  it  had  been  meant  to 
point  out  the  power  of  the  laws  in  regulating  the  succession 
to  property,  and  how  futile  every  claim  nmsl  Ije,  that  has. 
not  its  foundation  in  the  positive  rules  of  the  state.  In  per- 
sonal estates  the  father  may  succeed  to  his  children  ;  in  landed 
property  he  never  can  he  their  immediate  heir,  by  any  the 
remotest  possibility :  in  general  only  the  eldest  son,  in  some 
places  only  the  youngest,  in  others  all  the  sons  together, 
have  a  right  to  succeed  to  the  inheritance  :  in  real  estates 
males  are  preferred  to  females,  and  the  eldest  male  will 
usually  exclude  the  rest ;  in  the  diviiiion  of  personal  estates, 
the  iemales  of  equal  degree  are  admitted  together  with  the 
males,  and  no  right  of  primogeniture  is  allowed. 

This  one  consideration  may  help  to  remove  Uie  scruples 
of  many  well-meaning  persons,  who  set  up  a  mistaken  con- 
science ia  opposition  to  the  rules  of  law.  If  ti  umii  di;,- 
inhorits  his  won,  by  a  will  duly  executed,  and  leaves  his  estate 
to  a  stranger,  there  ore  many  who  consider  diis  proceeding  as 
contrary  to  natural  justice ;  while  others  so  scrupulously  ad- 
here to  the  su)>[X)sed  intention  of  the  dead,  Uiat  if  a  will  of 
lands  be  altesteti  by  only  two  witnesses  instead  of  Mrrc,  wliich 
the  law  requires,  they  are  apt  to  imagine  that  tlie  heir  is 
bound  in  coui^cience  to  relinquish  his  title  to  the  devisee. 
But  both  of  them  certainly  proceed  upon  very  erroneous 
pr'mciples,  as  W^  on  the  one  hand,  the  son  had  by  nature  a 
right  to  succee<l  to  his  fatlier's  lands  ;  or  as  if,  on  the  otl*er 
hand,  the  owner  was  by  nature  entitled  to  direct  the  succession 
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of  his  property  alter  liis  own  decease.  WTiereas  llie  law  of 
nature  suggests,  that  on  llie  death  of  the  possessor  the  estate 
should  again  become  common,  and  be  open  to  the  next  occu* 
pant,  unless  otlierwise  ordered  for  the  sake  of  civil  peace  by 
the  positive  law  of  society.  The  jxjsitive  law  of  society,  which 
is  with  us  the  municipal  law  of  En  glands  directs  it  to  vest  in 
such  person  as  the  last  proprietor  shall  by  will,  attended  with 
certain  requisites,  appoint ;  and,  in  defect  of  such  appoint- 
ment, to  go  to  some  particular  person,  who,  from  the  result 
of  certain  local  constitutions,  appears  to  be  the  heir  at  law.  [It] 
Hence  it  follows,  that  where  the  appointment  is  regularly 
made,  there  cannot  be  a  shadow  of  right  in  any  one  but  the 
person  appointed :  and  where  the  necessary  requisites  are 
omitted,  the  right  of  the  heir  is  equally  strong  and  built  upon 
as  solid  a  foundation,  as  the  right  of  the  devisee  w  oukl  have 
been,  supposing  such  requisites  were  observed* 


But,  after  all,  tliere  are  some  few  tilings,  which,  not- 
withstanding the  general  introduction  and  continuance  of 
propeity,  must  still  unavoidably  remain  in  common ;  being 
such  wherein  nothing  but  an  usufructuary  property  is  capable 
of  being  had :  and  therefore  they  still  belong  to  the  first 
occupant,  during  the  time  he  holds  possession  of  them,  and 
no  longer.  Such  (among  others)  are  the  elements  of  light, 
air,  and  water;  which  a  man  may  occupy  by  means  of  his 
windows,  his  gardens,  his  mills,  and  other  conveniences  ; 
such  also  are  the  generality  of  those  animals  which  are  said 
to  he  Jera€  naiwrae^  or  of  a  wild  and  untameable  disposition; 
which  any  man  may  seise  upon  and  keep  for  his  own  use  or 
pleasure.  All  these  things,  so  long  as  they  remain  in  posses- 
sion, every  man  has  a  right  to  enjoy  without  disturbance; 
but  if  once  they  escape  from  his  custody,  or  he  voluntarily 
abandons  the  use  of  them,  they  return  to  the  common  stock, 
and  any  man  else  has  an  equal  right  to  seise  and  enjoy  tliem 
afterwards,  (2) 


1 
1 


Again;  there  are  other  things  in  which  a  permanent 
property  may  subsist,  not  only  as  to  the  temporary  use,  but 
also  the  solid  substance ;  and  which  yet  would  be  frequently 
found  without  a  proprietor,  had  not  the  wisdom  of  the  law 
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providctl  a  remedy  to  obviate  this  inconvenience.  Such  are 
forests  ami  otJicr  waste  grounds,  wliicli  were  omitted  to  be 
appropnated  in  the  geuaaJ  ditttributioii  of  hinds ;  sucli  also 
are  wrecks,  estrays,  (yid  that  species  of  wihl  aninia'ds  which 
the  arbitrary  constitutions  of  positive  law  have  distingui^ahed 
from  the  rest  by  the  well-known  appellation  of  game.  With 
regard  fo  the^e  and  some  others,  as  disturbances  and  quarrels 
would  freciucntly  arise  among  individuals,  contending  about 
ihc  acquisition  of  this  species  of  property  by  first  occupancy, 
[  15  ]  the  law  hns  therefore  wisely  cut  up  the  root  of  dissension,  by 
vesting  the  things  tlieins elves  in  the  sovereign  of  the  state : 
or  else  in  his  representatives  appointed  and  authorised  by 
him,  li<^ing  usually  the  lards  of  manors,  (3)  And  tlius  the 
legislature  of  England  has  uoiversaliy  promoted  Uie  grand 
ends  of  civil  society,  the  peace  and  security  of  individuals,  by 
steadily  pursuing  that  wise  and  orderly  maxim,  of  assigning 
to  every  thing  capable  of  ownership  a  legal  and  determinate 
owner,  (4) 


(3)  See  poit,  410. 

(4)  It  is  not  very  easy  (as  the  autlior  seems  to  be  aware,)  for  the  m 
of  readeni  wbo  have  l>ccn  bom  and  bred  up  in  all  ihe  habit&,  aad  with  tb 
fecliags  of  dvrl  society,  to  admit  tbe  truth  of  thii*  reasoning  on  tlie  acquis 
siuon  and  trail simission  uF  property.  The  subject  is  too  wide  a  one  to  be 
satist^ctoHIy  dii^eussed  in  a  Dote ;  but  two  observations  may  be  made,  as 
iinporCant  in  forming  a  «ound  opinion  on  the  whole  matter.  First,  we 
should  have  a  clear  notion  of  wliat  ii  meant  by  natural  rights,  or  rights 
ibunded  in  tlic  law  of  aaturey  as  far  as  regards  this  subject.  When  we  lay 
that  a  right  to  devise  property  of  our  own  acquisition,  or  to  inherit  tha^ 
left  undiJipoicd  of  by  our  father*,  in  a  right  founded  on  the  lnw  of  nature^] 
we  commonly  mean  a  rioht  foimded  on  tho^e  conclusions  of  nmtural  reason 
nnd  justice,  which  nien  m  almost  all  crvil  tocieties  hare,  a»  it  were,  by  gc- 
Denl  cotiacnt  recognuoil  and  entabliihed  But  it  is  obvious  that  the  law  of 
MCure^  ihuft  uiidcrstoody  pie«iippoitt  tiie  ^rmaLion^  uay,  even  in  some 
meiMure  the  maturity  of  dvil  society^  and  of  course  along  with  it  the  exitit- 
cacc  of  the  rigjit  of  property.  Whereas,  strictly  considered,  the  law  of 
nature  relates  to  a  time  anterior  to  this,  and  [provides  for  a  state  of  thing* 
independent  of  civd  compact.  In  thij*  point  o(  view  it  secmi  correct  to 
say  that  inheritance  and  dcvtie  are  not  founded  on  the  law  of  nature. 

But,  wcondly ;  in  the  Conner  seme  it  may  be  equally  true,  that  the  indu&- 
trloui  acquirer  of  propeny  has  a  natural  right  to  transmit  it  to  wliomsocver 
he  plfHACi,  and  that  the  child  has  a  natural  right  to  inherit  what  his  ances- 
tur  flfesll  not  hate  crati^mittcd  specially  to  any  other  person  j  that  is  to  say, 
tJl«  wiMit  penont  in  all  «ocietic»  hnfo  agcmcd  that  by  the  esUiblishmetn  of 
tiicM:  two  rights  certain  great  purpotet  of  civil  union  are  best  answered. 

Soc  the  eariy  ^mrt  of  the  Comtdemtiuti^  on  the  Ljiw  of  Forfeiture. 
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CHAITER    THE    SECOND. 


OP  REAL   PROPERTY;   and,  fiust,  op 
CORPOREAL  HEREDITAMENTS. 


^T^HE  objects  of  tloniinion  or  proj>erty  are  ihingi^  as  contra- 
dict ingiiished  troiii  persons:  and  ll rings  are  by  tlie  law  of 
Englaznl  distributed  into  iwo  kiiKls;  things  real  m%d  tliinj^ 
personaL  Things  real  are  such  as  are  permanent,  fixed,  and 
inuQoveabk}  wfaacb  omnot  be  carried  out  of  tlielr  place ;  aa 
lands  and  tenements :  tlungs  personal  are  goods,  mouey,  and 
all  other  moveables ;  which  niay  attend  the  owner'i  person 
wherever  he  tfiinks  proper  to  go. 

In  tfcttdn^  of  tilings  veal,  let  us  consider,  firsts  their  several 
iorts  or  kinds ;  secondly,  the  tisttures  by  which  they  may  l^e 
bolden ;  thirdly^  tiie  estates  whidi  may  be  hod  ba  them ;  and, 
feurthly^^  the  title  to  them,  and  the  manner  of  acquiring  and 
kxaog  it 

FiKi5T,  witli  regard  to  their  several  sorts  or  kinils^  tilings 
real  are  usually  said  to  consist  in  lands,  tenements,  or  here- 
ditaments. Liand  comprehends  all  things  o^  a  permanent, 
substaiitial  nature ;  being  a  word  of  a  very  extensive  signifi- 
cation, as  will  presently  appear  more  at  hixgi^.  Tefieinefii  is  a 
word  of  still  greater  t^xtent,  and  thotigh  in  its  vulgar  accept- 
ation it  is  oaly  afTpFiicd  to  houses  atid  oiliier  bitildings,  yet  tn 
itN  origiftal,  proper,  and  legal  sense,  k  signifies  every  thing 
that  may  be  holdat^  provided  it  be  of  a  permanent  nature ; 
whetlier  it  be  of  a  substantial  and  sensible,  or  of  an  unsub- 
stantial ideal  kind-  Thna  Ubeumi  tenemtnUum^  frank  tenement, 
or  freeliold,  \sf  applicabk  not  oidy^  to  MUMk  and  oiiier  solid 
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objects,  but  also  to  offices,  rents,  cominojis,  anil  tlie  like*: 
and,  as  lands  and  houses  are  tenements,  so  is  an  advowson  a 
tenement;  and  a  franchise,  an  office,  a  right  of  common,  a 
peerage,  or  other  property  of  the  Hke  unsubstantial  kind,  arc 
all  of  them,  legally  speaking,  tenements  ^.  But  an  heredita- 
vtatt,  says  sir  Edward  CokeS  is  by  much  the  lai'gest  and 
most  comprehensive  expression :  for  it  includes  not  only  lands 
and  tenements,  but  whatsoever  may  be  inhcriicdj  be  it  cor- 
poreal or  incorporeal,  real,  personal,  or  mixed.  Thus  an 
heir-loom,,  or  miplement  q{^  furniture  which  by  custom  de- 
scends to  the  heir  together  with  an  house,  is  neither  land,  nor 
tenement,  but  a  mere  moveable;  yet  being  inheritable,  is 
comprised  under  the  general  word  hereditament :  and  so  a 
condition,  the  benefit  of  which  may  descend  to  a  man  from 
his  ancestor,  is  also  an  hereditament**.  (1) 

<  Hereditaments  then,  to  use  the  largest  expression,  are 
of  two  kinds,  corporeal  and  incorporeal.  Corporeal  consist 
of  such  as  affect  t\m  senses  ;  such  as  may  be  seen  and  handletl 
by  the  body  :  incorporeal  are  not  the  object  of  sensation,  can 
neither  be  seen  nor  handled,  are  creatures  of  the  mind,  and 
exist  only  in  contemplation. 


Corporeal  hereditaments  consist  wholly  of  substantial  and 
permanent  objects;  all  which  may  be  comprehended  under 
the  general  denomination  of  land  only*  For  land^  says  sir 
Edward  Coke%  comprehendeth  in  it's  legal  signification  any 
ground,  soil,  or  earth  w  hatsoever;  as  arable,  meadows,  pastures, 
woodsi  moors,  waters,  nmrshes,  fursecs,  and  heatli.     It  legally 


•  Co.  Litt.  6. 

*•  IhitL  19,  20. 


3  Rep.  3. 
Co*  Litt,  4. 


(1)  E)r  a  coaditton  k  here  meant  a  qualification  or  restriction  annexed 
to  B  conveyance  of  taiid&,  wh^eby  it  u  provided  that  in  cnae  n  particular 
event  docs  or  does  not  happen,  or  a  particular  net  is  done  or  omitted  to 
be  doiie»  m  estate  shall  commence,  be  cnJarged^  or  defeated.  As  an  in- 
fltsnce  of  the  condition  here  intended,  suppose  A  to  have  infeoJfed  B  of  an 
acf€  of  ground  upon  condition  that  if  hi^  heir  lihould  pa>'  the  feoffee 
he  and  his  heir  should  re-enter^  tliii»  condition  would  be  an  hereditament 
descending  on  k*t  heir  after  A'«  death,  and  if  such  heir  after  A\  deuth 
ihoidd  pay  the  fOi.  he  would  be  entitleii  to  ren^nter^  ai>d  would  hold  the 
bad,  u  it  it  had  defended  to  hiai.     Co.  Litt.  :20l.  2U.  b. 
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indudeth  also  all  castles,  houses,  and  other  buildings:  (or 
they  consist,  saith  he,  of  two  things;  land^  whichr  is  the 
foundation,  and  structure  thereupon  ;  so  that  if  I  convey  the 
land  or  ground,  the  structure  or  building  passeth  therewith. 
It  is  observable  that  water  is  here  mentioned  as  a  species  of 
land,  which  may  seem  a  kind  of  solecism ;  but  such  is  the 
language  of  the  law :  and  therefore  I  cannot  bring  an  action  to 
recover  possession  of  a  pool  or  other  piece  of  water  by  the 
name  of  ww/^ronly;  either  by  calculating  it's  capacity,  as,  for 
so  many  cubical  yards ;  or,  by  superficial  measure,  for  twenty 
acres  of  water ;  or  by  general  description,  as  for  a  pond,  a 
watercourse,  or  a  rivulet :  but  I  must  bring  my  action  for  the 
land  that  lies  at  the  bottom,  and  must  call  it  twenty  acres  of 
land  covered  with  water. '  For  water  is  a  moveable  wandering 
thing,  and  must  of  necessity  continue  common  by  the  law  of 
nature;  so  that  I  can  only  have  a  temporary,  transient, 
usufructuary,  property  therein  :  wherefore,  if  a  body  of  water 
runs  out  of  my  pond  into  another  man's,  I  have  no  right  to 
reclaim  it.  But  the  land,  which  that  water  covers,  is  per- 
manent, fixed,  and  immoveable :  and  therefore  in  thb  I  may 
have  a  certain  substantial  property ;  of  which  the  law  will  take 
noticei  and  not  of  the  other. 

Land  hath  also,  in  it's  legal  signification,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujus  est  solum,  ejus 
est  usque  ad  coektm,  is  the  maxim  of  the  law  upwards ;  there-^ 
fore  no  man  may  erect  any  building,  or  the  like,  to  overhang 
another's  Jand  :  and,  downwards,  whatever  is  in  a  direct  line, 
between  the  surface  of  any  land  and  the  centre  of  the  earth, 
belongs  to  the  owner  of  the  surface ;  as  is  every  day's  expe- 
rience in  the  mining  countries.  So  that  the  word  ^*  land" 
includes  not  only  the  face  of  the  earth,  but  every  diing  under 
it,  or  over  it.  And  therefore,  if  a  man  grants  all  his  lAds, 
he  grants  thereby  all  his  mines  of  metal  and  other  fossils,  his 
woods,  his  waters,  and  his  houses,  as  well  as  his  fields  and 
meadows.  Not  but  the  particular  names  of  the  things  are 
equally  sufficient  to  pass  them,  except  in  the  instance  of  [  19  ] 
water ;  by  a  grant  of  which,  nothing  passes  but  a  right  of 
fishing*:  but  the  capital  distinction  bthis,  that  by  the  name 

'  Brownl.  142.  >  Cow  Litt.  4. 
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of  a  castle^  messuage^  toft,  croft,  or  the  like,  nothing  else  will 
pass,  except  what  &lls  with  the  utmost  propriety  under  the 
term  made  use  of;  but  by  the  name  of  land,  which  is  nomen 
generaUssimum^  every  thing  terrestrial  will  pass*"* 

^  Co.  Liu.  4,  5,  6. 
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CHAPTER    THE    THIRD. 


OF  INCORPOREAL   HEREDITAMENTS. 


A  N  incorporeal  hereditament  is  a  right  issuing  out  of  a 
thing  corporate  (whether  real  or  personal)  or  concerning^ 
or  annexed  to,  or  exercisable  within,  the  same*.  It  is  not 
the  thing  corporate  itself  which  may  consist  in  lands,  houses, 
jewels,  or  the  like;  but  something  collateral  thereto,  as  a 
rent  issuing  out  of  those  lands  or  houses,  or  an  office  relating 
to  those  jewels.  In  short,  as  the  logicians  speak,  corporeal 
hereditaments  are  the  substance,  which  may  be  always  seen, 
always  handled :  incorporeal  hereditaments  are  but  a  sort  of  ac- 
cidents, which  inhere  in  and  are  supported  by  that  substance ; 
and  may  belong,  or  not  belong  to  it,  without  any  visible 
alteration  therein.  Their  existence  is  merely  in  idea  and  ab- 
stracted contemplation ;  though  their  effects  and  profits  may 
be  frequently  objects  of  our  bodily  senses.  And,  indeed,  if 
we  would  fix  a  clear  notion  of  an  incorporeal  hereditament, 
we  must  be  careful  not  to  confound  together  the  profits 
produced,  and  the  thing,  or  hereditament,  which  produces 
them.  An  annuity,  for  instance,  is  an  incorporeal  heredit- 
ament :  for  though  the  money,  which  is  the  fruit  or  product 
of  this  annuity,  is  doubtless  of  a  corporeal  nature,  yet  the 
annuity  itself,  which  produces  that  money,  is  a  thing  invisible, 
has  only  a  mental  existence,  and  cannot  be  delivered  over 
firom  hand  to  hand.  So  tithes,  if  we  consider  the  produce  of 
them,  as  the  tenth  sheaf  or  tenth  lamb,  seem  to  be  completely  [  21  ] 
corporeal ;  yet  they  are  indeed  incorporeal  hereditaments :  for 
they  being  merely  a  contingent  springing  right,  collateral  td 
or  issuing  out  of  lands,  can  never  be  the  object  of  sense :  that 

*  Calitt  19,20. 
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casiml  shai'e  of  the  iinnu«l  increase  is  not,  till  severed,  ca* 
pable  of  being  shewn  to  the  eye,  nor  of  being  delivered  into 
bodily  possession.  ( 1 ) 

Incorporeal  hereditaments  are  principally  of  ten  sorts ; 
advowsons,  tidiesj  eoninions^  ways,  offices,  dignities,  franchises^ 
corodles,  or  pensions,  annuities,  and  rents. 

L  Advowson  is  the  right  of  presentation  to  a  church,  or 
ecclesiastical  benefice.  Advowson,  advocation  signifies  in  cli-* 
enfeiam  recipere^  the  taking  into  protection ;  and  therefore  is 
syTionymous  with  patronage,  patrofiattis :  and  he  who  has  the 
right  of  advowson  is  called  the  patron  of  the  church*  For, 
when  lords  of  manors  first  built  churches  on  their  own  de- 
mesnes, and  appointed  the  tithes  of  those  manors  to  be  paid 
to  the  officiatbg  ministers,  which  before  were  given  to  the 
clergy  in  common,  (from  whence,  as  w^as  formerly  mentioned^, 
arose  the  division  of  parishes,)  the  lord,  who  thus  built 
a  church,  and  endowed  it  with  glebe  or  land,  had  of  common 
right  a  power  annexed  of  nominating  such  minister  as  he 
pleased  (provided  he  were  canon ically  qualified)  to  officiate 
in  that  church,  of  which  he  was  the  founder,  endower,  main- 
tainer,  or,  in  one  wordj  the  patron  ^ 

This  instance  of  an  advowson  will  completely  illustrate 
the  nature  of  an  incorporeal  hereditament*  It  is  not  itself  the 
bodily  possession  of  the  church  and  its  appendages ;  but  it  is 
a  right  to  give  some  other  man  a  title  to  such  bodily  possession* 

^  VoL  L  pag.  11?.  a|]pcars  also  to  have  b«en  allowed  in 

^  This  original  of  the  jMf /jolrona/tu,  the  Roman  empire.  Nov»  S&»  t.  1% 
by  buHding  and  endowing  the  cbufcb,    e,fi.     Nov,  118*  t,93* 

(l)  The  last  cbuse  of  this  sentence  is  icnrcdy  expressed  with  proper 
preciiion,  and  ruD»  lota  the  very-  error,  against  which  the  reader  is  guarded 
in  the  text,  of  confounding  the  produce  with  the  thing  producing  them^ 
**  Tlic  cfuuai  ibare  of  the  nnnual  increase"  i«  in  fact  as  much  an  object  of 
ften^e  before  aercniiice  as  after ;  just  as  where  a  nurotier  of  ncrei  belong  to 
a  number  of  indivtdualtp  and  are  ultotted  yearly  to  each  ia  certain  propor* 
tion*j  thou^  no  one  lieforc  allotment  can  %i\y  which  is  his  acre,  yet  un- 
doubtedly each  ncrc  is  fctill  corporeal,  and  au  object  of  sense.  But  the 
right  to  the  casual  share  is  always  incorjmreal,  as  well  after  as  before  the 
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The  advowson  is  the  object  of  neither  the  sight,  nor  the  touch ; 
and  yet  it  perpetually  exists  in  the  mind's  eye,  and  in  con- 
templation of  law.  It  cannot  be  delivered  from  man]  to  man 
by  any  visible  bodily  transfer,  nor  can  corporal  possession  be 
had  of  it-  If  the  patron  takes  corporal  possession  of  tlie  [  22  ] 
church,  the  church-yard,  the  glebe  or  the  like,  he  intrudes 
on  another  niau's  property:  for  to  these  the  parson  has  an 
exclusive  right  The  patronage  can  therefore  be  only  con- 
▼efed  by  operation  of  law,  by  verbal  grant  (2),  either  oral  or 
writtenf  which  is  a  kind  of  invisible  mental  transfer :  and  be- 
ing so  vested  it  lies  dormant  and  unnoticed,  ttU  occasion  calls 
it  forth  :  when  it  produces  a  visible  corporeal  fruit,  by  entitling 
some  clerk,  whom  the  patron  shall  please  to  nominate,  to  en- 
ter, and  receive  botlily  possession  of  the  lands  and  tenements 
of  the  church. 

Advowsons  are  either  advowsons  appendant^  or  advowsons 
III  gross.  Lords  of  manors  being  originally  the  only  founders, 
and  of  course  the  only  patrons,  of  churches  **,  tlie  right  of 
patronage  or  presentiition,  so  long  as  it  continues 'annexed  to 
the  possession  of  the  manor,  as  some  have  done  from  the 
foundation  of  the  cimrch  to  this  day,  is  called  an  advowson 
apjjendant':  and  it  will  pass,  or  be  conveyed,  together  with 
the  manor,  as  incident  and  appendant  thereto,  by  a  grant  of 
the  manor  only,  without  adding  any  other  words  ^.  But 
where  the  property  of  the  advowson  has  been  once  separated 
from  tiie  property  of  the  manor  by  legal  conveyance,  it  is 
called  an  advowson  in  gross,  or  at  large,  and  never  can  l>e 
appendant  any  more;  but  is  for  the  future  annexed  to  the 
person  of  its  owner,  and  not  to  his  manor  or  lands  ^.  (3) 


'  Bid.  307. 


(2)  MrXhriitian  hai  cited  Woodeson's  remark  upon  the  inaccuracy  of 
thb  expfCMba  ;  la  no  age  of  the  English  law  could  an  advowson  in  gross, 
••  r.  by  itself,  pass  by  word  of  mouth,  tlioiigh  before  the  statute  of  frauds, 
it  mi^t  bafe  pa«ed  in  that  manner  as  nn  appendage  tD  n  oianor,  which 
wai  capable  of  being  so  conveyed*  But  the  entire  usage  of  the  word 
"  grant**  in  tht«  passage  b  unkwyer-like,  for  every  **  grant"  in  law  is  by 
deed. 

(5)  Disappendancy  (an  it  iii  called^  may  however  be  only  temporary 
under  certain  circumstances^  which  arc  collected  in  Burn's  Etc.  Law.  tit, 

^   g  Advowfron^ 
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Advowsons  are  also  either  p-escntative^  coilaiive^  or  dotut" 
tive^  I  An  ad%^owson  preventative  is  where  the  patron  hath  a 
right  of  presentation  to  the  bishop  or  ordinary,  and  moreover 
to  demand  of  him  to  institute  his  clerk,  if  he  finds  himcanon^ 
ically  cjualilied  j  and  this  is  the  most  usual  advowson.  All 
advowson  coll&tive  is  where  the  bishop  and  patron  are  one 
and  the  same  person  :  in  which  case  the  bisiiop  cannot  present 
to  himself;  but  he  does,  by  the  one  act  of  collation,  or  con- 
[  2S  ]  ferring  the  benefice,  the  whole  that  is  done  in  common  Ciises, 
by  both  presentation  and  institution.  An  advowson  donative 
is  when  the  king,  or  any  subject  by  his  hccnse,  dotli  found 
a  church  or  chapel,  and  ordains  that  it  shall  be  merely  in  the 
gift  or  difsposa!  of  the  patron ;  subject  to  liis  visitation  only,  unti 
not  to  that  of  the  ordinary  ;  and  vested  absolutely  in  the  clerk 
by  the  patron*s  deed  of  donation,  without  presentation,  institu- 
tion, or  induction  ',  This  is  said  to  have  been  antiently  the  only 
way  of  conferring  ecclesiastical  benefices  in  England ;  the 
method  of  institution  by  the  bishop  not  being  established 
more  eiu*ly  than  the  time  of  archbishop  Beckett  in  the  reign 
uf  Henry  IL  ^  And  therefore  though  pope  Alexander  III.', 
in  a  letter  to  Becket,  severely  inveighs  against  the  prava  consuty 
iudo^  as  he  calls  it^  of  investiture  conferred  by  the  patron  only, 
this  however  shews  what  was  then  the  common  usage- 
Others  contend  that  the  claim  of  the  bishops  to  institution  is 
as  old  as  the  first  planting  of  Christianity'  in  this  island;  imd 
in  proof  of  it  they  allege  a  letter  from  the  English  nobility  to 
the  pope  in  the  reign  of  Henry  the  third,  recorded  by  Mat- 
thew Paris  '^,  which  speaks  of  presentation  to  the  bishop  as  a 

h  Co.  Liu.  120.  '  Becrttal,  t,S,  t.7.  f.3» 

*/*W.  344.  '^A.D.m9. 

k  ScliL  tith.  c,  IS.  $  S* 

Adrowion,  s. 5. ;  antl  the  principle  which  may  t)c  collected  from  them, 
lecms  lo  require  liiis  limitatbn  cm  the  langtiagc  of  the  text,  tm,  that  where 
the  sqiuriition  i»  eff'ecte<l  m  fee  by  the  lawful  owner  of  the  fee,  they  can- 
not be  reunited  by  the  act  and  conveyance  of  the  (mrty.  They  may  be 
fcpamted  wron;rfully  by  the  owner  of  a  particular  estate,  and  reunite  by 
the  action  ot  the  owner  of  the  inheritance;  they  may  be  ieparaied  pro- 
fcftvcilljr  for  a  term  by  the  owner  of  the  inheritance,  and  reunite  of  them* 
•gIyci  on  the  expiration  of  the  term ;  or  they  may  t*e  (it  h  mid)  liiwtully 
sepanted  in  fee  by  the  owncn  of  the  inheritance,  and  reunite  by  descent^ 
on  the  death  of  one  intettiUe,  upon  ijje  other  a^  ht'ir.  Oiher  in»tanc<j« 
alight  be  itivcn, 

I** 


^ 


^ 
^ 


r 
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thing  immemorial.  Tlie  truth  seems  to  be,  that,  where  the 
benefice  was  to  be  conferred!  on  a  mere  layman,  he  was  first 
presented  to  the  bishop,  in  ortler  to  receive  orditmtion,  who 
was  at  liberty  to  examine  and  refuse  him:  but  where  the 
clerk  was  already  in  orders^  tlie  living  was  usually  vested  in 
him  by  the  sole  donation  of  the  patron ;  till  about  the  middle 
of  the  twelfth  century,  when  the  pope  and  his  bishops'  endea- 
voured to  introduce  a  kind  of  feodal  dominion  over  ecclesias- 
tical benefices,  and,  in  consequence  of  that,  began  to  claim 
and  exercise  the  right  of  institution  universally,  as  a  species 
of  spirittial  investiture. 

However  this  may  be,  if,  as  tlie  law  now  stands,  the  true 
patron  orwe  waves  this  privilege  of  donation,  and  presents  to 
the  bishop,  and  his  clerk  is  admitted  and  instituted,  the  ad- 
vowsori  is  now  become  for  ever  prcsentative,  and  shall  never 
lie  donative  any  more  °,  For  these  exceptions  to  general 
rules,  and  common  right,  are  ever  looked  upon  by  the  law 
in  an  unfavourable  view,  and  construed  as  strictly  as  possible- 
If  therefore  the  patron,  in  wJiom  such  peculiar  right  resides, 
does  once  give  up  that  right,  the  law,  which  loves  uniformity, 
will  interpret  it  to  be  done  with  an  intention  of  giving  it  up 
for  ever :  and  w^ill  therefore  reduce  it  to  the  standard  of  other 
ecclesiastical  livings,  (4) 


II.  A  SECOND  species  of  incorporeal  heretlitaments  is  that 
of  tithes;  which  are  defined  to  be  the  tenth  part  of  the  in- 
crease, yearly  arising  and  renewing  from  the  profits  of  Jands, 
the  stock  upon  lands,  and  the  personal  industry  of  the  inha^ 
hitants :  the  first  species  being  usually  called  predial,  as  of 

Lcorn,  grass,  hops,  and  wood  ^ :  the  second  mixedy  as  of  wool, 
milk,  pigs,  ^c»  **,  consisting  of  natural  products,  but  nurtured 
and  preserved  in  part  by  the  care  of  man ;  and  of  these  the 
tenth  must  be  paid  in  gross ;  the  third  personal^  as  of  manual 
"  C&.  UVL  344.      Cro.Jac.63.  ?  Ibid. 

•  I  Roll.  Abr.  635*     2  Inst.  649. 
P(4)  So  alio  by  IG,  I.  st.2,  c.  la  if  a  donative  ehnuld  receive  aygmenta- 
doti  from  Queen  Anne's  bounty,  which  it  canaot  do  without  the  con&ent 
of  the  patron  under  bis  hand  and  eeal,  it  becomes  liable  to  Iqiae,  mid  sub- 
ject to  the  Tisitation  and  jurisdiction  of  the  ordinary,  as  a  preiientadvc 
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(icciipatious,  trades,  fisheries,  and  the  like ;  ami  of  these  only 
the  tenth  part  of  the  clear  gHiiis  and  profits  is  due\  (5) 

It  is  not  to  be  expected  from  the  nature  of  these  general 
commentariesj  that  I  should  particularly  specify  what  things 
are  titheable,  and  what  not;  the  time  when,  or  the  manner 
and  proportion  in  which,  tithes  are  usually  due.  For  this  I 
must  refer  to  such  authors  as  have  treated  the  matter  in  de- 
tail :  and  shall  only  observe^  tliat,  in  general,  tithes  are  to  be 
paid  for  Q\ery  tiling  that  yields  an  annual  increai^e^  as  corn, 
liay,  fruit,,  cattle,  poultry,  and  the  hkej  but  not  for  any  thing 
that  is  of  the  substance  of  the  earth,  or  is  not  of  annual  in- 
crease, OS  stone,  lime,  chalk,  and  the  hke;  nor  for  creatures 
that  are  of  a  wild  nature,  or  ferae  tmiurae,  as  deer,  hawks,  ^c 
whose  increase,  so  as  to  profit  tlie  owner,  is  not  annual,  but 
casual  ^  (6)  It  will  rather  be  our  business  to  consider, 
1.  The  original  of  the  right  of  tithes.  2*  In  whom  that 
[  25  ]  right  at  present  subsists.  3.  Who  may  be  discharged,  either 
totally  or  in  part  from  paying  tliem. 

1,  As  to  their  original,  I  will  not  put  the  title  of  the 
clerg}^  to  titlies  upon  any  divine  right ;  tliough  such  a  right 
certainly  conniienced,  and  I  believe  as  certainly  ceased,  with 
the  Jewish  theocracy.  Yet  an  honourable  and  competent 
maintenance  for  the  ministers  of  the  gos{>el  h,  undoubtedly. 
Jure  diviito ;  whatever  the  particular  mode  of  that  maintenance 
may  be.  For,  besides  the  positive  precepts  of  the  new  testa- 
ment, natural  reason  will  tell  us,  that  an  order  of  men,  who 
are  sepaVated  fi-om  the  world,  and  excUided  Irom  other  lucra- 
tive professions,  for  the  sake  of  the  rest  of  mankiml,  have  a 
right  to  be  furnished  with  the  necessaries,  conveniences,  and 


^  1  Roll.  Atv.  es^. 


2  loflt.  6J1. 


(5)  The  statute  S&3E.6.  c.  13.  directs,  as  to  personal  tithes^  that  only 
Uie  lealh  part  of  the  clear  gains  should  be  paid  ;  but  the  paytiient  of  them  at 
nlJ  is  ahnost  entirely  djM:oniioued,  except  in  the  articles  of  mills  and  fish. 
Even  in  these  the  payment  depends  eniircly  upon  ciistoin,  the  smtute 
n^guUting  it  by  that  criterion;  and  therefore  according  to  tluit  a  full  tenth, 
m  dear  tenth,  or  less,  or  nothing  at  all  b  paid.  See  Toller  on  Tithes,  43. 
iS. 

(e)  Both  of  mines  and  fowtls^  however^  antl  of  aniaials/ritr  ndturtr,  tithet 
iDiy  be  due  by  special  cuitom.    Toller,  153,  153. 
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moderate  enjoyments  of  life,  at  tJieir  expence,  for  whose 
benefit  they  forego  tlie  usual  means  of  provkling  them. 
Accordingly  all  municipal  laws  have  provided  a  liberal  and 
decent  maintenance  for  their  nationnl  priests  or  clergy  :  ours 
in  particular  have  established  this  of  titliej*,  probably  in  iniita- 
lion  of  the  Jewish  law :  and  perhaps,  considering  the  dege- 
nerate state  of  the  world  in  general,  it  may  be  more  beneficial 
to  the  English  clergy  to  found  their  title  on   the  law  of  the 

md,  than  upon  any  divine  right  whatsoever^  unacknowledged 

nd  unsupported  by  temporal  sanctions. 


^ 


We  cannot  precisely  ascertain  the  time  when  tithes  were 
first  introduced  into  this  countr3^  Possibly  they  were  con- 
temporary with  the  planting  of  Christianity  among  the  Saxons, 
by  Augustin  the  monk,  about  the  end  of  the  sixth  century. 
But  the  first  mention  of  them,  which  I  have  met  with  in  any 
wTitten  English  law,  is  in  a  constitutional  decree,  made  in 
a  synod  held  A*  Z),  786  *,  wherein  the  payment  of  tithes  in 
general  is  strongly  enjoined.  This  canon  or  decree,  which 
at  first  bound  not  the  laity,  was  effectually  confirmed  by  two 
kingdoms  of  the  heptarchy,  in  dieir  parliamentary  conven- 
tions of  estates*  respectively  consisting  of  the  kings  of  Mercia 
and  Northumberland,  tlie  bishops,  dukes,  senators,  and 
people.  Which  was  a  few  years  later  than  the  time  that 
Charlemagne  established  tlie  payment  of  them  in  *  France, 
and  made  that  famous  division  of  them  into  four  parts ;  one 
to  maintain  the  edifice  of  the  church,  the  second  to  support 
the  poor,  the  third  the  bishop,  and  the  fourth  die  parochial 
dergy  \ 

The  next  authentic  mention  of  them  is  in  the  Jbedm 
Edwardi  el  Guihnmi ;  or  the  laws  agreed  upon  between 
king  Guthrun  the  Dane,  and  Alfred  and  his  son  Eldward 
the  elder,  successive  kings  of  England,  about  the  year  900. 
This  was  a  kind  of  treaty  between  those  monarchs,  which 
may  be  Ibund  at  large  in  the  Anglo-Saxon  laws  ^ :  wherein 
it  was  necessary,  as  Guthrun  was  a  pagan,  to  provide  for  the 
subsistence  of  the  Christian  clergy  under  his  dominion  \  and 


'  8dd.  c.a.  §  2. 

'  A.  D.  T78. 


•   "  Bixilc  I.    ch.  11.    SeldL<;,6, 
Sp.  of  Uwi,  b.SL  G.12. 
^  Wilkins,  pig.^L 


§7- 


[  26  1 


« 


THE  RIGHTS 


Book  II. 


accardingly,  we  find  *  tlic  payment  of  tithes  not  only  enjohierl^ 
but  a  penaUif  iHltletlj  upon  non-observance :  which  law  is 
seconded  by  the  laws  of  Athelstan  y,  about  the  year  93tX 
And  this  is  as  much  as  can  certainly  be  traced  out,  with  re- 
gard to  their  legal  original, 

2*  We  are  next  to  consider  the  persons  to  whom  they  are 
due.  And  upon  their  first  introduction  (as  hath  formerly 
been  observed  *),  though  every  man  was  obliged  to  pay  tithes 

in  general,  yet  he  might  give  them  to  wliat  priests  he  pleased  * ; 
wliich  were  called  arbitrari/  consecrations  of  tidies ;  or  he 
might  pay  them  into  the  hands  of  the  bishop,  who  distributed 
among  his  diocesan  elergj^  the  revenues  of  the  church,  which 
were  then  in  common  ^\  But,  when  dioceses  were  divided 
into  parishes,  the  tithes  of  each  parish  were  allotted  to  its  own 
particular  minister ;  first-,  by  common  consent,  or  die  appoint- 
ment of  lords  of  manors,  and  afterwards  by  the  written  law 
of  the  land  *^. 


£  ^7  ]  However^  arbitrary  consecrations  of  tithes  took  place 
again  afterwards,  and  became  in  general  use  till  the  time  of 
king  John  \     Which  was  probably  owing  to  the  intrigues  of 

*  die  regular  clergj^,  or  monks  of  the  Benedictine  and  other 

rules,  under  archbishop  Dunstan  fmd  his  successors:  who 
endeavoured  to  wean  the  people  from  paying  their  dues  to  the 
secular  or  parochial  clergy  (a  much  more  valuable  set  of  men 
than  themselves),  and  were  then  in  hopes  to  have  draw^,  by 
sanctimonious  pretences  to  extraordinary  purity  of  life,  all 
ecclesiastical  profits  to  the  coffers  of  their  own  societies.  And 
this  will  naturally  enough  account  for  the  number  and  riclies 
of  the  monasteries  and  religious  houses*  which  were  founded 
in  those  days,  and  which  were  frequently  endowed  with  tithes. 
For  a  layman,  who  wtis  obliged  to  pay  his  tithes  somewfiere, 
might  think  it  good  policy  to  erect  an  abbey,  and  there  pay 
them  to  his  own  monks ;  or  grant  them  to  some  abl>ey  already 
erecteii :  since,  for  this  donation,  which  really  cost  the  patron 
little  or  nothing,  he  might,  accorcUng  to  tlie  superstition  of 


cap.  6. 

*  cap,  U 
■  Book  I.  Introct  §  4. 

*  3  lost.  64«.      Hob.  296. 


••  Seld.  c*9.  §4. 

'  LL.  Edgar,  cA*  ^ii,  Canui,  c,  II. 
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the  times,  have  masses  for  ever  sung  for  his  soul  But, 
in  process  of  years,  llie  income  of  llie  poor  laborious  parish 
priests  being  scandalously  reduced  by  these  arbitrary  consecra- 
tions of  tithes,  it  was  remedied  by  pope  Innocent  Uic  "^  third, 
about  the  year  1200,  in  a  decretal  epistlej  sent  to  the  arch- 
bishop of  Canterbury,  and  datetl  from  the  palace  of  Lateran : 
which  has  occasioned  sir  Henry  Hobart  and  others  to  mistake 
it  for  a  Jecree  of  the  council  of  Lateran,  held  A,  />.  1 1 79, 
which  only  prohibited  what  was  called  the  infeodation  of 
tithes,  or  their  being  granted  to  mere  laymen  ^  whereas  this 
letter  of  pope  Innocent  to  the  archbishop  enjoined  the  pay- 
ment of  tithes  to  the  parsons  of  the  respective  parishes 
where  every  man  inhabited,  agreeable  to  what  was  afterwards 
directed  by  the  same  pope  in  other  countries  ^.  This  epistle, 
says  sir  Edwai-d  Coke  ^',  bound  not  the  lay  subjects  of  this 
realm :  but,  being  reasonable  and  jtist,  (and,  he  might  have 
added,  being  correspondent  to  tlie  antient  law,)  it  was  allowed  [  28  ] 
of,  and  so  became  lex  tetrae.  This  put  an  effectual  stop  to 
all  the  arbitrary  consecrations  of  tithes;  except  some  foot- 
steps which  still  continoe  in  those  portions  of  tithes,  which 
the  parson  of  one  parish  hatli,  though  rarely,  a  right  to  claim  J 

in  anotlier :  for  it  is  now  universally  held  *,  that  tithes  are 
due,  of  common  right,  to  the  parson  of  the  parish,  unless 
there  be  a  special  exemption.  (7)  This  parson  of  the  parish, 
we  have  formerly  seen  \  may  be  either  the  actual  incumt>ent, 
wr  else  the  appropriator  of  the  benefice  :  appropriations  being 
a  metliod  of  endowing  monasteries,  which  seems  to  have  been 

^       devised  by  the  regular  clergy  ;  by  way  of  substitution  to  arbi* 
trary  consecrations  of  tithes '. 
^1 


3.  We  observed  that  tithes  are  due  to  the  parson  of  com- 
mon right,  unless  by  special  exemption  ;  let  us  therefore  see,' 

*  Opera  Itmocenl^  III.  t&m.  2.  pagA52,      "  Book  L  p,385. 

'  DteretaL  L3»  1.30.  c.l9.  ^   In  eitraparocliia!  places  the  king,  by 

*  Ihid*  cS»  e*  his  royal  prt^rogotivc,  lias  m  right  to  tdk 
^  2  IJMU64U  the  tithes.     See  book  L  p.  1 13*  284. 

*  R«gial.46.      Hob.  S96. 


(7)  The  origin  of  portions  probably  mny  he  found  in  the  circufn stance 
of  a  lord's  estate  extending  into  what  has  since  become  two  parishes;  and 
the  iQimnu  itill  continuing  to  pay  their  tithes  to  the  church  whidi  he  had 
founded. 


THE  lUGHTS 


Book  II. 


t  29] 


tliinlly,  who  may  be  exempted  from  the  payment  of  titliei*, 
and  how  lands,  and  tlieir  occupiers,  may  be  exempted  or  dis- 
chargeil  from  the  payment  of  tithes,  either  in  part  or  totally ; 
first,  by  a  real  composition ;  or,  secondly,  by  custom  or  pre- 
scription. 

First,  a  real  composition  is  when  an  agreement  is  made 
between  the  owner  of  the  lands,  and  the  parson  or  vicar 
with  tlie  consent  of  the  ordinary  and  tlie  patron^  that  sych 
lands  shall  for  the  future  be  discharged  from  payment  of  tithes, 
by  reason  of  some  land  or  other  real  recompence  given  to  the 
parson,  in  lieu  and  satisfaction  thereof"**  This  was  permitted 
by  law,  because  it  was  supposed  that  the  clergy  would  be  no 
losers  by  such  composition;  since  the  consent  of  the  ordinar}% 
whose  duty  it  is  to  take  care  of  the  church  in  geneml ;  and  of 
the  patron,  whose  interest  it  is  to  protect  tlmt  jiarticular 
church,  were  Ixitli  made  necessary  to  render  the  composition 
effectual :  and  hence  have  arisen  all  such  compositions  as  exist 
at  this  day  by  force  of  tlie  common  law.  But  experience 
shewing  that  even  tliis  caution  was  ineffectual,  and  the  pos- 
sessions of  the  cliurch  being,  by  this  and  odier  means,  ever}' 
day  diminished,  the  disabling  statute,  ISEHz.  clO,,  was 
made ;  which  prevents,  among  other  spiritual  persons,  all 
parsons  and  vicars  from  making  any  conveyances  of  the 
estates  of  their  churches,  other  than  for  three  lives,  or  twenty- 
one  years.  So  that  now,  by  virtue  of  this  statute,  no  real 
comjKJsition  made  since  the  13  Eliz.  is  good  for  any  longer 
term  than  three  lives,  or  twenty- one  years,  though  made  by 
the  consent  of  the  patron  and  ordinary  :  which  has  indeed 
effectually  demolished  this  kind  of  traffic ;  such  compositions 
being  now  rarely  heaxd  of,  unless  by  authority  of  parlta* 
ment*  (8) 

'^  3  Init  490*     EegisL  38.    13  Rep.  40. 


(8)  The  real  recompence  mentioned  in  the  text  may  be  a  rent-charge 
imung  out  of  land,  or  ihe  doing  tiomcthing  to  the  ease  or  profit  of  the 
fimon.  A  real  composition  must  have  had  its  commencement  within 
tune  of  memory^  tind  tt«  commencement  must  be  ihown  ;  in  order  to  esta- 
bliah  it,  the  courti  require  cither  the  actual  production  of  the  deed  of  corn* 
po«ition,  or  at  leftft  ioiiie  independent  proof  of  iu  having  once  eia»ted. 
The  rei»on  for  thu  i«  itated  to  be,  that  if  it  were  otlierwi»c»  the  church 
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Secondly,  a  discharge  by  custom  or  prescription,  is  where 
time  out  of  mind  such  person  or  such  lands  have  been, 
either  partially  or  totally,  discharged  from  the  payment  of 
tithes.  And  this  immemorial  usage  is  binding  upon  all  par- 
ties ;  as  it  is  in  it's  nature  an  evidence  of  universal  consent 
and  ncquiescence,  and  with  reason  supposes  a  real  composi- 
tion to  have  been  formerly  made.  Tliis  custom  or  prescrip* 
tion  is  either  de  modo  decimandi^  or  de  nan  dccimando. 


A  modus  decimandi\  commonly  called  by  the  simple  name 
q(  a  modus  only,  is  where  there  is  by  custom  a  particular 
manner  of  tithing  allowed,  different  from  the  general  law  of 
taking  tithes  in  kind,  which  are  the  actual  tenth  part  of  the 
annual  increase.  This  is  sometimes  a  pecnniary  compens- 
ation, as  two-pence  an  acre  for  the  tithe  of  land :  sometimes 
it  is  a  compensation  in  work  and  labour,  as  that  the  parson 
shall  have  only  the  twelfth  cock  of  hay?  and  not  the  teuih  in 
consideration  of  the  owner's  making  it  for  him :  sometimes, 
in  lieu  of  a  large  quantity  of  crude  or  imperfect  tithe,  the  par- 
son shall  have  a  less  quantity,  when  arrived  to  greater  ma- 
turityv  as  a  couple  of  fowls  in  lieu  of  tithe-eggs;  and  the  like* 
Any  means,  in  short,  whereby  the  general  law  of  tithing  is 
altered,  and  a  new  method  of  taking  them  is  introduced,  is 
called  a  modus  decimandiy  or  special  manner  of  tithing. 

To  make  a  good  and  sufficient  modus^  the  following  rules 

[must  be  observed.     1 .  It  must  be  certain  and  invariable  %  for 

payment  of  different  sums  will  prove  it  to  be  no  niodus,  that 

is,  no  original  real  composition ;  because  that  must  have  been 

one  and  the  same,  from  its  first  original  to  the  present  time- 

2,  The  thing  given,  in  lieu  of  tithes,  must  be  beneficial  to 

\he parsofiy  and  not  for  the  emolument  of  tkird persons  only®; 

thus  a  modttSj  to  repair  the  church  in  Ueu  of  tiUies,   is  not 

^good,  because  that  is  an  advantage  to  the  parish  only;  but 

I  to  repair  the  chancel  is  a  good  modus,  for  that  is  an  advantage 

lt0  the  parson*     3.  It  must  be  something  different  from  the 
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°  I  Keb.eOS. 


o  1  Roll.  Abr.  649. 


would  be  defrauded,  and  every  bad  modui  (bad  for  it&  rankneas)  would  be 
lufoed  into  a  gootl  composition.  See  Toller  oa  Tithes,  219*  Burn,  Ec.L, 
J*  4J7.y  and  tlie  ca^^  there  rcrerre4  to. 
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thing  compounded  for  ^ :  one  load  of  ha\%  in  lieu  of  idl  titht^ 
hay,  is  no  good  modus ;  ibr  no  parson  ^voiiid  btma  fide  make 
ft  composition  to  receive  less  than  his  doe  in  the  same  species 
of  tithe;  and  therefore  the  law  will  not  suppose  it  possible 
for  such  composition  to  have  existed.  4.  One  cannot  be  dis- 
charged fron)  payment  of  one  species  of  tithe,  by  paying  a 
modus  for  another**.  Thus  a  modtis  of  l/A  for  every  milch 
cow  will  discharge  the  tithe  of  milch  kine,  but  not  of  barrefi 
cattle :  for  tithe  Is^  of  common  right,  due  for  both  ;  and 
therefore  a  ruodiis  for  one  shall  never  be  a  dischai^ge  for  the 
other,  5*  The  recompence  must  be  in  its  nature  as  durable 
as  the  tithes  discharged  by  it;  that  is,  an  inheritance  cer- 
tain': and  therefore,  a  modm  that  every  inhabitant  of  a  house 
shall  pay  4*/.  a  year,  in  lieu  of  the  owner's  tithes,  is  no  good 
modus :  for  possibly  the  house  may  not  be  inhabited,  and  then 
the  recompence  will  be  lost.  6,  The  modm  must  not  be  too 
large,  which  is  called  a  rank  modm  :  as  if  the  real  value  of 
the  tithes  be  60/.  pir  annwn,  and  a  modus  is  suggested  of 
40/.,  this  modus  will  not  be  established :  though  one  of  40/r. 
might  have  been  valid  *.  Indeed,  properly  speaking,  the  dix;- 
trine  of  rankness  in  a  modus  is  a  mere  rule  of  evidence^  drawn 
from  tlie  improbability  of  the  fact,  and  not  a  rule  of  law  *. 
For,  in  tliese  cases  of  prescriptive  or  customary  modtiscs,  it  is 
supposed  that  an  original  renl  composition  was  antiendy 
made;  which  being  lost  by  length  of  time,  the  immemorial 
usage  is  admitted  as  evidence  to  shew  tliat  it  once  did  exist, 
and  that  from  thence  such  usage  was  derived.  Now  time 
of  memory  hath  l>een  long  ago  ascertained  by  the  law  to 
commence  from  the  beginning  of  the  reigti  of  Ricliard 
the  first " ;  and  any  custom  may  be  destroyed  by  evidence  of 
non-existence  in  any  part  of  the  long  period  from  that  time 
to  the  |>resent ;   wherefore,   as  tliis  real   composition   is   sup- 


5iilk.e57* 


f  I  Lev,  179. 
•>  Cro.  ElU,  44e. 
'  Q  P.Willi.  462. 

•  1 1  MocL  m. 

'  Ihfkr  *,  Dowting,  Uil.    ly  Geo,  III. 
C.B.  2BI.  R.  1257. 

■  £  IwiL  238,  299.  Tbi*  ink  wiis 
adapted^  ^Iwn  ljf  tho  statutv  of  W«9tiii* 
t.  (3  £div.L  iu3{»0  «^»e  reign  of  HU 
cbuil  L  Mtta  ukAdti  Uiv  tiujv  of  limiu 


Btion  iu  a  writ  of  rig;ht.  Uuti  Bince  by 
the  stAtutc  33  Hen.  VIIL  c,2.  tJu&  |]e- 
nod  (in  a  writ  ufrighi)  liuLli  Inx^n  very 
rationally  redueuHl  to  60  years,  it  M«tns 
unjurcoun  table,  that  Uie  dote  of  legal 
prcomptioii  or  memory  siboultl  still 
continue  to  hs  reckoned  from  on  jcni 
m  very  oBtiquaied.  See  Litt.  §  170. 
34  Hen.  VI.  37,  2  RoU.  Abr.  2ed. 
^*  10, 


Cb.S. 


^ 


posed  to  ba^e  been  an  equitable  contract^  or  the  full  value 
of  the  tithes,  at  the  time  of  making  it,  if  the  modus  set  up 
is  so  rank  and  large,  ai»  that  it  beyond  dispute  exceeds 
the  value  of  the  tithes  in  the  time  of  Richard  the  first, 
ibis  mod$ts  is  (in  point  of  evidence)  /elo  de  se,  and  destroys 
itself.  For,  as  it  would  be  destroyed  by  any  direct  evidence 
to  prove  it's  non-existence  at  any  time  since  tliat  aeru,  so  also 
it  is  destroyed  by  carrying  in  itself  this  internal  evidence  of  a 
much  later  original* 


I 


A  PRESCRIPTION  dt'  Hon  decimando  is  a  claim  to  be  entirely 
discharged  of  tithes,  and  to  pay  no  compensation  in  lieu  of 
them.  Thus  the  king  by  his  prerogative  is  discharged  from 
all  titb^\(9)  So  a  vicar  shall  pay  no  tithes  to  the  rector,  nor 
the  rector  to  the  vicar,  for  ecdesia  decimas  nmi  solvit  ecclcsitt'^. 
But  these  pcrsotial  privileges  (not  arising  from  or  being  an- 
nexed to  tlie  land)  are  personally  confined  to  both  the  king 
and  the  clergy  ;  for  their  tenant  or  lessee  shall  pay  tithes^ 
though  in  their  own  occupation  their  lands  are  not  generally 
titheable,*  And,  generally  speaking,  it  is  an  established  rule, 
that,  in  la^  hands,  modus  de  non  decimando  non  valet  y.  But 
spiritual  persons  or  corporations,  as  monasteries,  abbots, 
bishops,  and  the  like,  were  always  capable  of  having  their 


Giro*  Elk.  ^11. 
i» /Aid.  479;  511. 


SftV.S.  Moor,  i»IO, 


Cro*  Eli«,  479. 


(9)  In  the  case  of  the  Earl  of  Hertford  v.  Leech,  Gwill  4S6.  there  h 
rather  a  stmncd  attempt  to  refer  this  prerogative  of  the  king  tQ  liisi  beinR 
persona  miria,  H  tacro  oka  wtctta,  having  the  supreme  ecclesiastical  juris- 
diction  la  hiai,  and  being  the  supreme  ordinary  that  hath  the  cure  of  souls. 
If  this  were  correct,  then  all  the  absolute  exemptions  might  in  some  sense 
be  laid  to  be  founded  on  one  prLnciple,  that  of  eccktia  dedmai  non  loivit 
tcdentt;  but  it  &eein&  more  safe  and  Bimple  to  refer  it  to  mere  u&age^  upon 
which  the  king  by  prerogative  may  prescribe  for  the  holding  free  from  pay- 
ment of  tithes*  Perhaps  this  m^y  enable  us  to  reconcile  the  difference  which 
prevftiU  io  the  books,  &s  to  how  far  this  prerogative  extends  i  some  stating  it, 
as  ia  the  icatt,  to  be  merdtf  personal,  (and  if  so,  it  h  obviously  almost  nuga^ 
tory,)  others  affirming  that  it  includes  the  king's  tenant*  for  years  or  at  will. 
Neither  may  be  right  universally ;  and  yet  the  decisions  both  ways  may  be 
correct,  i(  they  were  governed  by  the  particular  prescriptions  proved  or 
admitted  in  each  case,  which  from  the  shortness  of  some  of  the  printed 
i<q>otU  cannot  be  ascertained.  All,  however,  agree,  that  where  the  king 
tuii&is  the  fredioldj  the  privilege  does  not  extend  to  his  patentee.  Com. 
Dig.  Dhm,  £.  2,    2  Woodd,  loo.    Gwiil  i «4.  m^x 


[  32  ] 


lands  totally  tlischtirged  of  tklies  by  vnrious  ways*;  as,  1.  By 
real  composition:  2.  By  the  pope*s  bull  of  exemption  j  3.  By 
unity  of  possession  ;  as  wlien  the  rectory  of  a  parish,  and 
lands  ill  the  same  parish,  both  belonged  to  a  religious  house^ 
those  lands  were  discharged  of  tithes  by  this  unity  of  posses- 
sion ;  4,  By  prescription  ;  having  never  been  hable  to  tithes, 
by  being  always  in  spiritual  bands :  5,  By  virtue  of  their 
order;  as  the  k nights- temp lai*s,  cistercians,  and  others,  whose 
lands  were  privileged  by  the  pope  with  a  discharge  of  tithes  *• 
Though  upon  the  dissolution  of  abbeys  by  Hen.  VIII.  most 
of  these  exemptions  from  tithes  would  have  fallen  with  them, 
and  the  lands  become  titheablc  again ;  had  they  not  been 
supported  and  upheld  by  the  statute  31  Hen,  VI 11.  c.  13., 
which  enacts,  that  all  persons  who  should  come  to  the  pos- 
session of  tlie  lands  of  any  abbey  dien  dissolved,  should  hold 
them  free  and  discharged  of  tithes,  in  as  large  and  ample  a 
manner  as  tlie  abbeys  themselves  formerly  held  them.  x\ml 
from  this  original  have  sprung  all  the  lands,  which  being  in 
lay  hands,  do  at  present  claim  to  be  tithe  fi'ee:  for,  if  a  man 
can  shew  his  lands  to  have  been  such  abbey-lands,  and  also 
immemorially  discharged  of  tithes  by  any  of  the  means  before- 
mentioned,  this  is  now  a  good  prescription  de  non  dcchnmido. 
But  he  must  shew  both  these  retjuisites ;  for  abbey-lands, 
without  a  special  ground  of  discharge,  are  not  discharged  of 
course ;  neitlier  will  any  prescription  d£  nmi  dccimando  avail 
in  total  discharge  of  tithes^  tndess  it  relates  to  such  abbey- 
lands.  (I  O) 


I 


*-   Hob.  309.     Cro.  Jac.  000, 


9  Rep.  44*      Seld.  titb.   c.  13.  {  2, 


(10)  The  3  H.  5.  cli»9olved  alt  tfic  oiien  prioriet  and  abbeys*  u  the  27  H, ». 
c*  Ja.  iliil  all  religioun  liousc«  who«»e  Aimiial  revenue  was  under  200/, ;  and 
nddicr  of  thfic  ittttulei  contained  uny  such  proviwon  as  that  which  w 
taund  in  the  51  fl.6«  c,  1S.^  luid  which  is  hdd  not  to  eiitcnd  to  houses 
dissolved  under  the  fonner  stalutCB*  Lord  Hoburt  indeed  observes*  in 
Wfif^hi  V.  Germrd^  p.  309.,  that  even  of  the«e  ubbies^  if  the  Innda  before 
diiiolution  piild  no  tithes  by  prr§cripi%on^  the  king  or  his  }>atentee4  would 
hold  tbcm  nJno  free,  for  this  wrs  not  a  grant  or  privilege  that  needed  priv 
iervitian  by  any  statute ;  they  were  not  properly  lands  discharged,  but 
ImuSi  uoefaarged  with  titbe«.  Out  thii  doctrine,  which  was  not  material 
10  the  dcdabn  of  the  iane*  wfl«  ijiiesdoned  by  Sir  T*  Pluiuer  M.  R.  in  Page 
V.  WUmm^  y  Jacob  and  Walker.  51^8.  and  icciitft  to  have  beta  virtaally  over* 
f ided  ia  PfnfM  v,  Gnxtmc,  ibid*  534. 
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III-  Common,  or  right  of  comman,  appears  from  its  very 
definitian  to  be  an  incorporeal  I jeredi lament :  being  a  profit 
^which  a  man  hatli  ia  the  land  of  another ;  as  to  teed  his 
beasts,  to  catch  iish,  to  dig  turf,  to  cut  wood,  or  the  hke  *^. 
And  hence  common  in  chiefly  of  four  soits ;  common  of  pas- 
ture, of  piscary,  of  turbary,  and  of  estovers. 


1*  CoMJif  ox  of  pasture  is  a  right  of  feeding  one's  beasts 
on  aootlier's  land:  for  in  tliose  waste  grounds,  which  are 
iisuaJJy  called  commons,  the  property  of  the  soil  is  generally 
in  the  lord  of  the  manor;  as  in  common  fields  it  is  in  the 
particular  tenants*  lliis  kind  of  common  is  either  appen- 
dant, appurtenant,  because  of  vicinage,  or  ki  gross  ^ 
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CoMMoU  appendant  is  a  right  belonging  to  the  owners  or 
occupiers  ef  arable  land,  to  put  commonable  beasts  upon  the 
lord'^  waste,  and  upon  the  lands  of  other  persons  within  the 
same  manor.  Commonable  beasts  me  either  beasts  of  the 
plough,  or  such  as  manure  the  ground-  This  is  a  matter  of 
most  universal  right;  and  k  was  originally  )>ermitted  "^^  not 
only  for  the  encouragement  of  agriculture,  but  for  the  neces- 
sity of  the  thing.  Fori  when  lords  of  manors  granted  out 
parcels  of  land  to  tenants,  for  services  either  done  or  to  be 
done,  these  tenants  could  not  plough  or  manure  the  land 
irithout  beasts ;  these  beasts  could  not  be  sustained  without 
pasmref  and  pasture  could  not  be  had  but  in  tlie  lords' 
waMes,  and  on  the  uninclosetl  fallow  grounds  of  themselves 
and  the  other  tenants.  The  law  therefore  annexed  this  right 
of  common,  as  inseparably  incident  to  tiie  grant  of  the  lands ; 
and  this  was  the  original  of  common  apj^ndant ;  which  ob- 
tains io  Sweden,  and  the  other  northern  kingdoms,  mucli  in 
the  same  manner  as  in  England  •**  Common  ajupta-tcnant 
aristih  from  no  connection  of  tenure,  nor  from  any  absolute 
oeoesfiity ;  but  may  Ijc  annexed  to  lands  in  other  lordships  ""y 
or  extend  t0  other  beasts,  besides  such  as  are  generally  com- 
monable ;  as  hogs,  goats,  or  the  like,  which  neither  plough 
nor  manure  the  ground.  This  not  arising  from  any  natural 
propriety  or  necessity,  like  common  appendant,  is  therefore 


«  fliMdi.  hm,  157, 
^  C9.  Liti.  t$e. 


^  St!emh»  dejuir  Sueonnm,  L 
<  Cm,  Cm.  f82.  I  Job.  3^7. 
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not  of  general  right ;  but  can  obly  be  claimed  by  [special 
grant  or  (11)]  inimemorial  usage  and  prescription'^,  which 
the  law  esteems  sufficient  proof  of  a  special  gx*ant  or  agree- 
ment ibr  this  puqiose,  Comniou  becaitse  of'  vicifiagt\  or 
neighbourliood,  is  where  the  inhabitants  of  two  touTiships, 
which  lie  contiguous  to  each  other,  have  usually  intercom- 
E  34-  ]  moned  with  one  another ;  the  beasts  of  the  one  straying  mu- 
tually into  the  other's  fields,  without  any  molestation  from 
either.  This  is  indeed  only  a  permissive  right,  intended  to 
excuse  what  in  strictness  is  a  trespass  in  both,  and  to  pre- 
vent a  multiplicity  of  suits:  and  therefore  either  township 
may  iiiclose  and  bar  out  the  other^  though  they  have  inter- 
commoned  time  out  of  mind.  Neither  hath  any  person  of 
one  town  a  right  to  put  his  beasts  originally  into  the  other's 
common :  but  if  they  escape,  and  stray  thither  of  themselves, 
the  law  winks  at  the  trespass «,  Common  in  gross^  or  at 
large,  is  such  as  is  neidier  appendant  nor  appurtenant  to  land, 
but  is  annexed  to  a  man's  person ;  being  granted  to  him  and 
his  heirs  by  deed;  or  it  may  be  claimed  by  prescriptive  rights 
as  by  a  parson  of  a  church,  or  the  like  corporation  sole, 
This  is  a  separate  inheritance,  entirely  distinct  from  any 
landed  property,  and  may  be  vested  in  one  who  has  not  a 
foot  of  ground  in  the  manor. 


All  these  species,  of  pasturable  common,  may  be  and 
usually  are  limited  as  to  number  and  time ;  but  there  are  also 
commons  without  stint,  and  which  last  all  the  year.  By  the 
statute  of  Merton,  liowever,  and  other  subsequent  statutes  *, 
the  lord  of  a  manor  miiy  enclose  so  much  of  tlie  waste  as  he 
pleases  for  tillage  or  woodground,  provided  he  leaves  com- 
mon sufficient  tor  such  as  are  entitled  thereto.  This  enclo- 
sure, when  justifiable,  is  called  in  law,  ''  approving ;"  an  an- 
tient  expression,  signifying  the  same  as  *'  improving  '."  The 
lord  hath  the  sole  interest  in  the  soil ;  but  the  interest  of  the 
lord  and  commoner,  in  ilie  common,  are  looked  upon  in  law 


^  Co.  LittlSt,  122. 


h  SOHeD.ni.  C.4.  29Geci.IL  c.d6. 
tidai  Geo.Ii.  C.4L 
^  S  Inil,  474. 


(11)  See  Qxwtam  v.  Slacks  1 5  East,  |08.,  which  determined  that  comnion 
appurtenant  may  b«  claioied  by  modem  ipecial  gnmt,  ai  well  as  by  pre* 
«crJption. 
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as  mutual.  They  may  both  bring  actions  for  damage  done, 
either  against  strangers,  or  each  other ;  the  !ord  for  tlie  pub- 
lic injury,  and  each  commoner  for  liis  private  damage '^.  (12) 

2y  3.  Common  of  piscary  is  a  liberty  of  fisliing  in  another 
man's  water ;  as  common  of  iurbart/  is  a  liberty  of  digging 
turf  upon  another's  ground  ^  There  is  also  a  common  of 
digging  for  coats,  minerals,  stones,  and  the  like.  All  these 
bear  a  resemblance  to  common  of  pasture  in  many  respects  ; 
though  in  one  point  they  go  mucli  fartlier ;  common  of  pas- 
ture being  only  a  right  of  feeding  on  the  herbage  and  vesture 
of  the  soil,  which  renews  annually ;  but  common  of  turbary, 
and  those  aftermentioned,  are  a  right  of  carrying  away  the 
very  soil  itself. 

4*  CoMMOH  of  estovers  or  estotwiers^  ^  that  is,  necessaries^ 
(from  esloffer^  to  famish,)  is  a  liberty  of  taking  necessary  wood, 
for  the  use  or  furniture  of  a  house  or  farmj  from  offanothei^s 
estate.  The  Saxon  word,  bote^  is  used  by  us  as  synonymous 
to  the  French  estovers:  and  therefore  house- bote  is  a  sufficient 
allai^-ance  of  wood,  to  repair,  or  to  burn  in,  the  house :  which 

»  9  Rep.  113.  I   Co.  Liu,  122. 

(12)  The  construction  put  upon  the  statute  of  Meiton  is^that  not  merely 
lords  of  manors,  but  any  person  seised  in  fee  of  part  of  a  waste  within  a 
manor  may  approve  under  the  restrictions  mentioned  in  the  text.  Glover  \\ 
tione^  .3T.R-445.  The  statute  of  Merton,  however,  is  confined  to  com- 
moo  of  pasture,  and  though  perha(is  tlie  lord  at  common  law  might  Imve 
iocJosed  a^inst  common  appendant,  because  it  did  not  arise  from  express 
grant,  \>\it  was  an  incident  to  another  grant,  yet  he  could  not  do  so  ag^ainst 
any  other  right  of  common.  The  consequence  is,  that  wherever  there 
exbt  other  rights  of  common  than  that  of  pasture,  and  the  lord  desires  to 
ipproTc  either  at  common  law,  or  under  the  statute,  he  must  do  it  so  as 
not  to  interrupt  the  holders  of  those  other  rights  in  the  exercise  of  them. 
Sec  Faweett  v.  Sirickiandy  Willes,  57.  ShttkesjJtar  v,  Pvppin,  6T*R.74K 
Gnmi  V,  Gunner^  1  Taunt-  435.  The  two  statutes  of  Geot^e  the  second,  cited 
in  the  margin,  and  the  10  G.5.  c.42,,  amending  then»,  go  rather  beyond  the 
statute  of  Merton  for  the  purpose  of  enconragiug  the  growth  of  timber;  and 
without  reference  to  the  sufficiency  of  common  left,  they  impower  the  owners 
of  wastes,  with  the  consent  of  the  majority  in  number  and  value  of  the 
commaners,  and  vice  vend,  the  majority,  &c.  of  the  commoners,  with  the 
af^m  of  the  owners,  or  any  other  persona  or  bodies,  with  the  assent  of  the 
owners  and  majority,  8cc,  of  the  commoners,  to  inclose  for  timber  any  part 
of  the  waste  for  Kuch  time  apd  on  such  conditions  as  shall  be  agreed  on. — 
SeeVoLUI.  816.  &c. 
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whether  public,  as  those  of  magistrates ;  or  private,  as  of 
bailiffs,  receivers,  and  the  like.  For  a  man  may  have  an 
estate  in  them,  either  to  him  and  his  heirs,  or  for  life,  or  for 
a  term  of  years,  or  during  pleasure  only  :  save  only  that 
offices  of  public  trust  caonot  be  granted  for  a  term  of  years, 
especially  if  they  concern  the  administration  of  justice,  for 
tJien  they  might  perhaps  vest  in  executors  and  administra- 
tors\  (17)  Neither  can  any  Judicial  office  be  granted  in 
reversion  :  because  though  tlie  grantee  may  be  able  to  perform 
it  at  the  time  of  the  grant,  yet  before  the  office  falls  he  may 
become  unable  and  insufBcient :  but  ministerial  offices  may  be 
so  granted ' ;  for  those  may  be  executed  by  deputy.  Also, 
by  statute  5  Si  6  Edw.  VL  c.  16.  no  public  office  (a  few  only 
excepted)  shall  be  sold,  under  pain  of  disability  to  dispose  of 
or  hold  it.  (18)  For  the  law  presumes  that  lie  who  buys  an 
office  will,  by  briber}^,  extortion^  or  other  unlawful  means, 
make  his  purchase  good,  to  the  manifest  detriment  of  the 
public. 

VL  Dignities  bear  a  near  relation  to  offices.  Of  the 
nature  of  tJiese  we  treated  at  large  in  the  former  book ' ;  it 
will  therefore  be  here  sufficient  to  mention  them  as  a  species 
of  incorporeal  hereditaments,  wherein  a  man  may  have  a 
property  or  estate. 


VI L  Feakchises  are  a  seventh  species-  Franchise  and 
liberty  are  used  as  svnonymous  terms  :  and  their  ilefinition 
is**  a  royal  privilege,  or  branch  of  the  king's  prerogative^ 
subsisting  in  the  hands  of  a  subject.  Being  therefore  derived 
from  the  crown,  they  must  arise  from  the  king's  grant ;  or  in 

'  9  R<n>.  97.                                               '  Sec  iKwk  I.  ctl.  12i 
*  Jl  Hci>w4.                                               "^  Finch.  1.  164* 
■  —  •-  — . ' ■ 

(17)  It  wouUI  seem  to  be  equally  inconvenient  that  silch  ofRces  shottld 
be  granted  in  fee  or  fee^tml ;  but  a  distinction  is  attempted  to  be  made  in 
favour  of  »uch  grant*  in  the  case  referred  to  in  the  margin  ;  and  we  have 
still  some  instances  rctnaining  of  shrievalties  and  similar  offices  being  here* 
ditafj. 

( 18)  This  statute  ha$  been  extended  in  it*  operation  by  the  49G..1.  c.  1 2G. 
to  Scotland  and  Ireland,  and  made  to  include  all  offices  in  the  gift  of  the 
crown,  or  under  the  appointment  of  the  East  India  Conipaovj  with  certain 
exception*  specified  in  the  ttatute.  The  offence  of  bii}  ing  or  itelling,  or  in 
any  way  contributing  to  th^  purchase  or  tale  of  any  office  wit  bin  the  a^ti  ii 
thereby  made  punithable  at  a  misdemeinor. 
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some  cases  may  be  held  by  prescription,  which,  as  has  been 
frequently  said,  presupposes  a  grant.  The  kinds  of  them  are 
various,  and  almost  infinite :  I  will  here  briefly  touch  upon 
some»of  the  principal;  premising  only,  that  they  may  be 
Tested  in  either  natural  persons  or  bodies  politic ;  in  one  man 
or  in  many :  but  the  same  identical  franchise,  that  has  before 
been  granted  to  one,  cannot  be  bestowed  on  another,  for  that 
would  prejudice  the  former  grant  ^. 

To  be  a.county  palatine  is  a  franchise,  vested  in  a  number 
of  persons.  It  is  likewise  a  franchise,  for  a  number  of  persons 
to  be  incorporated,  and  subsist  as  a  body  politic ;  with  a  power 
to  maintain  perpetual  succession,  and  do  other  corporate  acts : 
and  each  individual  member  of  such  corporation  is  also  said 
to  have  a  franchise  or  freedom.  Other  franchises  are,  to  hold 
a  court  leet :  to  have  a  manor  or  lordship ;  or,  at  least,  to 
have  a  lordship  paramount :  to  have  waifs,  wrecks,  estrays,  C  ^^  ] 
treasure-trove,  royal  fish,  forfeitures,  and  deodands :  to  have 
a  court  of  one's  own,  or  liberty  of  holding  pleas,  and  trying 
causes:  to  have  the  cognizance  of  pleas,  which  is  a  still 
greater  liberty,  being  an  exclusive  right,  so  that  no  other 
court  shall  try  causes  arising  within  that  jurisdiction :  to  have 
a  bailiwick,  or  liberty  exempt  from  the  sheriff  of  the  county ; 
wherein  the  grantee  only,  and  his  officers,  are  to  execute  all 
process :  to  have  a  fair  or  market ;  with  the  right  of  taking 
toll,  either  there  or  at  any  other  public  places,  as  at  bridges, 
wharfi,  or  the  like;  which  tolls  must  have  a  reasonable  cause 
of  commencement,  (as  in  consideration  of  repairs,  or  the 
like,)  else  the  franchise  is  illegal  and  void  * :  or,  lastly,  to 
have  a  forest,  chase,  park,  warren,  or  fishery,  endowed  with 
privileges  of  royalty ;  which  species  of  franchise  may  require 
a  more  minute  discussion. 

As  to  2i  forest:  this,  in  the  hands  of  a  subject,  is  properiy 
the  same  thing  with  a  chase ;  being  subject  to  the  commoil 
law,  and  not  to  the  forest  laws^.  (19)     But  a  chaze  difiFers 

*  2  RoU.  Abr.  191.     Keilw.  196.  ^  4  Inst.  314. 

""  2lnst.2Sa 


(19)  A  forest  in  the  hands  of  a  subject  is  not  necessarily  si  chase;  for  the 
king  may  grant  under  the  great  seal,  a  forest  to  a  subject  with  the  privileges 
of  forest  courts  and  officers.    Manw.  Forest?,  pi.  77.  79. 81. 
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from  a  park,  in  that  it  is  DOt  inclosed,  and  also  in  that  a  man 
may  have  a  chase  in  another  man's  ground  as  well  as  in  his 
own,  being  indeed  the  liberty  of  keeping  beasts  of  chase  or 
royal  game  therein,  protectetl  even  from  the  owner  of  the  land, 
with  a  power  of  Imnting  them  thereon*  A  park  Is  an  enclosed 
chase,  extending  only  over  a  man's  ow^n  grouncis.  The  word 
park  indeed  properly  signifies  an  enclosure ;  but  yat  it  is  not 
everj^  field  or  common,  which  a  gentleman  pleases  to  surround 
with  a  wall  or  paling,  and  to  stock  with  a  herd  of  deer,  that 
is  thereby  constituted  a  legal  park :  for  the  king's  grant,  or  at 
least  immemorial  prescription,  is  necessary  to  make  it  so*» 
Though  now  the  difference  between  a  real  park  and  such 
enclosed  grounds  is  in  many  respects  not  very  material :  only 
that  it  is  unlawful  at  common  law  for  any  person  to  kill  any 
beasts  of  park  or  chase'  (20),  except  such  as  possess  these 
[  39  ]  franchises  of  forest,  cha3e5  or  park.  Free  vcarren  is  a  similar 
franchise,  erected  for  preservation  or  custody  (which  the  word 
signifies)  of  beasts  ajid  fowls  of  warren  ** ;  which,  being  ferae 
fudwae^  every  one  had  a  natural  right  to  kill  as  he  could  ; 
but  upon  tlie  introduction  of  the  forest  laws,  at  the  Norman 
conquest,  as  will  be  shewn  hereafter,  these  animals  being 
looked  upon  as  royal  game  and  the  sole  property  of  our  savage 
monarchs,  this  franchise  of  free- warren  was  invented  to  pro- 
tect them;  by  giving  tlie  grantee  a  sole  and  exclusive  power 
of  kilhng  such  game  so  far  as  his  warren  extended,  on  con- 
dition of  liis  preventing  other  persons.  A  man  therefore  that 
has  the  franchise  of  warren,  is  in  rcalitj^  no  more  than  a  royal 
game-keeper ;  but  no  man,  not  even  a  lord  of  n  manor,  could 
by  common  law  justify  sporting  on  another's  soil,  or  even  on 
his  own,  unless  he  had  the  liberty  of  free- warren  ^  Thii 
franchise  is  almost  faUen  into  disregard,  since  the  new  statutes 


Co.  Lift*  S53.  S  Itirt.  199.  1 1  Rep. 


*  TbcK  ftre  pfDpcrljr  buck,  doc,  fox, 
omrtjn,  «nd  roe ;  hut  in  a  conimoii  and 
legal  uftiftc  ci^und  I  ike  wise  to  all  the 
twaati  of  ih«  Ibrett :  whicli,  be^des  ih« 
hUmt,  ifc  rtckoncd  to  be  bart,  hind^ 
iMirr,   ho%x,  and  wolf,  and  in  a  word^ 


atl  wild  beasta  of  vwneiy  or  bunting. 
(Ca  LitU2330 

^  The  beasts  arc  harea,  conies,  and 
roea;  tbc  fawU  are  either  cai>^ie$irt§$ 
a»  piutridgcsi  raiU,  and  quajU;  or  »^. 
vfttrt^t  ^  woodcocks  and  pheasanttj 
or  aqn^Uikt^  as  mallarda  and  heroai. 
(Co,  Litt*  333.) 

'  Salk,  637. 


ifo)  ReepoM  p.  419* 
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fef  ]^TtteHsig  the  game ;  the 


being  now  chiefly 


now 
breeding 

rabbits*      There  are  many  instances  of  keen  sportsmen  in 

antient  times  who  have  sold  their  estates,   and  reserved  the 

free-warren,  or  right  of  killing  game,  to  themselves ;  by  which 

means  it  comes  to  pass  that  a  man  and  his  heirs  have  some- 

rlsmes  free-warren  over  another's  ground''.     A  Jree ^shen/^  or 

Kclustre  right  of  fishing  in  a  public  river,  is  also  a  royal 

and  is  considered  as  snch  in  all  countries  where  the 

feodal  polity  has  prevailed  * ;  though  the  making  such  gi^ants, 

and  by  that  means  appropriating  what  it  seems  to  be  unnatural 

to  restrain,  the  use  of  running  water,  was  prohibited  for  tlie 

future  by  king  John's  great  charter;  and  the  rivers  that  were 

fenced  in  his  time  were  dii*ected  to  be  kid  open»  as  well  a^ 

Lthe  forests  to  be  disafforested  ^     This  oj>ening  was  extended 

\hy  the  second  ^  and  third  ^  charters  of  Henry  IIL,  to  those 

also  that  were  fenced  under  Richard  I. ;  so  that  a  Branch ise  of 

free  fishery  ougiit  now  to   be  at  least  as  old  as  the  reign  of 

Henry  II.     This  differs  from  a  severed  fishery ;    because  he     [  40  ] 

that  has  a  several  fishery  must  also  be  (or  at  least  derive  his 

3ght  horn)  the  o\^'ner  of  tlie  soil\  which  in  a  free  fishery  is 

?t  requisite*     It  differs  also  fi-om  a  common  of  piscary  before 

laientionedf  in  that  the  fi:'ee  fishery  is  an  exclusive  right,  the 

loommon  of  piscary  is  not  so :  and  therefore  in  a  free  fishery^ 

la  man  has  a  property  in  the  fish  betbre  tliey  are  caught :  in 

,  con\mon  of  piscai'y  not  till  afterwanls  ^,     Some  indeed  have 

'  considered  a  free  fishery  not  as  a  royal  francliise,  but  merely 

as  a  private  grant  of  a  liberty  to  fish  in  the  several  fishery  of 

tlie  grantor'.    But  to  consider  such  right  as  originally  a  flower 

f  of  the  prerogative,  till  restrained  by  magna  chart  a  j  and  derived 

by  royal  grant  (previous  to  the  reign  of  Richard  L)  to  such 

•  as  now  claim  it  by  prescription,  and  to  distinguish  it  (as  we 

ave  done}   from   a  several  and  a  common  of  fishery,   may 

[remove  some  difficulties  in  respect  to  this  matter,  with  which 

►  our  books  are  embarrassed.     For  it  must  be  acknowledged* 

rthat  the  rights  and  distinctious  of  (he  three  species  of  fishery 


*  Bro,  Abr*  tiU  Warren,  3» 

•  8eW.  Mar.  Clam,  I.  24.     Dufresne, 
V.  503-      Crag,  (ht  Jur,/ewi,IL  8.  15. 

'  cap.  47.  edit.  Oxon^ 
■  eaf).  SO. 


h  9  Hen.IIL  c-16. 
2\  10  Hen,  rjL  24.26.     SalL  637. 
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are  %^ery  much  confounded  in  our  law-books ;  and  that  there 

are  not  wanting  respectable  antliorities ™  which  maintain  that 
a  several  fishery  may  exist  distinct  from  the  property  of  the 
soil,  and  that  a  Jrec  fishery  implies  no  exclusive  right,  but  is 

synonymous  with  common  of  piscary, 

VIII,  CoRODiES  are  a  right  of  sustenance,  or  to  receive 
certain  allotments  of  victual  and  provision  for  one's  mainte- 
nance ^^  In  lieu  of  which  (especially  when  due  from  eccle- 
siasUcal  persons^)  a  pension  or  sum  of  money  is  sometimes 
substituted*^.  And  these  may  be  reckoned  another  species 
of  incorporeal  hereditaments ;  though  not  chargeable  on^  or 
issuing  from,  any  corporeal  inheritance,  but  only  charged  on 
the  person  of  the  owner  in  respect  of  such  his  inheritance. 
To  these  may  he  added. 


IX.  Annuities,  which  are  much  of  the  same  nature; 
only  tliat  these  arise  from  temporal^  as  the  former  from  spi- 
ritual, persons.  An  annuity  is  a  thing  very  distinct  trom  a 
t  41  ]  rent-charge,  with  which  it  is  frequently  confounded:  a  rent- 
charge  being  a  burthen  imposed  upon  and  issuing  out  o(  iandSf 
whereas  an  annuity  is  a  yearly  sum  chargeable  only  upon  the 
person  of  tlie  grantor  p.  Therefore,  if  a  man  by  deed  grant 
to  another  the  sum  of  20/*  per  annumy  without  expressing  out 
of  what  lands  it  shall  issue,  no  land  at  al!  shall  be  charged 
with  it;  but  it  is  a  mere  personal  annuity ;  which  is  of  so  little 
account  in  the  law,  that  if  granted  to  an  eleemosynary  eor|ior- 
ation,  it  is  not  witliin  the  statutes  of  mortmain  '^ ;  i\nd  yet  a 
man  may  have  a  real  estate  in  it,  though  his  security  is  merely 
personal.  (22) 

X*  Rents  are  the  last  species  of  incorporeal  heredita- 
ments. The  word  rent  or  render,  reditus^  signifies  a  com- 
pensation or  return,  it  being  in  the  nature  of  an  acknowledg- 
ment given  for  the  possession  of  some  coqioreal  inheritance  % 

^  Set:   titcm   wdl  digested  in   Har-       f  Co*  LUt,  H4. 
gTmve*t  ticittfft  on  Co,  Litt.  122.  ''  Ihid.2. 

-  Finch,  L.  IGi,  '  i6«rf.  144. 


(99)  Af  to  aniittitiet  far  lires,  tee  post.  p.  461 . 


OF  THINGS. 


41 


It  is  defined  to  be  a  certain  profit  issuing  yearly  out  of  lands 
'  and  tenements  corporeal.  It  must  be  a  prqfii ;  yet  there  is 
no  occasion  for  it  to  be,  as  it  usually  is,  a  sum  of  money :  for 
ktspurs,  capons,  horses,  corn,  and  other  matters  may  be  ren* 
dered,  and  frequently  are  rendered,  by  way  of  rent  *.  It  may 
also  consist  in  services  or  manual  operations;  as,  to  plough 
so  many  acres  of  ground,  to  attend  the  king  or  the  lord  to 
the  wars,  and  the  like ;  which  services  in  the  eye  of  the  law 
are  profits.  This  profit  must  also  be  certain  /  or  that  which 
may  be  reduced  to  a  certainty  by  either  party.  It  must  also 
issue  ^^ar^;  though  there  is  no  occasion  for  it  to  issue  every 
successive  year ;  but  it  may  be  reserved  every  second,  third, 
or  fourth  year  * ;  yet,  as  it  is  to  be  produced  out  of  the  pro- 
fits of  lands  and  tenements,  as  a  recompense  for  being  per* 
mitted  to  hold  or  enjoy  them,  it  ought  to  be  reserved  yearly, 
because  tiiose  profits  do  annually  arise  antl  are  annually  re- 
newed. It  must  iss^ie  out  of  the  thing  granted,  and  not  be  part 
of  the  land  or  thing  itself;  wherein  it  differs  from  an  excep- 
tion in  the  grant,  which  is  always  of  part  of  the  thing  granted  •^ 
It  must,  lastly,  issue  out  of  lands  and  tenements  corporeal ;  that 
I  is,  from  some  inheritance  whereunto  the  owner  or  grantee  of 
the  rent  may  have  recourse  to  distrein^  Therefore  a  rent 
cannot  be  reserved  out  of  an  advowson,  a  common,  Bn  office, 
a  franchise,  or  the  like  "*•  But  a  grant  of  such  annuity  or  sum 
may  operate  as  a  personal  contract,  and  oblige  die  grantor  to 
pay  the  money  reserved^  or  subject  him  to  an  action  of  debt  *  : 
thoug\i  it  doth  not  aiFect  the  inheritance,  and  is  no  legal  rent 
in  contemplation  of  law.  (23) 


[  *2  ] 


\^% 


•  Co,  litt 

*  hid,  47. 

"  Flowd.  132. 


*  Co.  Litt.  144, 
»  Ibid.  47. 


8Bep,7l. 


\  _  (25)  With  regard  to  titties,  the  statute  .T2  H.  B.  c*7.  has  put  them,  when  in 
the  haods  of  lay  impropriators,  upon  the  saine  footing  as  corporeal  heredita- 
ments, turning  them  as  it  were  into  Jtinib  and  tenements.  But  indepen- 
dently of  this  statute,  it  sbould  seem,  that  at  common  law  a  rent  may  be 
reiervcd  out  of  tithes  with  all  the  properties  of  a  rent,  except  that  of  being 
recoverable  by  distress.  They  are  the  profits  of  land^  and  the  profits  of 
land  are  in  law  the  land  itbelh  See  Bailif  v.  WtMt,  3  Wils.  25.  Dean,^c, 
^  Wtndtitry.  Gover,  2Saund.  503.  ed.  1834. 
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*  There  are  at  common  kw  ^  three  nmtiner  of  rents,  rent* 
service,  rent- charge,  and  rent-seek,  Ilentservice  is  so  Called 
because  it  hath  some  corporeal  service  incident  to  it,  as  at  the 
IttKit  fealty  or  the  feodal  oath  of  fideJity'.  For,  if  a  tenant 
ImAAs  his  land  bj  fealty,  and  ten  shillings  rent ;  or  hy  the  ser- 
vice of  ploughing  tlie  lord*s  land,  aiid  five  shillings  rent|  these 
pecnniarj  rents,  being  connected  with  personal  services,  are 
therefore  called  rent-service*  And  for  these,  in  case  they  be 
behind,  or  arrere,  at  the  day  appointed,  the  lord  may  distrelfi 
of  common  right,  without  reserving  any  special  power  of 
disti-ess ;  provided  he  hath  in  himself  the  reversion,  or  future 
estate  of  the  lands  and  tenements,  after  the  lease  or  particular 
aatate  of  the  lessee  or  grantee  is  expired  *.  A  rent'<harg€  is 
ifi^ere  the  owner  of  the  rent  hath  no  future  interest,  or  rever- 
sion expectant  m  the  land;  as  where  a  man  b}'  deed  maketh 
over  to  others  his  whole  estate  in  iee-simple,  with  a  certain 
rent  payable  thereout,  and  adds  to  the  deed  a  covenant  or 
clause  of  distress,  that  if  the  rent  be  arrere,  or  behind.  It  shall 
be  lawful  to  distreiii  for  the  same.  In  this  case  the  land  Im 
liable  to  the  distress,  not  of  common  right,  but  by  virtue  of 
the  clause  in  the  deed;  and  therefore,  it  is  called  a  tent-cliargej 
because  in  this  manner  the  land  is  chargetl  with  a  distress  for 
the  payment  of  it  ^.  Rent^seck^  i^editm  siccus,  or  barren  rent, 
is  in  effect  nothing  more  than  a  rent  reserved  by  deed,  but 
witfaoot  any  clause  of  distress. 


t*8] 


THtinB  are  also  other  species  of  rents,  w^hich  are  reducible 
to  these  three !  Rents  of  assise^  are  the  certain  establisljed  rents 
of  the  freeholders  and  aniient  copyholders  of  a  manor  % 
which  cannot  be  departed  from  or  varied.  Those  of  the 
freeholders  are  frequently  called  r/i/Vy-rents,  reditu^  capiiales; 
and  both  sorts  are  indifferently  denominated  ^i<V-rents,  quieti 
reditus;  because  thereby  the  tenant  goes  quit  and  free  of  all 
other  services.  When  these  payments  were  reserved  in  silver 
or  white  nJoncy,  they  were  antiently  called  w/iiVr-rents,  or 


blanche/arms^  rcditm  albi ' 

f  Liu.  J«13* 
'  Cx»,  Uet.  149* 

*  Co.  Litt*  143. 


cx>ntradistinction  to  rents  re- 

^  S  Inst.  19. 

*  In  8c^c»tbind  thri  kind  of  staril  pfty- 
t%  cftllrd  blamh-hMinf,  or  rediiut 
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served  in  workf  graiii»  or  baser  money,  which  were  called 
reditus  fdgn%  or  bkek-fnail*.  Bach-fxeai  is  only  a  rent  of  the 
full  Falue  of  tM  tenement,  or  near  it  A  fee-farm  rent  is  a 
rent-charge  issuing  out  of  an  estate  in  fee ;  of  at  least  one* 
fourth  of  the  value  of  the  lands,  at  the  time  of  its  reservation ': 
for  a  grant  of  lands,  reserving  so  considerable  a  rent,  is  indeed 
only  letting  lands  to  farm  in  fee-simple  instead  of  the  usual 
methods  iot  life  or  years.  (24) 

These  are  the  general  divisions  of  rent;  but  the  difference 
between  them  (in  respect  to  the  remedy  for  recovering  them) 
is  now  totally  abolished ;  and  all  persons  may  have  the  like 
remedy  by  distress  for  rents-seek,  rents  of  assise,  and  chief- 
rents,  as  in  case  of  rents  reserved  upon  lease*.  (25) 

Reitt  is  r^^larly  due  and  payable  upon  the  land  from 
whence  it  issues,  if  no  particular  place  is  mentioned  in  the 
reservation  "^  2  but  in  case  of  the  king,  the  payment  must  be 
either  to  his  officers  at  the  exchequer,  or  to  his  receiver  in  the 
country  ^  And  strictly,  the  rent  is  demandable  and  payable 
before  the  time  of  sunset  of  the  day  whereon  it  is  reserved  ^\ 
though  perhaps  not  absolutely  due  till  midnight  I 

With  rq^ard  to  the  original  of  rents,  something  will  be 
said  in  the  next  chapter;  and,  as  to  distresses  and  other  re- 

*  2liist.l9.  *  4Rep.7S. 

'  Co.  Litt.l4S.  ^  Co.  Utt.  303.     1  Anden.  253. 

«  Stac  4  0m.  II.  0,88.  (24)  *  1  Saund,  287«       Pko.  Cluuic  SSS. 

*  Co.  Utt.  201.  Salk.  578. 


(24)  A  fee-fiirm  rent  is  not  necessarily  a  renttcharge ;  Mr.  Hargrave  in- 
deed thought  that  it  anUdonfy  be  a  renUtervice,  and  that  the  quantum  of 
the  rent  was  immaterial.  Co.  Litt.  143.  n.  235,  But  in  the  ease  of  Brad^ 
ftury  Y.  Wrigki,  Douglas  Rep.  4th  ed.,  are  notes  by  the  reporter  himself;  and 
the  late  learned  editor,  which  explain  the  mistake  both  of  Blackstone  and 
HargraTe,  and  show,  I  think,  satisfactorily,  that  the  former  is  correct  in  his 
account  of  the  rent,  except  in  calling  it  a  rent-charge,  which  it  may,  but 
need  not  neoeiiarily,  be. 

(SS!)  The  italate  appU^  only  to  such  rents  as  have  been  aoiweced  or  paid 
for  thi«e  yevi  within  the  space  of  twenty  years  before  Slst  Jan.  1750,  or 
have  been  sbce  created. 
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medies  for  their  recovery,  the  doctrine  relating  thereto^  and 
the  several  proceedings  thereon,  these  belong  property  to  the 
third  part  of  our  commentaries,  which  will  treat  of  dvO  in- 
juries, and  the  means  whereby  they  are  redressed. 


ch.4.  6f  things. 


CHAPTER   THE   FOURTH. 


OP  THE  FEODAL    SYSTEM. 


TT  is  impossible  to  understand,  with  any  degree  of  accuracy, 
either  the  civil  constitution  of  this  kingdom,  or  the  laws 
which  r^^te  it's  landed  property,  without  some  genaiid 
acquaintance  with  the  nature  and  doctrine  of  feuds,  or  the 
feodal  law:  a  system  so  universally  received  throughout 
Europe  upwards  of  twelve  centuries  ago,  that  sir  Henry 
SpeUnan'  does  not  scruple  to  call  it  the  law  of  nations  in  our 
western  world.  This  chapter  will  be  therefore  dedicated  to 
this  inquiry.  And  though,  in  the  course  of  our  observations 
in  this  and  many  other  parts  of  the  present  book,  we  may 
have  occasion  to  search  pretty  highly  into  the  antiquities  of 
our  English  jurisprudence,  yet  surely  no  industrious  student 
will  ima^e  his  time  misemployed,  when  be  is  led  to  consider 
that  the  obsolete  doctrines  of  our  laws  are  frequently  the 
foundation  upon  which  what  remains  is  erected;  and  that 
it  is  impracticable  to  comprehend  many  rules  of  the  modem 
law,  in  a  scholar-like  scientifical  manner,  without  having  re- 
course to  the  antient  Nor  will  these  researches  be  altogether 
void  of  rational  entertainment  as  well  as  use :  as  in  viewing 
the  majestic  ruins  of  Rome  or  Athens,  of  Balbec  or  Palmyra, 
it  administers  both  pleasure  and  instruction  to  compare  them 
with  the  draughts  of  the  same  edifices,  in  their  pristine  pro- 
portion and  splendour. 

The  constitution  of  fiends  ^   had  its  original   from,  the    [  45  ] 
military  poticy  of  the  northern  or  Celtic  nations,  the  Goths, 

*  Of  ptriiaiMiiU}  57.  !"  Set  Spelmao,  of  feudisand  WiigU,, 

j  of  teouNi^  per  M, 
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the  Huns,  the  Franks,  the  Vandals,  and  the  Lombards,  who 
ail  migrating  from  the  same  officina  gcnlium,  as  Crag  very 
justly  entitles  it%  poured  themselves  in  vast  quantities  into 
all  the  regions  of  Europe,  at  the  declension  of  the  Roman 
em  pi  re  r  It  was  brought,  by  them  from  their  owa  countries, 
ajid  continued  in  their  respective  colonies  as  the  most  likely 
means  to  secure  their  new  acquisitions  ;  and  to  that  end,  large 
districts  or  parcels  of  land  M^ere  allotted  by  the  conquering 
general  to  the  superior  officers  of  the  army,  anti  by  them 
dealt  out  again  in  smaller  parcels  or  allotments  to  Uie  inferior 
officers  and  most  deserving  soldiers**.  These  aUotments  were 
called  Jeoda^  feuds,  fiefs,  or  fees ;  which  last  appellation  in 
the  northern  languages "  signifies  a  conditional  stipend  or 
reward  1  Rewards  or  stipends  they  evidently  were :  and  the 
condition  annexed  to  them  was,  that  the  possessor  should  do 
service  faithfully,  both  at  home  and  in  the  wars,  to  him  by 
whom  they  were  given ;  for  which  purpose  he  took  the 
jurarntnttim  Jidelitatis^  or  oath  of  fealty «:  and  in  case  of  the 
breach  of  this  condition  and  oatli,  by  not  performing  the 
stipulated  service,  or  by  deserting  the  lord  in  battle,  the  lands 
were  again  to  revert  to  him  who  granted  them ''. 


ALtOTMEKTs,   thus  acquired,  naturally  engaged   such  as 

accepted  them  to  defend  them  :  and,  as  they  all  sprang  from 
[  46  ]  d)e  same  right  of  conquest,  no  part  could  subsist  independent 
of  the  whole ;  wherefore  all  givers  as  well  as  receivers  were 
mutually  bound  to  defend  each  otlier*s  possessions.  But,  as 
that  could  not  effectually  be  done  in  a  tumultuous  irregular 
way,  government,  and  to  that  pmpose  subordination,  was 
necessary.  Every  receiver  of  lands,  or  feudatory,  was  there- 
fore bound,  when  called  upon  by  his  benefactor,  or  immediate 


'  Sl^an.  GL  216. 

*  Pontoppittim,  in  his  history  of  Nor- 
^^7t  (P»gc  290 J  obicrvtf,  that  in  the 
northtra  UngUAges  ODli  signitici  /Mri>- 
pritUu  Mid  all  tohiM-  Hmce  he  deriTfci 
th#  oObtl  right  ia  ilioio  countrM*  ;  and 
ihence  too  p«r)uip«  U  derivc<l  the  udal 
righfc  in  Fmkad,  ^  (Sc«  M«ff  DqmbaI, 
lust  flirt  2.)    Now  the  tnxmfoMMt  of 


lhe«G  northern  sylbbles,  atlontr,  iwill 
give  ui  the  true  etymoli^y  oi  the  aU*}-' 
dittm«  or  ibsoliiM  property  of  the  feud- 
ists ;  AS,  by  A  •imllar  combioatioii  of  the 
ktter  syll«blc  with  the  word  ffc»  (which 
ugnifieft,  we  have  seen,  a  conditional 
r«ward  of  iti|»«nd)  freiOti  or  J^^4tim 
wtlk  dtBott  ttipaidkry  pr^pcrtyv 

<  Sec  ihts  oath  eiplained  at  large  la 
Ftud.  L2.  1.7* 


lord  of  his  feud  or  fee,  to  do  all  in  his  power  to  defend  him. 
Such  benefactor  or  lord  was  likewise  subordinate  to,  and 
under  die  command  of,  his  knmediate  benefactor  or  superior; 
and  so  upwards  to  tlje  prince  or  general  himself:  and  the 
several  lords  weteako  reciprocally  bounds  in  their  respective 
gradations,  to.  protect  the  possessions  they  had  given.  Thus 
the  feodal  connection  was  estabKshed,  a  proper  mititary  sub- 
jection wa^  naturally  introduced,  and  an  army  of  feudatories 
^a*  always  ready  enlisted,  and  mutually  prepared  to  muster, 
not  only  in  defence  of  each  raan^s  own  several  property,  but 
also  in  defence  of  tlie  whole,  and  of  every  part  of  this  their 
newly-acquired  country*;  the  prudence  of  which  consUtu  don 
was  soon  suflSciently  visible  in  the  strength  and  spirjt  wjtk 
lyhicKthey  maintajned  their  cqnquests,  (1} 

'  Wriglit,  M. 


(1)  Mr.  Httlkra  give*  an,  account  of  the  origiii  of  the  feudal  syUeni 
rather  different  frojii  thdt  in  tfie  text.  He  say 9,  that  when  the  Ger- 
manic tribes  poured  dpwn  upon  the  empire,  the  conquerors  ma^c  pardtion 
of  the  landji  betwpen  thcmsehes  nad  the  origiiml  po4ses«ors,  soine  tribes 
taking  a  tai^ger,  some  a  less  portion  to  themjielves.  The  estatei  of  the  con- 
querors were  termed  allodiaJ,  sobject  Cio.iio  burden  but  that  of  public 
defence,  and  inheritable.  Besides  these  lands,  others  also  were  re&en'C*l 
out  of  the  share  oC  the  comjuered  for  the  crown,  partly  to  main taij|;  its 
dignity,  partly  to  supply  its  munificence.  These  were  the  fiscal  laud^  ajid 
for  the  greater  part  were  gradually  granted  out  under  the  name  of  bene- 
fices ;  and  if  the  donation  wa^  not  accompanied  by  any  expreifi  reservation 
of  tpilUary  service,  yet  the  beneficiary  was  luidoubtedly  more  closely  con- 
nected with  the  crowti,  and  boupd  to  more  coBtft^t  service  thgp  the  ^Jlor 
dial  proprietor. 

Mr.  Hiillam  thinlp  that  there  is  n p.  satisfactory  proof  that  these  ben eiice» 
were  ever  resumable  at  pleasure,  but  th^jt  fram  the  beginning  they  wer^ 
ordinarily  granted  for  the  life  of  the  gcanlee-  \^ery  early  they  became 
hereditaiy'j  aud  as  soon  as  the):  did  so,  they  led  to  the  practice  of  subinfeu- 
dation, w|iicb  he  deems  the  true  commencement  of  the  systeni,  of  feudal 
tf^nures., 

Stillatth^s  point  the  tar  larger  part  of  the  lands  remained  allodia,  and 
th(e  c;iteD6ion  of  the  feudal  system  is  to  be  attributed,  in  his  opinion,  to  the 
forlorn  and  unprotected  slate  in  which  the  allodial  proprietor  found  himself 
cjuring  the  period  of  anarchy  and  private  warfare,  which  followed  sooa 
after  the  death  of  Charlemagne-  In  those  times,  the  connection  between 
tiie  benefidary  .aiuiui}^  .v^sal  was  a  protection  to  both:  the  former  ab- 
l^inM  from  acts  of  violen?^  aifainst  the  latter,  apd  both  together  protected 
etch  other  against  the  attacks  of  othcrsi;.  wl>ilc  the  isolated  allodiah&t,  to 
v^hpm  the  crown  in  its  weakness  could  aflbrd  oo  auccour,  wa#  left  a  com* 
VOL,  II.  '  t  •  ^^^^^ 
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formerly  beeii  Ronian  provinces,  but  had  revolted,  or  were 
deserted  by  their  old  masters,  in  the  general  wreck  of  the 
empire.  Wherefore  most,  if  not  all,  of  them  thoutrht  it 
necessary  to  enter  into  the  same  or  a  similar  plan  of  policy. 
For  whereasj  before,  the  possessions  of  their  subjects  were 
perfectly  allodial^  (that  is,  wholly  independent,  and  held  of  no 
superior  at  allj  now  they  parcelled  out  their  ro^^al  temtories, 
or  persuaded  their  subjects  to  surrender  up  and  retake  their 
own  landed  property,  under  the  like  feodal  obligations  of 
military  fealty^.  And  thus,  in  the  compass  of  a  very  few 
years,  the  feodal  constitutioiij  or  tlie  doctrine  of  tenure, 
extended  itself  over  all  the  %vestern  world.  Which  alteration 
of  landed  property,  in  so  very  material  a  point*  necessarily 
drew  after  it  an  alteration  of  laws  and  customs  :  so  that  the 
feodal  laws  soon  drove  out  the  Roman,  whicli  had  hitherto 
universally  obtained,  but  now  became  for  many  centuries  lost 
and  forgotten ;  and  Italy  itself  (as  some  of  the  civilians,  with 
more  spleen  than  judgment,  have  expressed  it)  helluinas^  at  que 
Jeritms^  immanesque  Longobardorum  leges  accepit^. 


£  4g  n  But  this  feodal  pohty,  which  was  thus  by  degrees  esta- 
blished over  ail  the  continent  of  Europe,  seems  not  to  have 
been  received  in  this  part  of  our  islsmd,  at  least  not  tmi%'€r- 
sally,  and  as  a  part  of  the  national  constitution,  till  the  reign 
of  William  the  Norman**.  Not  but  that  it  is  reasonable  to 
believe,  from  abundant  traces  in  our  history  and  laws,  that 
even  in  the  times  of  the  Saxons,  who  were  a  swarm  from 
what  sir  William  Temple  calls  the  same  northern  hive,  some- 
thing similar  to  this  was  in  use :  yet  not  so  extensively,  nor 
attended  with  all  the  rigour  ihaj.  was  afterwards  imported  by 
the  Normans.  For  the  Saxons  were  firmly  settled  in  tliis 
island,  at  least  as  earlv  as  the  vear  600 :  and  it  was  not  till 
two  centuries  after,  that  feuds  arrived  to  tlieir  full  vigour  and 
maturity,  even  on  the  continent  of  Europe  »*• 

This  introduction,  however,  of  the  feodal  tenures  into  Eng- 
land, by  king  William,  docs  not  seem  to  have  been  cRected 
immediately  after  the  conquest,  nor  by  tlie  mere  arbitrary  will 

•*  Wrigbt«  10,  *  Spehn.  G/an.SJS,   Bi»cl.  /.«.  c.ie* 
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conqueror 

blished  bv  the  Normiin  biiroiis,  and  oiliers,  \u  such  Ibrlbited 
laridvH  as  they  received  from  tlie  gilt  of  the  conqueror,  and 
afiei'wards  univeriiiolly  consented  to  by  the  great  council  of 
the  nation  long  after  his  title  was  established*  Indued,  from 
the  prodigious  slaughter  of  the  English  nobility  at  the  battle 
of  Hastings,  and  the  fruitless  insurrections  of  those  who 
survived^*  such  nurnerouii  forfeitures  had  accrued,  tliat  he  was 
able  ti>  reward  his  Norman  followers  with  very  large  and 
extensive  possest^ions :  which  gave  a  Iiandle  to  the  monkish 
historians,  and  sucfi  as  liave  implicitly  lV>llowed  them,  tc> 
represent  bini  as  having  l>y  right  of  the  sword  seised  on  all 
the  lands  of  Encrland,  and  dealt  tliem  out  nmim  to  his  own 
favourites,  A  supposition,  grounded  upon  a  mistaken  sense 
of  the  word  conquest  i  w^hich,  in  it's  feodal  acceptation,  signifies 
no  more  than  acqnisUiou;  and  this  has  led  many  hasty  writers 
into  a  strange  historical  mistake,  and  one  whicfi,  upon  the 
slightest  examination,  will  be  found  to  be  most  untrue.  How- 
ever, certain  it  is,  that  the  Normans  now  began  to  gain  very  [49  ] 
large  possessions  in  England  ;  and  their  regard  for  the  feodal 
law  under  which  they  had  long  lived,  together  with  the  king's 
recommendation  of  this  policy  to  the  English,  as  the  best 
way  to  put  themselves  on  a  military  footing,  and  tliereby  to 
prevent  any  future  attempts  from  the  continent,  were  pro- 
bably the  reasons  that  prevailed  to  effect  it's  establishment 
here  by  law.  And,  though  the  time  of  this  great  revolution 
in  our  landed  property  cannot  be  ascertained  with  exactness, 
yet  there  are  some  circumstances  that  may  lead  us  to  a  pro- 
bable conjecture  concerning  it.  For  we  leai'n  from  the  Saxon 
chronicle**,  that  in  the  nineteenth  year  of  king  William's 
reign  an  invasion  Tvas  apprehended  from  Denmark  ;  and  the 
mihtsry  constitution  of  the  Saxons  being  then  laid  aside,  and 
no  other  introduced  in  it's  stead,  the  kingdom  was  wholly 
defenceless  :  which  occasioned  the  king  to  bring  over  a  large 
army  of  Normans  and  Bretons,  who  were  quartered  upon 
every  landholder,  and  greatly  oppressed  the  people.  This 
apparent  weakness,  together  with  the  grievances  occasioned 
by  a  foreign  force,  might  co-operate  with  the  king's  remon- 
strance&»  and  the  better  incline  the  nobility  to  listen  to  his 
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proposals  for  putting  them  in  a  posture  of  defente^  Fof,  as 
soon  as  the  danger  was  over,  the  king  held  a  great  coancil  to 
inquii'c  into  the  state  of  the  naiion^;  ibe  immediate  conse- 
quence of  w  hich  was  the  compiling  of  the  great  survey  called 
domes<lay-book,  which  was  finished  iu  the  next  year  (2) :  and 
in  the  latter  end  ot^  that  very  year  the  king  was  attended  by 
all  his  nobihty  at  SHnim  :  where  all  the  principal  landholders 
subuiitted  their  lands  to  the  yoke  of  niilitary  tenure,  btcame 
the  king- s  vasnls,  and  did  homage  and  fealty  to  his  person  *. 
This  may  poss^ibly  have  l>een  the  a?ra  of  formally  introducing 
the  feodal  tenures  by  law ;  and,  perhaps^  the  very  law,  thus 
made  at  the  council  of  Sarum,  is  that  which  is  still  extant  % 
[  50  ]  and  couched  in  these  remarkable  wonts  :  StahiimiiSj  ut  omnes 
**  liberi  homines  Joedar  et  saaamaHo  affirment^  quod  nitra  H 
"  ejfra  univermm  regnum  Afigli^  <ptod  oiim  vacabatur  regmtm 
*'  Brknnnrtp,  Wilhelmo  regi  domino  suo  ^fideks  esse  volunt  / 
**  terras  et  kofiores  iUitis  omni  JiddUate  ubique  servare  rum  eOf 
**  ^  contra  humieos  et  alienigenas  defendere!^  The  terms  of 
this  law  (as  sir  Martin  Wright  has  observed")  are  plainly 
feodal ;  for,  first,  it  requires  the  oath  of  fealty,  which  made, 
in  the  sense  of  the  feudists,  every  man  that  took  it  a  tenant 
or  vasal :  and,  secondly,  the  tenants  obliged  themselves  ta 
defend  their  lord's  territories  and  titles  against  all  enemies 
foreign  and  dotne$tic*  But  what  clearly  evinces  the  legal 
establishment  of  this  system,  is  another  law  of  the  same 
collection  ^^  which  exacts  the  performance  of  the  military 
feodal  services^  as  ordained  by  the  general  council.  **  Omneg 
'*  comiteSf  et  Imf^it-s^  et  miUtt%  el  serviefifes^  et  tmiversi  libeti 
**  kaminet  totim  regni  ttostri  jnaedicti,  hithetint  et  teneatit  se 
•*  semper  bene  in  afwis  et  in  cquist  tU  dttet  et  oportet :  et  tint 
**  semper  prompfi  et  berte  paraiit  ad  serrdiium  smm  ifiiegrm^ 
**  nobis  cTphndum  et  pcragendmi,  turn  semper  opm  tuf/merii  •• 


Rex  tcnuit  m^gftum  coftcUmm*  €i 
uit  cum  fltu  pncerU 
hut  it  hoc  itrra  j  pto  mmio  int^tertiurt 
tt  m  fuibu*  hominitui*  Cknm,  Sar.  thid* 
*  Omna  promiia  Unemia,  fuoi^fWki  f*' 
ieni  naiae  mdk>fiu  per  Utiam  An^dam^ 
^jut  h^mtnt*  JkcH  «ioif,  et  omnet  m  ilH 


fi  fiddUiUit  Jttmmenta  f/meitUtrunt,  $t 

Chnm,  Sa*.  J.  DAOBS. 

*  cap.  52.     Wilk.  228. 
«  Tenure*,  66. 

*  ««^.  58.     Wilk.  2S«. 


(9)  Se«pOlt,  p.9£>*  (a.) 


**  secundum  qnoH  nobis  dcbent  de  feodh  et  tenement^  mis  de 
*•  jtaefacerey  ei  sicui  ill  is  statuimus  per  commune  consilittm  totius 
**  r^nt  nosiri  jtrwdicti^  et  illis  dedimus  et  conccssimm  infeodo 
**  Jure  haereditarifu  Hoc  praeceptum  non  sit  violatum  tdh  modo 
**  mperjhris/acturam  nostrum  plenum,^' 


This  new  polity,  therefore,  seems  not  to  have  been  imposed 
by  the  corrtjueror,  but  nationally  and  freely  adopted  by  the 
jgeneral  assembly  of  the  whole  realm,  in  the  same  manner  as 
other  nations  of  Europe  had  liefore  adopted  it,  upon  the  same 
principle  of  self-security.  Aiid>  in  particular,  they  had  the 
recall  example  of  the  French  nation  before  their  eyes;  which 
had  gradually  surrendered  up  all  it's  allotlial  or  fi*ee  lands  into 
the  kitig*s  hands,  who  restored  them  to  the  owners  as  a  bene^ 
Jiciuni  or  feud,  lo  be  held  to  them  and  such  of  their  heirs  as 
they  previously  nominated  to  tlie  king;  and  thus,  by  degrees, 
all  the  allodial  estates  in  France  were  converted  into  feuds^ 
and  the  freemen  became  the  vasals  of  the  crown  *.  The  only 
difference  between  this  change  of  tenures  in  France,  and  that 
in  England,  was,  that  the  former  was  effected  gradually  by 
the  consent  of  private  persons,  the  latter  was  done  at  once*  all 
over  England,  by  the  common  consent  of  the  nation  ^*{S) 

Ik  consequence  of  this  change,  it  became  a  fundamental 
naxlm  and  necessary  principle  (though  in  reality  a  mere 
^fiction)  of  our  English  tenures,  **  that  the  king  is  the  urn- 
I**  versal  lord  and  original  proprietor  of  all  the  lands  in  his 
**  kingdom  * ;  and  that  no  man  doth  or  can  possess  any  part 
**  of  it,  but  what  lias  mediately  or  immediately  been  derived 
**  to  a  gift  from  him,  to  be  held  upon  feodal  services/'  For 
this  being  the  real  case  in  pure,  original,  proper  feuds,  other 


*  Monlea<}.  Sp.  L.  b.3L  c.B. 

^  Ptiftmob  thus  acquired  the  domi* 
iilofi  of  aU  the  Innds  in  Eg^pt,  and 
giwitfed  them  out  lo  the  EgyptLana^  re- 


C  61   ] 


serving  an  annual  rctider  of  the  fifUi  part 
of  tht'jr  value.     (  Gen.  c,  tlUu.  ) 

*    Tout  /ui4  in  iu^,  et  viejit  de  iuy  at 
cammenccment.     (If.  24  Edw.  ill*  65, ) 


(8)  I  do  BOt  undtsfstand  Montesquieu »  in  the  chapter  cit©d,  to  say  that 
all  the  allodial  laiids  in  France  were  surrendered  up  into  the  king's  hands, 
and  taken  again  as  fiers,  Down  to  a  late  period,  the  presumption  of  law 
in  the  southera  provinces  of  France  as  to  land  was,  that  it  was  allodial^ 
until  th«  cotnttMTy  ^i  shewn.    Bie  Htlhtah  M.  A^el,  dk.  t.  pui  I. 
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nations  who  adopted  this  system  were  obliged  to  act  upon  the 
same  supposition,  as  a  substructton  and  foundation  of  their 
new  polity,  though  the  fact  was,  indeed,  far  otherwise.  And, 
indeed,  by  thus  consenting  to  the  introduction  of  feodal  te- 
nureS}  our  English  ancestors  probably  meant  no  more  than  to 
put  the  kingdom  in  a  slate  of  defence  by  establishing  a  mill- 
tary  system  ,•  and  to  oblige  themselves,  (in  respect  c^'  their 
lands)  to  maintain  the  king's  title  and  territories  with  equal 
vigour  and  fealty,  as  tj^ihey  had  received  their  lands  from  his 
bounty  upon  these  express  conditions,  as  pure,  proper,  bene* 
ficiarj^  feudatories.  But  whatever  their  meaning  was,  the 
Norman  intepreters,  skilled  in  all  the  niceties  of  the  feodal 
constitutions,  and  well  understanding  the  import  and  extent 
of  the  feodal  terms,  gave  a  very  different  construction  to  this 
proceeding;  and  thereupon  took  a  handle  to  introduce  nut 
only  the  rigorous  doctrines  which  prevailed  in  the  duchy  of 
Normandy,  but  also  such  fruits  and  dependencies,  such  Imrd- 
ships  and  services,  as  were  never  known  to  otlier  nations  *  ; 
as  if  the  English  had,  in  fact  as  well  as  tlieory,  owed  every 
thing  they  had  to  the  bounty  of  their  sovereign  lord» 


» 


Or  a  ancestors,  therefore,  who  were  by  no  means  benefi- 
ciaries, but  had  barely  consented  to  this  fiction  of  tenure  from 
[  ^^  ]  the  crown,  as  the  basis  of  a  military  discipline,  with  reason 
lookcil  upon  these  deductions  as  grievous  impositions,  and 
arbitrary  conclusions  from  principles  that,  as  to  them,  had 
no  foundation  in  truth  K  However,  this  king  and  Ins  son 
William  Uufus  kept  up  with  a  high  hand  all  the  rigt^urs  of 
the  feodal  doctrines :  but  their  successor  Henry  I.  found  it 
expedient,  when  he  set  up  hb  pretensions  to  the  crown,  to 
promise  a  restitution  of  the  laws  of  king  Edward  the  con- 
fessor, or  antient  Saxon  system ;  and  accordingly,  in  the  first 
year  of  his  reign,  granted  a  charter  %  whereby  he  gave  up 
the  greater  grievances,  but  still  reserved  l!ie  fiction  of  femlal 
tenure,  for  the  same  military  purposes  which  engaged  his 
father  to  introduce  it.  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and  aggra- 
vated»  by  himself  and  succeeding  princes  ;  till  in  the  reign  of 
king  John  they  became  so  intolerable,  that  they  occasioned 


*  Sp^im*  of  ffud»,  c*S8. 
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his  barons,  or  principal  feudatories,  to  rise  up  in  arms  against 
him  ;  which  at  length  produced  the  famous  great  charter  at 
Runing-niead,  which,  with  some  alterations,  was  confirmed 
by  his  son  Henry  III.  And  though  its  immunities  (espe- 
cially as  altered  on  it's  last  edition  by  his  sonV*)  are  very 
greatly  short  of  those  granted  by  Henry  I.,  it  was  justly 
esteemed  at  the  time  a  vast  acquisition  to  Engli.sh  libertv. 
Indeed  by  the  farther  alteration  of  tenures  tliat  has  since 
happenedt  many  of  these  immunities  may  now  appear,  to  a 
common  obser\'er,  of  much  less  consequence  than  diey  really 
were  when  granted  ;  but  this,  properly  considered,  will  shew, 
not  that  the  acquisitions  under  John  were  small,  but  that 
those  under  Charles  were  greater.  And  from  hence  also 
arises  another  inference ;  that  the  liberties  of  Englishmen  are 
not  (as  some  arbitrary  writers  would  represent  diem)  mere 
infringements  of  the  king's  prerogative,  extorted  from  our 
princes  by  taking  advantage  of  their  weakness ;  but  a  restor- 
ation of  that  ancient  constitution,  of  which  our  ancestors  had 
been  defrauded  by  the  art  and  finesse  of  the  Norman  lawyers, 
rather  than  deprived  by  the  force  of  the  Norman  arms. 

Having  given  this  short  history  of  their  rise  and  progress,  [  53  ] 
we  will  next  consider  the  nature,  doctrine,  and  principal  laws 
of  feuds;  w^herein  we  shall  evidently  trace  tlie  groundwork  of 
many  parts  of  our  public  polity,  and  also  the  original  of  such 
of  our  own  tenures  as  were  either  abolished  in  the  last 
century,  or  still  remain  in  force. 

The  grand  and  fundamental  maxim  of  all  feodal  tenure  is 
this :  til  at  all  lands  were  originally  granted  out  by  the  sove- 
reign, and  are  therefore  holden,  either  mediately  or  immediately, 
of  the  crown.  The  grantor  was  called  the  proprietor,  or 
lord :  being  he  who  retained  the  dominion  or  ultimate  pro- 
perty of  the  feud  or  fee  :  and  the  grantee,  who  had  only  the 
use  and  possession,  according  to  the  terms  of  the  grants  was 
styled  the  feudatory  or  vasal  (i),  which  was  only  another  name 

"  BMm.IIL 

(4)  A  satislactory  derivation  of  this  word  has  long  been  warttirtg^  which 
is  entirely  omitted  m  Spehnfio's  Glossary*  Meyer  suggests  one,  which  is 
at  least  plausible.    The  word  *'  ge*ell,"  he  aays,  in  Dutch  and  Germfta 
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for  the  tenant  or  holder  of  the  lands  ;  though^  on  account  of 
tlie  prejudices  which  we  liave  justly  conceived  against  llie 
doctrines  that  were  afterwards  grafted  on  this  system,  we  now 
use  the  word  t>asal  opprobriously,  as  synonymous  to  slave  or 
bondman.  The  manner  of  the  grant  was  by  words  of  gra- 
tnitous  and  pure  donations  dedlet  concessi ;  which  are  still  the 
operative  words  in  onr  modern  infeodations  or  deeds  of 
feoffment.  This  was  perfecled  bj'  the  ceremony  of  corporal 
investiture,  or  open  and  notorious  dehvery  of  possession  in 
the  presence  of  the  other  vasals  ;  which  perpetuated  among 
them  the  aera  of  the  new  acquisition,  at  a  time  when  the  nrt 
of  writing  was  very  little  known:  and,  therefore,  the  evidence 
of  property  was  reposed  io  the  memory  of  the  neighbourhood; 
who,  in  case  of  a  disputed  title,  were  afterwards  called  upon 
to  decide  the  difference,  not  only  according  in  external  proofs, 
adduced  by  tlie  parties  litigant,  but  also  by  the  internal  testi- 
mony of  their  own  private  kntiwledge. 


Besides  an  oath  offeaUi/y  or  profession  of  faith  to  the  lord, 

whicli  was  the  parent  of  our  oath  of  allegiance  (5),   the  vasal 

or  tenant  upon  investiture  did  usually  komerge  to   his  lord ; 

openly  and  hum  lily  kneeling,  being  ungirt,  uncovered,   and 

[  54  ]    holding  up  his  hands  both  together  between  those  of  the  lord, 

signifies  "  companion*"  Tatiiu$,  wc  know,  has  described  the  first  rutlc 
ap[iearances  of  the  relntion  of  lord  and  vasal  under  the  notion  of  com- 
panionship;  hut  his  termsi  comite*  and  comiiatu*,  were  necessarily  aban- 
doned for  this  purpoiie,  when  they  became  applied,  which  was  very  early, 
to  dt^ignate  public  officers  anil  public  chiirgeSj  the  governors  of  districts, 
and  the  districts  thcni»clvi^.  Bat  it  is  obvious  tlnit  these  must  have  lieen 
secondary  meanings^  that  before  comet  signified  n  count,  or  comilatnt  a 
county,  they  must  have  signified  companion  mul  conipanionhood ;  and  we 
know  that  the  first  counts  were  what  we  should  now  call  vnsuh  of  the 
monarch*  When,  however,  the  secondary  meaning  superseded  the  first,  it 
ieems  not  improbabte  that  the  original  term  might  be  latinized  into 
guatnUut^  or  vntttUm.  Kiftrit^  Otigine,  ei  Progret  da  ImtiiHtioni  Judki^ 
mrcf,  voUu  p*  144* 

h  is  (huigerous  for  a  person  whose  knowledge  U  so  superficijil  as  mine 
to  fj>c€ulatc  in  efyinologX',  an<l  this  is  not  the  place  to  speculitfe  at  length 
on  snch  points;  but  i  seem  to  *ce  a  general  relation,  confirming 
Meyer's  theory,  between  jifrir^,  and  **  gkrtinti^'*  family;  ganWtri,  a  domestic 
M^rvant ;  gumtatdut^  gagtatdui,  guaitMo^  steward,  or  oiajor  domo  j  jfii#- 
taldtut^  wbuw?  office  Sjudman  likens  to  that  of  our  sheriff*,  or  picr-eoi»#f, 
n/gwuii,  ind  other  words  of  the  same  family* 

(5)  See  Voir  p.36«. 
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who  sate  before  him ;  and  there  professing  that  "  he  did  lie* 
**  come  his  martj  from  that  day  forth,  of  life  and  limb  and 
**  earthly  honour  ;"  and  then  hu  received  a  kiss  from  Iiis  lord*. 
Which  ceremony  was  denominated  homagium^  or  manhood^  by 
the  feudiHts,  from  the  stated  form  of  words,  deveniovesterhomo^^ 

When  the  tenant  had  thus  professed  liimself  to  be  the 
man  of  hts  superior  or  lortl,  the  next  consideration  was  con- 
cerning the  sefviccy  which,  as  such,  he  was  bound  to  render, 
in  recompense  for  the  land  that  he  held.  This,  in  pure, 
proper,  and  original  feuds,  was  only  twofold  ;  to  follow,  or 
do  sttit  to,  the  lord  in  his  courts  in  time  of  peace;  and  in  his 
armies,  or  warlike  retinue,  when  necessity  called  him  to  the 
field.  ITie  lord  was,  in  early  times,  the  legislator  and  judge 
over  all  hii^  feudatories  :  and,  therefore,  the  vasuls  of  die  in- 
ferior lords  were  bound  by  their  fealty  to  attend  their  do* 
mestic  courts  baron  %  (which  were  instituted  in  every  manor 
or  barony,  for  doing  speedy  and  effectual  justice  to  all  the 
tenants,)  in  orcJer  as  well  to  answer  such  complaints  as  might 
be  alleged  against  themselves,  as  to  form  a  jury  or  homage 
for  the  trial  of  iheir  fellow-tenants  :  and  upon  this  account, 
in  all  the  feodal  institutions  both  here  and  on  the  continent, 
they  are  distinguished  by  the  appellation  of  the  peers  of  the 
court;  pmrs  mrtisy  or  pares  curiae.  In  like  manner  the  ba- 
rons themselves,  or  lords  of  inferior  districts,  were  denomi- 
nated peers  of  the  king's  court,  and  were  bound  to  attend 
him  upon  summons,  to  hear  causes  of  greater  consequence 
in  the  king's  presence,  and  under  the  direction  of  his  grand 
justiciary ;  till  in  many  countries  the  power  of  that  officer 
was  broken  and  distributed  into  other  courts  of  judicature, 
the  peers  of  the  king's  court  still  reserving  to  tliemselves  (in 
almost  every  teodal  government)  the  right  of  appeal  from  [  55  ] 
those  stibordinate  courts   in   the  last  resort.      The  military 

^  Litt.  §  8J5.  to  remark,  in  confirmation  of  thjB  ob- 

'  It  WM  an  obserration  of  Dr.  Ar-     scrvation,  that  in    one   of  our   antient 

butlanot,  th«C   traditian  wtm   no  where    juvenile   pasdtn*?a   ftJie  king   I  am  or 


«o    putc    and    Incorrupt    as  basiiinda  of  JuHus  Pollui,  Otiomaflk, 

smonf  children,    whose     games    and  ^.  9.  c. 7.)  the  ccremonit's  and  language 

plays    are    delivered    down    invariably  of  feodal   htmiage  are   preserved  with 

ttum  one  generation  to  another.     ^  War-  great  exaictoesa. 

bimon's  notet  on  Pope,  ▼(.  1S4<   B^}  t  Feudal.  ^.  i.  $$> 
It  will  Dotj  I  bop«,  be  thpught  puerile 
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branch  of  service  consisted  m  atleiuling  the  lord  to  the  wars, 
if  called  upon,  with  sueh  a  retinue,  and  for  such  a  number  of 
days,  as  were  stipulated  at  the  first  donation,  in  proportion  to 
the  quantity  of  the  land. 

At  the  first  introduction  of  feuds,  as  they  were  gratuitous, 
•  so  also  they  were  precarious,  and  held  at  the  will  of  the  lord\ 
who  was  then  tlie  sole  judge  whether  his  vasal  performed  his 
services  faitlifully.  Then  tliey  became  certain  for  one  or 
more  i/ears.  Among  the  antient  Germans  they  coutumed 
only  troni  year  to  year :  an  annual  distribution  of  lands  being 
made  by  their  leaders  in  their  general  councils  or  assemblies*. 
Tliis  was  professedly  done,  lest  tlieir  thoughts  sliould  be 
diverted  frouj  war  to  agriculture ;  lest  the  strong  should  en- 
croach upon  the  possessions  of  the  w^eak;  and  lest  luxury  and 
avarice  should  be  encouraged  by  the  erection  of  permanent 
houses,  and  loo  curious  an  attention  to  convenience  and  the 
elegant  superfluities  of  life.  But,  wlien  the  general  migration 
was  pretty  well  over,  and  a  peaceable  possession  of  the  new- 
acquired  settlements  had  introduced  new  customs  and  man- 
ners; when  the  fertility  of  the  soil  had  encouraged  the  study 
of  husbandry,  and  an  affection  for  the  spots  they  had  culti- 
vated began  naturally  to  arise  in  the  tillers;  a  more  permanent 
degree  of  property  was  introduced,  and  feuds  began  now  to 
be  granted  fiir  the  life  of  tlie  feudatory  ^  But  still  feuds 
were  not  yet  hereditary ;  though  frequently  granted,  by  the 
favour  of  the  lord,  to  the  children  of  the  former  possessor: 
till  in  process  of  lime  it  became  unusual,  and  wa.s»  therefore, 
thought  hard,  to  reject  the  heir,  if  he  were  capable  to  perform 
the  services^;  and  therefore  infants,  women,  and  professed 
t  5B  ]  monks,  who  were  inca|)able  of  bearing  arms,  were  also  in- 
capable of  succeeding  to  a  genuine  feud.  But  the  heir,  when 
admitted  to  the  feud  which  his  ancestor  possessed,  used  gene- 
rally to  pay  a  fine  or  acknowledgment  to  the  lord,  in  horses. 


b  FcwL  L 1.  <.  1. 

*  Thus  Tacitui :  {de  mar.  Gwrm*  c. 
16*  J  '*  ngn  ttb  unwenU  pttr  tdce^  accu- 
**  p^ntWf  arpaptrannM  mutant/'  And 
Cmmr  yrt  niorv  fully :  (tU  beU.  Cati. 
.  <J.  c.  29*)  »•  Ar^u^  ^uiatfuam  ogri  mo- 
"  rfi/m  cerium  ant  JintM  habet  ptayritft , 
**  fed  mtfgistratui   nc  ftrinCffvit   't  ^^*- 


**  HM  mngulMi  genii^u*  cogmatmtibtufue 
"  hominum  f wi  una  €9krmi,  fmantum 

"  *•/  ^i»  locv  visum  eM,  opi  attri- 
**  huunt^  nique  anno  p9$i  aho  traruww 
**  cufttra//' 

*  Frud,h  U  t.U 

*  Wright,  14, 
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arms,  money,  and  the  like,  tor  such  renewal  of  the  feud  : 
vrhich  was  called  a  relief,  because  it  raised  up  iind  re-established 
the  inheritance,  or  in  the  words  of  the  feodal  writers,  "  in- 
"  cettam  ei  caducam  /terediiafe?n  releimbaL'*  This  relief  was 
afterwards,  when  fcuds  became  absolutely  hereditary,  con- 
tinued an  the  death  of  the  tenant,  though  the  original  found- 
ation of  it  had  ceased. 


For  in  process  of  time  feuds  became  by  degrees  to  be  uni- 
versally extended  beyond  the  life  of  the  first  vasal,  to  his  sofis^ 
or  perhaps  to  such  one  of  them  as  the  lord  should  name ; 
and  in  this  case  the  form  of  the  donation  was  strictly  observed : 
for  if  a  feud  was  given  to  a  man  and  his  sons^  all  his  sons 
ucceeded  him  in  ecjiial  portions :  and,  as  they  died  off,  their 
bares  reverted  to  tlie  lord,  and  did  not  descend  to  tJieir 
children,  or  even  to  the  surviving  brothers,  as  not  bping 
specified  in  the  donation "",  But  when  such  a  feud  was 
given  to  a  man  and  his  /ieirsj  in  general  terms,  then  a  more 
extended  rule  of  succession  took  place;  and  when  the  feudatory 
died,  his  male  descendants  /;/  infimtum  were  adniitteil  to  the 
succession.  When  any  such  descendant,  who  thus  had  suc- 
ceeded, dietl,  his  male  descendants  were  also  admitted  in  the 
first  place  ;  and,  in  defect  of  ihem,  such  of  l>is  male  collateral 
kindre<l  as  were  of  the  blood  or  lineage  of  the  first  feudatory, 
but  no  others.  For  this  was  an  unalterable  maxim  in  feodal 
succession,  that  **  none  was  capable  of  inheriting  a  feud,  but 
**  such  as  was  of  the  blood  of,  that  is,  lineally  descended 
"  fromy  the  drsi  feudatory  "J*  And  tlie  descent,  being  thus 
confined  to  males,  originally  extended  to  all  the  males  alike  ; 
all  the  sons,  without  any  distinction  of  primogeniture,  suc- 
ceeding to  equal  portions  of  the  father's  feud.  But  this  being 
found  upon  many  accounts  inconvenient,  (particularly  by  di- 
viding the  services,  and  thereby  weakening  the  strength  of 
the  feodal  union,)  and  Jionomry  feuds  (or  titles  of  nobility)  [  57  ] 
being  now  introduced,  which  were  not  of  a  divisible  nature, 
but  could  only  be  inherited  by  the  eldest  son  ° ;  in  imitation 
of  these,  militari/  feuds  (or  those  we  are  now  describing) 
began  also  in  most  countries  to  descend,  acccording  to  the 
same  rule  of  primogeniture,  to  the  eldest  son,  in  exclusion  of 
all  the  rest  ^ 


Wright,  17. 


Thx4,  ]83. 


Feud.%  1.55,         p  Wrigfct,  32. 
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Other  qualities  of  feuds  were,   that   the  feudatory  could 

not  aliene  or  tlispose  of  Jiis  feud ;  neither  could  he  exchange, 
nor  yet  mortgage,  nor  even  devise  it  by  will,  without  the 
csonseut  of  the  lord  ^*  For  the  reason  of  conferring  the  feud 
being  the  personal  abilities  of  the  feudatory  to  serve  in  war> 
it  was  nut  fit  he  should  be  at  liberty  to  transfer  this  gift,  either 
from  himsell,  or  from  his  posterity,  who  were  presumed  to  in- 
herit his  valour,  to  others  who  might  prove  less  able.  (6)  And, 
as  the  feodal  obligation  was  looked  upon  as  reciprocalj  the 
feudatory  being  entitled  to  the  Iord*s  protection,  in  return  for 
his  own  fealty  and  service  ;  therefore,  the  lord  could  no  more 
transfer  his  seignory  or  protection  without  consent  of  hi* 
vasal,  than  the  vasal  could  his  feud  without  consent  of  his 
lord':  it  being  equally  unreasonable,  that  the  lord  should 
extend  his  protection  to  a  person  to  whom  he  had  exceptions, 
and  that  the  vasal  should  owe  subjection  to  a  superior  not  of 
his  own  choosing. 

TiiESE  were  the  principal,  and  very  simple,  qualities  of 
the  genuine  or  original  feuds  j  which  were  all  of  a  military 
nature,  and  in  the  hands  of  military  persons:  though  the 
feudatories,  being  under  frequent  incapacities  of  cultivating 
and  manuring  their  own  land^^,  soon  found  it  necessary  to 
commit  part  of  tliem  to  inferior  tenants ;  obliging  them  to 
such  returns  in  service,  corn,  cattle,  or  money,  as  might 
enable  the  chief  feudatories  to  attend  their  military  duties 
without  distraction:  which  returns,  or  red ituSf  were  the  ori* 
ginai  of  renLsj  and  bv  these  means  the  feothd  polity  was 
greatly  extended ;  these  inferior  feudatories  (wlio  held  what 
are  called  in  the  Scots  law  *'  rere-fiefs**)  being  under  similar 
I  SB  2  obligntions  of  fealty,  to  do  suit  of  court,  to  answer  the  stipu- 
lated renders  or  rent-service,  and  to  promote  the  welfare  of 
their  immediate  superiors  or  lords  *,  But  this  at  the  same  time 
demolished  the  antient  simplicity  of   feuds:   and  an   inroad 

"i  Wright,  29.  '  Ihid,  30.  '  IbiiL  30. 

(6)  When  a  feut!  had  ilefccndcd  on  nny  one,  the  restraint  on  alteantion 
wcnl  11  sU'p  Turtbcr*  and  hv  v>ns  not  idlowed  tt*  ulietj  ^^itliout  the  Lontent 
of  ihc  neitt  collarcrnl  heir ;  for  though  the  law  truitod  an  ancestor  with 
the  interest  of  hu  o«vn  iiumetiiate  de»eendiMU«,  yet  it  would  not  allow  hw 
to  prejLtdke  the  di^tinci,  though  remote,  interest  in  the  doaatioa  whic^ 
the  next  oollateml  heir  had.    Wrighi  cm  TeDVirci»  197. 


being  once  made  upon  their  constitutioiij  it  subjected  them 
in  a  course  of  time,  to  great  varieties  ami  innovations.  Feud^ 
began  to  be  bought  and  sold,  and  deviations  were  mnde  from 
the  old  iundamental  rules  of  tenure  and  succession ;  which 
were  held  no  longer  sacred,  when  the  feuds  themselves  no 
longer  continued  to  be  purely  military.  Hence  these  tenures 
b^an  now  to  be  divitied  into  Jeoda  propria  et  impropina^ 
proper  and  improper  feuds ;  under  the  former  of  whicli  di- 
visions were  comprehentied  sach,  and  such  only,  of  which  we 
have  before  spoken;  and  under  that  of  improper  or  derivative 
feuds  were  comprized  alt  such  as  do  not  fall  widiin  the  otlier 
description ;  such,  for  instance,  as  were  originally  bartered 
and  sold  to  the  feudatory  for  a  price ;  such  as  were  held  upon 
base  or  less  honourable  services,  or  upon  a  rent,  in  lieu  of 
military  service;  such  as  were  in  themselves  alienable,  with- 
out mutual  licence;  and  such  as  might  descend  indifferently 
either  to  males  or  females.  But^  whei'e  a  diiierence  was  not 
expressed  in  the  creation,  such  new  created  feuds  did  in  all 
respects  follow  the  nature  of  an  original,  genuine,  and  proper 
feud ». 

But  as  soon  as  the  feodal  system  came  to  be  considered  in 
the  light  of  a  civil  establishment,  rather  than  as  a  military 
plan,  the  ingenuity  of  the  same  ages,  which  perplexed  all 
theology  with  the  subtilty  of  scholastic  disquisitions,  and  be- 
wildered phUosophy  in  the  mazes  of  metaphysical  jargon, 
began  also  to  exert  its  influence  on  thi&  copious  and  fruitful 
subject:  in  pursuance  of  which,  the  most  refined  and  oppres- 
sive consequences  were  drawn  from  what  originally  was  a  plan 
of  simplicity  and  liberty,  equally  beneficial  to  both  lord  and 
tenant,  and  prudently  calculated  for  their  mutual  protection 
and  defence.  From  this  one  foundation,  in  different  countries  of 
Europe^  very  different  superstructures  have  been  raised :  what 
effect  it  has  produced  on  the  landed  property  of  England  will 
appear  in  the  following  chapters.  (7) 

•  Fftid,  2.  f.  7. 


(7)  Upon  the  &uhject  of  the  feudal  system^  its  ns€  tini!  decline,  its  sipirit, 
»nd  the  com(>ftn\tive  evils  and  beaefitsi  of  which  it  was  the  cause,  I  cannot 
do  b>ettcr  than  refer  the  reader  to  Mr,  Hoi  lira's  maateriy  disquisition. 


CHAPTER    THE  FIFTH* 


OF    THE    ANTIENT    ENGLISH    TENURES. 


TN  this  chapter  we  shall  take  a  short  view  of  the  antient 
tenures  of  our  English  estates,  or  the  manner  in  which 
lands,  tenements,  and  hereditaments,  might  have  been  holden, 
as  the  same  stoo<l  in  force,  till  the  middle  of  ihe  last  century. 
In  whidi  we  shall  easily  perceive,  that  all  the  particularities, 
all  the  seeming  and  real  hardships,  that  attended  those 
tenures^  were  to  be  accounted  for  upon  ieodal  principles 
and  no  other ;  being  fruits  of,  and  deduced  fromi  the  feodal 
policy. 

Almost  all  the  real  property  of  this  kingdom  is,  by  the 
policy  of  our  laws,  supposed  to  be  granted  by,  dependent 
upon,  and  holden  ofi  some  superior  lord,  by  and  in  con- 
sideration of  certain  services  to  be  rendered  to  the  lord  by 
the  tenant  or  |K)ssessor  of  this  property*  The  thing  holden 
is  thereibre  stikd  a  fetiemefity  the  possessors  thereof  UfmiiiSy 
and  the  manner  of  their  possession  a  tenure.  Thus  all  the 
land  in  the  kingdom  is  supposed  to  be  holden,  mediately  or 
immediately,  of  the  king,  who  is  stiled  the  lord  paramoimt^  or 
alxive  all.  Such  tenants  as  held  under  the  king  immediately, 
when  they  granted  out  portions  of  their  lands  to  inferior 
persons,  became  also  lortls  with  respect  to  those  inferior 
persons,  as  they  were  still  tenants  with  respect  to  the  king; 
and,  thus  partaking  of  a  middle  nature,  were  called  mesne^  or 
middle,  lonlb.  ^  that  if  the  kiug  granted  a  manor  to  A, 
and  he  granted  a  portion  of  the  land  to  B,  now  B  was  said 
f  60  ]  ^^  ^^1^'  of  A,  and  A  of  the  king;  or  in  other  words,  B  held 
his  lands   immediately  of    A,  but   mediately   of  tbe   king. 


I 
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The  king  therefore  wns  stiled  lord  paramount ;  A,  was  botU 
tenant  and  lord,  or  was  a  mesne  lord :  and  B.  was  called 
tenant  paravail^  or  the  lowest  tenant ;  being  he  wlio  was 
supposed  to  make  avail,  or  profit  of  the  land  **  In  this  man- 
ner are  all  the  lands  of  the  kingdooi  hoklen,  which  are  in  Uie 
hands  of  subjects :  for,  according  to  Sir  Edward  Coke  \ 
in  the  law  of  England,  we  have  not  properly  allodium ;  which, 
we  have  seen  %  is  the  name  by  which  the  feudists  abroad 
distinguish  such  estates  of  the  subject,  as  are  not  h olden  of 
any  superior.  So  that  at  the  first  glance  we  may  observe, 
that  our  lands  are  either  plainly  feuds,  or  partake  very 
strongly  of  the  feodal  nature. 

All  tenures  being  thus  derived,  or  supposed  to  be  derived, 
from  the  king,  those  that  held  immefOately  under  him,  in 
right  of  his  crown  and  dignity,  were  called  his  tenants  in 
capitCy  or  in  chief  j  which  was  the  most  honourable  si>ecies 
of  tenure,  but  at  the  same  time  subjected  the  tenants  to 
greater  and  more  burthensome  services,  than  inferior  tenures 
did  ^.  This  distinction  ran  through  all  the  different  sorts  of 
tenure^  of  which  I  now  proceed  to  give  an  account. 

L  There  seem  to  have  subsisted  among  our  ancestors 
four  principal  species  of  lay  tenures,  to  which  all  others  mfty 
be  reduced :  the  grand  criteria  of  which  were  the  natures  of 
the  several  services  or  renders,  that  were  due  to  tlie  lords 
from  their  tenants.  The  services,  in  respect  of  their  quality, 
were  either  Jree  or  base  services ;  in  respect  of  their  quantity 
and  die  time  of  exacting  them,  were  either  certain  or  unccr- 
taifu  Free  services  were  such  as  were  not  unbecominir  the 
character  of  a  soldier  or  a  freeman  to  perform ;  as  to  serve 
under  his  lord  in  the  wars,  to  pay  a  sum  of  money,  and  the 
like*  Bctse  services  were  such  as  were  fit  only  for  peasants 
or  persons  of  a  servile  rank ;  as  to  plough  the  lord's  land,  to 
make  his  hedges,  to  carry  out  his  dung,  or  odier  mean  em- 
ployments.    The  certain  services,  whether  free  or  base^  were 


*  3  IbsL  295. 
*»  Co.Litt.l. 

*  page  47. 
**   In  the  Germanic  constitution,  the 

«lecton,  th»  biihops,  the  secular  princei , 
VOL,  n. 


ihc  imperial  cities,  tj-c.  iidiich  bold  di- 
rectly frorai  the  emperor,  are  called  the 
imitiediate  states  of  the  empire ;  all  olher 
landholders  being  denominated  mediait 
ones.  Mod.  \Jn.  Hist.xliii.  SI* 
J 
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such  as  were  stinted  in  quantity,  ant!  coukl  not  be  exceeded 
on  any  pretence  ;  as,  to  pay  a  stated  annual  rent,  or  to  plougli 
such  a  field  for  three  days,  Tlie  uncertain  depended  upon 
unknown  contingencies;  as,  to  do  militaiy  service  in  person, 
or  pay  an  assessment  in  lieu  of  it,  when  called  upon ;  or  to 
wind  a  Iiorn  whenever  the  Scots  invaded  the  realm  j  which 
are  free  services :  or  to  do  whatever  the  lord  should  com- 
mand ;  which  is  a  base  or  viUein  service. 

From  the  various  combinations  of  these  services  have 
arisen  the  four  kinds  of  ky  tenure  which  subsisted  in  Eng- 
land till  the  middle  of  last  century  :  and  three  of  which  sub- 
sist to  tliis  day.  Of  these  Bracton  (who  wrote  under  Henry 
the  third)  seems  to  give  the  clearest  and  most  compendious 
account,  of  any  author  anttent  or  modern*;  of  which  the 
following  is  the  outline  or  abstract^.  "  Tenementis  are  of 
**  two  kinds,  Jrank-lenanent  and  villenage.  And,  of  tVank- 
**  tenements,  some  are  held  freely  in  consideration  of  homage 
**  and  hiighhservice  ;  others  in  free  socage  with  tlie  service 
"  of  fealty  only."  And  again  **,  "  of  villenages  some  are 
**  pure,  and  otliers  privileged.  He  that  holds  in pme  viUe- 
**  fiage  shall  do  whatever  is  commanded  him,  and  always  be 
"  bound  to  an  uncertain  service,  7'he  other  kind  of  vil* 
**  lenage  is  called  inUehi-socage ;  and  these  villein  socmen  do 
**  villein  services,  but  such  as  are  certain  and  determined.*' 
Of  which  the  sense  seems  to  be  as  follows :  first,  where  llic 
service  vrasjree  but  uncertain^  as  niihtary  service  with  ho- 
mngt;,  that  tenure  was  called  the  tenure  in  chivalry,  per  ser^ 
[  62  ]  vitium  miUtarcy  or  by  knight-service.  Secondly,  wliere  the 
service  was  not  only  free  but  also  certain^  as  by  fealty  only,  by 
rent  and  fealty,  ^r*  that  tenure  was  called  libnian  socagitim, 
or  free  socage.  These  were  the  only  y)re  lujldings  or  tene- 
ments; the  others  were  villefums  or  servUe,  as  thirdly,  where 
the  service  was  base  m  its  nature,  and  uncaiain  as  to  time 


*  LA.  £r.  1.  t,  98*  itritiiegiatvtn*     Qitf  tenet  in  imro  fiSff- 
'  Tmememiorum  Mtd  Sherump  olUui  nagio   fackt    pacguM  ei    jmire^tuii 

Itmih  flferorwn  aiiud  Ir-  /u^rit,  tt  *cmfttr  imMmr  otf  mctrta. 

nttmt  Uhgte  pn  komagio  et  Krvjff^  hhK-  Aiiud  genu^  vU/eTtagii  dUitur  mttanum 

iarig  atittd  in  Uktro  tocagio  cum  JidfU'  «9ca^ms  el  hujutmodi  viiiani  sitcmnnni 

iatt  tamtum*  {  L  — tiiUana  fuciunt  tervitia^  tei  certHf  H 

*  PUImmgikamm  Mtd  jmrumt  oliud  daermiMtaf  i  5. 
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and  qaantity,  the  teouie  was  }mmm  viU^mgium^  absolute  or 
pure  viUenage.  Lastly,  where  the  service  was  base  in  its 
nature,  hut  reduced  to  a  certainty^  this  was  still  villenage,  but 
distinguished  from  the  other  by  the  name  of  privileged  ville- 
nage, %yiUenagiuni  jirivilegkUuJU  ;  or  it  might  be  still  cdlecl 
s€>cage  (from  the  certainty  of  its  services),  but  degraded  by 
their  baseness  into  the  inferior  title  of  viiianum  socagiuMf  viU 
lein-socage.  (1) 

I,  The  first,  most  universal,  and  esteeme<l  the  most  ho- 
miurable  species  of  tenure,  was  that  by  knight-service,  called 
in  Latin  serviiiam  militarc ;  and  in  Law  French,  ckivaby^  or 
'  service  de  chivaler^  answering  to  the  firftthauba-t  of  the  Nor- 
mans \  which  name  is  expressly  given  it  by  the  Mirrour  ^  (2) 
This  differed  in  very  few  points,  as  we  shall  presently  see, 
from  a  pure  and  proper  feud,  being  entirely  mrlitarj^  and  the 
genuine  effect  of  the  feodal  establishment  in  England,  To 
make  a  tenure  by  knight  service,  a  determinate  quantity  of 
land  was  necessary,  which  was  called  a  knight's  (kefjlodum 
militare ;  the  measure  of  which  in  S  Edw,  L  was  estimated 


(i)  The  ptuaag^  on  lillcnage  in  Bracton  is  not  accurately  dted,  but  so 
&r  as  regards  pure  villenage  the  sense  is  fidrly  enough  given :  as  to  the 
other  branch  the  pmaage  stands  thut  in  the  original :  Est  etiam  aihid  genu* 
Tillenagu  quod  tenetur  de  domino  Rcge  a  conqticstu]  Angliae,  qttod  dieUur 
Sooagitm  rfiHanmn,  et  qu&d  eU  villenagium^  ted  iumeii  priviUgiatunu 
liaicni  Umque  tcnentcs  dc  dominkis  Domiiii  Regis  taie  privile^um^  quod  d 
^ebd  amoveri  non  dehi-nty  quamd'm  peiinl  el  poami  Jucere  drhitum  ier* 
wUhtm^  et  hujiumodi  vUlam  tohnanm  propria  i^cwUur  glebts  atcriptkiu 
FWana  anteni  fadtml  tennt'm^  sed  crria  et  determinala.  All  pilicin  tocmerig 
therefore,  wete  originally  tenants  in  antieot  demesne.    See  post,  p.  98, 

(2)  Sir  M»  Wright  cites  from  Loyscau  Trait^  des  Seigtienries,  isa,  157, 
the  following  rutiunal  explanation  of  the  fief  d*haul)ert :  Let  Seignenrs  des 
Saronniet  aeunU  mppeilez  Haul*  Barons,  ou  hauU  Beri^  car  i/  eft  inefi  cer- 
tain que  Ber  et  Baron  est  mestne  choic.  Et  Maui  Ber  et  Maui  Baron  toni 
confimdm  cvmme  tynonimet  et  de  /i  $ant  dmUe  (mghuureinent  a  vttre  dtt  le 
fief  dt  Hautbert.  Mais  pour  ce  que  /e  Huui  Ber  ou  Seigneur  de  fief  de  HauU 
ifert  etloU  tenu  tervir  le  Roy  en  guerre  arec  arme*  pieintf  et  consequemmetit 
atec  Panne  da  eorpt,  qui  etfoif  hrg  la  cottc  de  MaUiet,  de  Id  est  venu  que 
eeMi  arnte  a  eat4  appeUez  Hauber,  uu  Hattbergeon,  doni  ^  tuccettion  de  tetnpt 
'  CMt  advenu  que  ie  fiefde  Hauber  a  estrpru  pour  toute  etp^ee  de  fief  dont  le 
4t^eur  ett  tenu  termr  le  Uotf  avec  le  Hauberk  ou  Haubergeon,  Wright,  141. 
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at  twelve  ploughlandsS  and  its  value  (though  it  varied  mth 
the  times  ^)  in  the  reigiis  of  Edward  L  and  Etiward  IL™  was 
stated  at  20/.  /jp?'  anntitn,  (3)  And  he  who  held  tliis  pro- 
portion of  land  (or  a  whole  fee)  by  knight-service,  was  bound 
to  attenti  Ins  lord  to  the  wai's  for  forty  days  in  every  year,  if 
called  upon  ^  ;  wliich  attendance  was  liis  rediitis  or  return, 
his  rent  or  service  for  the  land  lie  claimed  to  hoUL  If  he 
held  only  half  a  knight's  fee,  he  was  only  bound  to  attend 
twenty  days,  and  so  in  proportion  °,  And  diere  is  reason  to 
apprehend,  that  this  service  was  the  whole  that  our  ancestors 
meant  to  subject  themselves  to ;  the  other  fruits  and  conse- 
quences of  this  tenure  being  fraudulently  superinduced,  as 
the  regular  (though  unforeseen)  appendages  of  the  feodal 
system. 


This  tenure  of  knight-service  had  all  the  marjts  of  a  strict 
and  regular  feud ,  it  was  granted  by  words  of  pure  donation, 
dedi  et  concessit;  was  transferred  by  investiture  or  delivering 
corporal  possession  of  the  land,  usually  called  livery  of  seisin  ; 
and  was  perfected  by  homage  and  fealty*     It  also  drew  after 


■  2  Inst. 59^. 

•^  Stat.   Westiii.  1.    c.  3G,     Stat   Ue 
fnUit.  1  Edw.It.     Co, Li tt.  69. 

'  See  writs  fat  thii  purpose  in  Me^ 


nutrand,  ScaccH*  3«.   prefixed  tu  M«j- 
Qard's  year  book,  Edw,  IL 

o  Litt,  §  95, 

P  Co.  Litt.  9. 


(3)  Upon  the  qiiectbni  of  the  extent  and  value  of  a  knight'i  fee  there 
Bfc  DiFiny  opinions,  mid  it  seems  hardly  possible  in  the  present  duy  to  ar- 
rive at  any  tertikinty.  With  regard  to  the  value,  it  viirictl  undoubtedly; 
but  it  can  hardly  he  said  to  have  viiricd  **  with  the  timeii,"  if  the  writs,  as 
cited  by  lord  Coke,  2  Inst,  59G,  can  be  depended  upon,  Tlie  fluctuation 
in  them  is  so  uncertain  and  extraordinary,  that  it  cannot  be  accounted  for 
by  any  change  in  the  limes.  With  regard  to  the  extent  we  can  have  no 
hesitation  in  assenting  to  the  doctrine,  that  it  varied  with  the  goodness  of 
the  land ;  at  the  sanie  time  the  measure  might  be  the  sanie^  as  twelve 
plougb-laiids  of  rich  soil  would  contain  a  less  space  than  the  sanie  number 
ia  A  lighter  and  leu  productive  soiK  Tht^rc  might,  therefore,  be  always  the 
MUne  number  of  plough-lands,  though  the  number  of  acres  niif^ht  vary;  nor 
b  it  at  all  inconsistent  with  this,  thai  there  might  be  appendant  to  the 
plough  land,  wood,  meadow,  and  pasture;  for  the  arable  land  was  the  prin* 
cipal  thing  coniidered  in  all  ancient  agriculture ;  wood,  meadow,  and  pas* 
tare,  were  appcnduges,  fumiihing  the  estovers  and  botes  of  the  tenant  of 
the  Brahte  (and.  > 


b 
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it  these  seven  fruits  and  consequences,  as  inseparably  incident 
to  the  tenure  in  cliivalry;  viz.  aids,  relief,  primer  seisin, 
wardship,  marriage,  fines  for  alienation,  and  escheat:  all 
which  I  shall  endeavour  to  explain,  and  shew  to  be  of  feodal 
original. 

1.  Aids  were  originally  mere  benevolences  grnnted  by  the 
tenant  to  his  lord,  in  times  of  difficulty  and  distress  "^  (4) ;  but 
in  process  of  time  they  grew  to  be  considered  as  a  matter  of 
right,  and  not  of  discretion.  Tliese  aids  were  principally 
three ;  first,  to  ransom  the  lord's  perstm,  if  taken  prisoner ;  a 
necessary  consequence  of  tlie  feodal  attachment  and  fidelity  : 
insomuch  that  tlie  neglect  of  doing  it,  whenever  it  was  in  the 
vasaVs  power,  was  by  the  strict  rigour  of  the  feodal  law  an 
absolute  forfeiture  of  his  estiite^  Secondly,  to  make  the  lord's 
eldest  son  [and  heir  apparent]  a  knight  j  a  matter  that  was 
formerly  attended  with  great  ceremony,  pomp,  and  expence. 
This  aid  could  not  be  demanded  till  the  heir  was  fifteen  years 
old,  or  capable  of  bearing  arms  * :  the  intention  of  it  being  to 
breed  up  tlie  eldest  son  and  heir  apparent  of  the  seigniory,  to 
deeds  of  arms  and  chivalry,  for  the  better  defence  of  the 
nation.  Tliirdly,  to  marry  the  lord's  eldest  daughter,  by 
giving  her  a  suitable  portion  :  for  daughters'  portions  w^ere  in 
those  days  extremely  slender,  few  lords  being  able  to  save 
muc\i  out  of  their  income  for  this  purpose ;  nor  could  they  [  64  ] 
acquire  money  by  other  means,  being  wholly  conversant  in 
matters  of  arms ;  nor,  by  the  nature  of  their  tenure,  could  they 
charge  their  lands  with  this  or  any  other  incumbrances.  (3) 

^  AyaiUafium  (k  gratia^  et  nan  tie         '   FeucL  i.2.  1.24. 
JiifVf  ^ cum  dependeant  ex  gratia  teticn*         *  3  Inst.  233. 
Hum,  ei  fwn  ad  V€Uuntaiem  dominorum, 
Braeton,  f.S.  Ir.l.  cAC.  $8. 

(4)  The  passage  in  Dracton  is  slroa^cr  thaa  appcara  by  the  part  cited ; 
**  qUit  quidttn  auxiiia  fiuni  de  gratia  tt  non  de  jure,  et  pro  neceniiate  ei  in* 
iBgefUid  domim  cttpiialU*  Nunquam  igitur  exigitur  aujri/ium,  niti  prtscedai 
meeeftiia$i  nee  teneiur  diquk  ml  hujuimodi  attxilittm  pnrMtandum,  nui  ex  in- 
digentia  domini  im  capitatis,  ef  ex  eo  quod  est  Hher  homa  sma.** 

(5)  This,  by  the  statute  West-  \,  c,  3G.,  could  not  be  demanded  till  she 
was  seven  years  of  age ;  after  having  reeeived  these  nitis,  there  was  no  re- 
medy to  compel  the  lord  to  perform  the  aets  for  which  they  were  bestowed ; 
btJt  if  he  died  without  marrying  his  daughter,  she  might  by  the  same  sti*- 
tutc  recover  from  hb  executors  the  amount  of  the  aid* 
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Frotn  bearing  their  proportion  to  these  aids,  no  rank  or  pro- 
fession was  exempted :  and  therefore  even  ihe  monasleries,  tOI 
the  time  of  their  dissolution,  contributed  to  die  knighting  of 
their  founder*s  male  heir  (of  whom  their  lands  were  holden), 
and  tlie  marriage  of  his  female  descendants*.  And  one  aimiot 
but  observe  in  this  particular  the  great  resemblance  which  the 
lord  and  vasal  of  the  feodal  law  bore  to  the  patron  and  client 
of  die  Roman  republic ;  between  whom  also  there  subsisted 
a  mutual  fealty,  or  engagement  of  defence  and  protection. 
For,  with  regard  to  the  matter  of  aids,  there  were  three 
which  were  usually  raised  by  the  client;  viz,  to  marry  Uve 
patron's  daughter  ;  to  pay  his  debts  ;  and  to  redeem  his  per- 
son from  captivity"^,  (6) 

But  besides  these  antient  feodal  aids,  the  tyranny  of  lords 
by  degrees  exacted  more  and  more ;  as,  aids  to  pay  the  lord's 
debts,  (probably  in  imitation  of  the  Romans,)  and  aids  to 
enable  him  to  pay  aids  or  reliefs  to  his  superior  lord ;  from 
which  hist  indeed  the  king's  tenants  in  capite  were,  from  the 
nature  of  their  tenure,  excused,  as  they  held  immediately  of 
tlie  king,  who  had  no  superior.     To  prevent  this  abuse,  king 


I  Phillip's  Life  of  Pole.  I.  S23.  rent:  maemidiemdiuoiitiiammgraim' 

"  ^rai  autem  fiaec  inter  utrwt^iteqffi-  tarn  j>ecwihm  erog^reni  t  «t  at  koM^UB 

eiorum  piciuitudo  —  k/  ctiente^  ud  coUo-  m  hdh  captoi  rtdhmertni,   FauL  Manu- 

Memii^Tum  Jiliat  de  tuo  confer-  tius  dv  tef%atu  Romanot  c  1. 


(<j)  •*  It  is  caay  to  find  |>artitil  rcseinbianccs  to  the  feudal  system.  Tlic 
relation  of  patron  and  clti^nt  in  the  Roman  republic  i^  not  nnlikc  thnt  of 
lord  and  vassiil  in  respect  of  ointual  fidelity  i  but  it  was  not  founded  upon 
the  tenure  of  land,  nor  military  service.  The  vetenm  soldiers,  and,  in  later 
timeiiy  some  barbarian  allie*  of  ttie  emperors,  received  lands  upon  cunditton 
of  public  defence  j  but  they  were  bound,  not  to  nn  individual  lord,  but  to 
the  state,  8uch  n  resemblance  to  fiefs  may  be  found  in  tKc  zcmindnnes  of 
HiudcMtan,  and  the  Timariots  of  Turkey*  The  dan  of  the  Highlander* 
and  Iri5h  followed  tlieir  daeftain  into  the  fidd;  but  tlidr  tie  was  that  of 
hnagined  kindred  and  respect  for  birth,  not  the  spontaneous*  compact  of 
vnstalagc*  Much  Ic^s  can  ^c  e:4tcnd  the  name  of  feud,  though  it  is  some* 
times  itningely  niisupplied,  to  the  |HiUty  of  Poland  and  Russia.  All  the 
Polish  iK>Ulr*  were  ecjuai  in  rights  and  independent  of  each  other,  all  who 
were  Icsi  than  noble,  were  in  servitude*  No  govenimcnt  can  be  more  «i>- 
|iosite  ta  the  long  gradations  and  niutunS  duties  of  the  feudal  s}Hten).** 
Iklhiui^  M.  Ages,  di.  tJ.  part  a. 
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Johii*s  magfia  carta''  ordained  that  no  aids  be  taken  by  the 
king  without  consent  ofpiirlianient,  nor  in  anywise  by  inferior 
lords^  save  only  the  three  antient  ones  above-mentioned.  But 
this  |irovision  was  omitted  in  Henry  III/s  charter,  and  the 
same  oppressions  were  continued  till  the  25  Edw.  L  when  the 
statute  called  conjinnaiio  cartarum  was  enacted ;  which  in 
this  respect  revived  kinfj  John's  charter,  by  ordaining  that 
none  but  tJie  an  lien  t  aids  sbould  be  taken.  But  though  the 
species  of  aids  was  tlius  restrained,  yet  the  quantity  of  each 
aid  remained  arbitrary  and  micertain.  King  John's  charter 
indeed  ordered,  that  all  aids  taken  by  inferior  lords  should 
he  reasomible*;  and  that  the  aids  taken  by  the  king  of  his 
tenants  in  capite  should  be  settled  by  parliament^.  But  they 
were  never  completely  ascerbiined  antl  adjusted  till  the 
statute  Westm.  1.  3Edw.L  c.36.  which  fixed  the  aids  of 
inferior  lords  at  twenty  shillings,  or  the  supposed  twentieth 
part  of  the  annual  value  of  every  knight's  fee,  for  making  the 
eldest  son  a  knight,  or  marrying  the  eldest  daughter :  and  the 
same  was  done  with  regard  to  the  king's  tenants  in  capite  by 
statute  25  Ed w. II I.  c-1 1.  The  other  aid,  for  ransom  of  the 
lord's  person,  being  not  in  its  nature  capable  of  any  certainty, 
was  therefore  oever  ascertained. 


C  65  ] 


2,  Relief,  relemum^  was  before  mentioned  as  incident  to 
every  feodal  tenure,  by  way  of  fine  or  composition  with  die 
lord  for  taking  up  the  estate,  whicli  was  lapsed  or  fallen  in  by 
tlie  death  of  the  last  tenant.  But  though  reliefs  liad  their 
original  while  feuds  were  only  life-estates,  yet  they  continued 
after  feuds  became  hereditary;  and  were  therefore  looked 
upon,  very  justly,  as  one  of  tlie  greatest  grievances  of  tenure  : 
especially  when,  at  the  first,  they  were  merely  arbitrary  and 
at  the  will  of  the  lord ;  so  that,  if  he  pleased  to  demand  an 
exorbitant  relief,  it  was  in  effect  to  disinherit  the  bei^^  The 
English  ill  brooked  this  consequence  of  Uieir  new-adopted 
policy ;  and  therefore  William  the  conqueror  by  his  laws '  as- 
cniamtd  the  relief,  by  directing  (in  imitation  of  the  Danish 
Vieriots)  that  a  certabi  quantity  of  arms,  and  habiliments  of 


^ 


»  Off.  15- 


«   Wright,  99- 
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war,  should  he  paid  by  the  efirls,  barons,  and  vavasours 
respectively;  and  if  the  latter  had  no  arms,  they  should  pay 
1005,  William  llufas  broke  through  this  composition,  and 
again  demanded  arbitrary  uncertain  reliefs,  as  due  by  the 
feodal  laws  :  thereby  in  efiect  obliging  every  heir  to  new-pur- 
chase or  rederm  his  land'':  but  his  brother  Henry  L,  by  the 
charier  before  mentioned,  restored  his  father's  law ;  and 
ordained,  that  the  rebef  to  be  paid  should  be  according  to  the 
law  so  established,  and  not  an  arbitrary  redemption  '',  But 
afterwards,  when,  by  an  ordinance  in  27  Hen,  IL  called  the 
as$i2e  of  arms,  it  was  provided  that  every  nmn*s  armour  should 
descend  to  his  heir,  tbr  defence  of  the  reahn ;  and  it  thereby 
became  impracticable  to  pay  these  acknowledgements  in 
arms  according  to  the  laws  of  tlie  conqueror,  the  composition 
was  universally  acceptecl  of  IOO5.  for  every  kniglu's  fee;  a& 
we  find  it  ever  after  established  *',  But  it  must  be  remem- 
bered, that  this  relief  was  only  then  payable,  if  tlie  heir  at  the 
deatli  of  his  ancestor  had  attained  his  full  age  of  one  and 
twenty  years. 

3.  Primer  seisin  was  a  feodai  bnrthen,  only  incident  to  the 
king's  tenants  in  capitc,  and  not  to  tliOhC  who  held  of  inferior 
or  mesne  lords.  It  was  a  right  which  the  king  had,  when 
any  of  his  tenants  in  capite  died  seised  of  a  knight's  fee,  to 
receive  of  the  heir  (provided  he  were  of  full  age)  or*e  whole 
year's  profits  of  the  lands,  if  they  were  in  immediate  posses- 
sion :  and  half  a  year's  profits,  if  the  lands  were  in  reversioii 
expectant  on  an  estate  for  life'^.  This  seems  to  be  little  more 
than  an  additional  relief,  but  grounded  upon  tliis  feoilal 
reasL»n :  tluit  by  the  antient  law  of  feuds,  immediately  upon 
the  death  of  a  vasal,  the  superior  was  entided  to  enter  and 
take  seisin  or  possession  of  tlie  land,  by  way  of  [>rotection 
against  intruders,  till  the  heir  appeared  to  claim  it,  and  receive 
iuTestiture  :  during  which  interval  the  lord  was  entided  to  take 
ihe  profits;  and,  unless  the  heir  clai met!  within  a  year  and 
day,  it  was   by  the  strict  law  a  forfeiture^.     This  practice^ 

^  2  iUU.  Abr.5l4.  *  GUmv.  ^.9.  cA.  Liu.  %  119. 

'  ♦*  Hoetti  nm  rtdimH  terram  amm        »  Co.  LiU.77. 
"  fiem  fodthnt  tcmjwrt  fralrtx  mtU  »^         '  Feud,  L2*  t, 84. 
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however,  seems  not  to  have  long  obtained  in  England,  if  ever, 
with  regard  to  tenure  under  inferior  lords ;  but  as  to  the 
kjng^s  tenures  in  capih\  the  prima  seisiim  was  expressly  de- 
clared, under  Henry  II L  and  Edward  IL,  to  belong  to  the 
king  by  prerogative,  in  contradistinction  to  otiier  lords ^.  The 
king  was  entitled  to  enter  and  receive  the  whole  profits  of  [  67  ] 
the  land,  till  livery  was  sued;  which  suit  being  commonly 
made  within  a  year  and  day  next  after  the  death  of  the  tenant, 
in  pursuance  of  the  strict  feodal  rule,  tlierefore  the  king  used 
to  take  as  an  average  the  ^fir si  fruit Sy  that  is  to  say,  one  year's 
profits  of  the  land  ^-  And  this  afterwards  gave  a  handle  to 
the  popes,  who  claimed  to  be  feodal  lords  of  the  church, 
to  claim  in  like  manner  fi^om  every  clergyman  in  England 
the  first  year's  profits  of  his  benefice,  by  way  oi primiiiae^  or 
■         first  fruits. 


age 


These  payments  were  only  due  if  the  heir  wbs  of  full 
but  if  he  was  under  the  age  of  twentyH3ne,  being  a  male, 
or  fourteen,  being  a  female^,  the  lord  was  entitled  to  the 
hardship  of  the  heir,  and  was  called  the  guardian  in  chivalry. 
This  wardship  consisted  in  having  the  custody  of  the  body 
and  lands  of  such  hetr,  without  any  account  of  the  profits, 
till  the  age  of  twenty*one  in  males,  and  sixteen  in  females. 
For  tlie  law  supposed  the  heir-male  unable  to  perform  knight- 
service  tilt  twenty-one :  but  as  for  the  female,  she  was 
supposed  capable  at  fourteen  to  marry,  and  then  her  husband 
might  perform  the  service.  The  lord  therefore  had  no  ward- 
ship, Km  the  death  of  the  ancestor  the  heir-male  was  of  the 
fail  age  of  twenty-one,  or  the  heir-female  of  fourteen  ;  yet,  if 
she  was  then  under  fourteen,  and  the  lord  once  had  her  in 
ward,  he  might  keep  her  so  till  sixteen,  by  virtue  of  the  statute 
of  Westm.  h  3Ed*I.  c*22.,  the  two  additional  years  being 
given  by  the  legislature  for  no  other  reason  but  merely  to 
benefit  the  lord  ^  (7) 

»   Sut.  Marlb.  c,l6.      17  Edw.  It.  t.  3*  '  Utt.  1 103. 

(7)  According  to  lord  Coke,  2  Inst.  201,  it  ifl  not  quite  correct  to  say^ 
that  the  lord  might  keep  her  in  ward  for  the  two  additional  years ;  he  had 
the  land  by  the  statute,  but  the  guardianship  was  at  an  end.  The  distinc- 
tion wa*  not  merely  a  verba!  one,  for  being  no  longer  guardian,  he  was  not 
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This  wardship,  so  far  as  it  related  to  lutid,  though  it  was 
not  nor  coukl  be  part  of  the  law  of  feuds,  so  ioiig  as  they  were 
arbitrary,  temporary,  or  for  life  only ;  yet,  when  they  became 
hereditary,  and  did  consequently  often  descend  npon  infants, 
who  by  reason  of  their  age  could  neither  perforin  nor  stipu- 
late for  the  servicer  of  the  feud,  does  not  seem  upon  feodal 
principles  to  have  been  unreasonable.  For  ttie  %v'ardslnp  of 
the  land,  or  custody  of  the  feud,  was  retained  by  the  lord,  that 
[  68  ]  he  might,  out  of  the  profits  thereof,  provide  a  fit  person  to 
supply  the  infant's  services,  till  he  should  be  of  age  to  perform 
them  hiniscUl  And  if  we  consider  the  feud  in  it*s  original 
import,  as  a  stipend,  fee,  or  reward  fi>r  actual  service,  it  could 
not  be  thought  hard  that  the  lonl  should  witlihold  tl^ie  stipend, 
so  long  as  the  service  was  suspended.  Though  undoubtedly 
to  our  English  ancestors,  where  such  a  stipendiary  donation 
was  a  mere  supposition  or  figment,  it  carried  abumhince  of 
hardship  ;  and  accordingly  it  was  reheved  by  the  charter  of 
Henry  L  l>efore  mentioned,  which  took  this  custody  from  the 
lord,  and  ordained  tliat  the  custody,  both  of  the  land  and  the 
chiidren,  should  belong  to  die  widow  or  next  of  kin.  But 
this  noble  immunity  did  not  continue  many  years. 

The  wardship  of  tlie  bi>dy  was  a  consequence  of  Uie  ward- 
ship of  the  land  ;  for  he  who  enjoyed  the  infantas  estate  was 
the  properest   person   to  educate  and  maintain  him   in  his 


liable  to  the  actions  in  respect  of  the  Itrnd,  which  as  giiardiiin  he  muH 
have  answered  ;  for  exafuple,  the  widow  of  the  last  tcnnnt  coidd  not  bring 
her  writ  of  dower  against  him  :  on  the  other  hand,  be  bud  not  idl  the 
cstabliihed  rights  of  a  ^ardian  again&t  tlie  heir,  and  therefore,  if  he  ten- 
dered her  a  marriage  durlnii  the  two  years,  and  she  contracted  a  marriage 
cl*ewherc,  there  lay  no  forfeiture  of  the  value  of  the  murri;ige  against  her. 
It  h  necessary  also  to  make  another  qualification  of  the  text,  for  the 
statute  did  not  ajiply^  if  the  heir  female  was  married,  though  under  four- 
teen, the  two  years  being  given  to  the  lord  osten&ibly  not  so  much  for  his 
benefit,  us  that  during  that  time  he  might  find  his  ward  a  pro|ier  hunband  i 
and  therefore,  if  he  married  her  within  the  two  years,  he  bnmediatcly  lost 
the  land,  a  Just.  *io,>.  On  the  other  hand,  the  capability  of  marriage  at 
foiirtccuj  and  the  performance  of  the  service  hy  the  husband,  were  not  the 
tole  reasons  for  hmiting  her  wardship  to  that  age ;  ht  cause  by  law  she 
might  murry  at  twelve;  and  if  she  hnd  *o  done^  and  her  busiband  were  al»lc 
to  pcffform  the  service,  fctill  the  lord  wonUl  have  the  v^ardship  of  the  hind 
till  her  n^  of  fourteen.    Co.  Latt.  79. 
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in&ncy :  and  also,  in  a  political  view,  the  lord,  was  most  con- 
cerned to  give  his  tenant  a  suitable  education,  in  order  to  qualify 
him  the  better  to  perform  those  services  which  in  his  maturity 
he  was  bound  to  render. 

When  the  male  heir  arrived  to  the  age  of  twenty-one,  or 
the  heir  female  to  that  of  sixteen,  they  might  sue  out  their 
livery  or  oustcrlemain^ ;  that  is,  the  delivery  of  their  lands  out 
of  their  guardian's  hands.  For  this  tliey  were  obliged  to  pay 
a  fine,  namely,  half  a  year's  profits  of  the  land;  though  his 
seems  expressly  contrarj'  to  magna  carta\  However,  in  con- 
sideration of  their  lands  having  been  so  long  in  ward,  they 
were  excused  all  reliefs,  and  the  king's  tenants  also  all  primer 
seisins  *"•  In  order  to  ascertain  the  profits  that  arose  to  the 
crown  by  these  fruits  of  tenure,  and  to  grant  the  heir  his 
hVery,  the  itinerant  justices,  or  justices  in  eyre,  had  it  formerly 
in  charge  to  make  inquisition  concerning  them  by  a  jury  df 
the  county",  commonly  called  an  inquisitio  post  mortem: 
which  was  instituted  to  inquire  (at  the  death  of  any  man  of 
fortune)  the  value  of  his  estate,  the  tenure  by  which  it  was 
holden,  and  who,  and  of  what  age  his  heir  was ;  thereby  to  [  69  ] 
ascertain  the  relief  and  value  of  the  primer  seisin,  or  the  ward- 
ship and  livery  accruing  to  the  king  thereupon.  A  manner  of 
proceeding  that  came,  in  process  of  time,  to  be  greatly  abused, 
and  at  length  an  intolerable  grievance ;  it  being  one  of  the 
principal  accusations  against  Empson  and  Dudley,  the  wicked 
engines  of  Henry  VII.,  that  by  colour  of  false  inquisitions 
they  compelled  many  persons  to  sue  out  livery  fi*om  the 
crown,  who  by  no  means  were  tenants  thereunto  ^.  And 
afterwards,  a  court  of  wards  and  liveries  was  erected  p,  for 
conducting  the  same  inquiries  in  a  more  solemn  and  legal 
manner.  (8) 

When  the  heir  thus  came  of  full  age,  provided  he  held  a 
knight's  fee  in  capite  under  the  crown,  he  was  to  receive  the 

*  Co.  Litt.  77.  "  Hoveden,  sub  Bic,L 

»  9  Hen.  III.  c.3.  •4  Inst.  198. 

"»  Co.  Litt.  77.  »•  Stat*  32  Hen.  VIII.  cA6. 


(8)  The  32  H. 8.  c. 46.  established  the  court  of  wards;  the  liveries 
were  added  to  that  court  by  the  33  H.  8.  c.  22.  and  then  it  took  the  style 
of  the  Court  of  Wards  and  Liveries. 
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order  of  knighthootl,  and  was  compellable  to  take  it  upon 
him,  or  else  pay  a  fine  to  the  king.  For  in  those  heroical 
times,  no  person  was  quahfied  for  deeds  of  arms  and  chi\^alry 
who  had  not  received  this  order^  which  was  conferred  with 
much  preparation  and  solemnity.  We  may  plainly  discover 
tlie  footsteps  of  a  similar  custom  in  what  Tacitus  relates  of 
the  Germans,  who,  in  order  to  qualify  their  young  men  to  bear 
arms,  presented  them,  in  a  full  assembly,  with  a  shield  and 
lance ;  which  ceremony,  as  was  formerly  hinted '',  is  supposed 
to  have  been  the  original  of  the  feodal  knighthood  "^^  This 
prerogative,  of  compelling  the  king's  vasals  to  be  knighted,  or 
to  pay  a  fine,  was  expressly  recognized  in  parliament  by  the 
statute  de  militibttSj  1  Edw.  IL  ;  w^as  exerted  as  an  expedient 
for  raising  money  by  many  of  our  best  princes,  particularly 
by  Edward  VL  and  queen  Elizabeth ;  but  yet  was  the  occa- 
sion of  heavy  murmurs  when  exerted  by  Charles  I, ;  among 
whose  many  misfortunes  it  was,  that  neither  himself  nor  his 
people  seemed  able  to  distinguish  between  the  arbitrary 
stretch,  and  the  legal  exertion  of  prerogative.  However, 
among  the  other  concessions  made  by  that  unhappy  prince, 
before  the  fiital  recourse  to  arms,  he  agreed  to  divest  himself 
of  this  uniloubted  flower  of  the  cirown,  and  it  was  accordingly 
abolished  by  statute  16  Car.  L  c.20.  (9) 

5.  But,  before  they  came  of  age,  there  was  still  another 
piece  of  authority,  which  the  guardian  was  at  libert)^  to 
exercise  over  his  infant  wards  ;  I  mean  die  right  of  mamage^ 
(mariiagium^  as  contradistinguished  from  fnatrimortj/^)  which 
in  it's  feodal  sense  signifies  the  power,  which  the  lord  or 
guardian  in  chivalry  had,  of  disposing  of  his  infant  ward  in 
matrimony •  For,  while  the  infant  was  in  ward,  the  guardian 
had  the  power  of  tendering  him  or  her  a  suitable  match, 
without  disparagement  or  inequality  ^  which  if  the  infants 
refused,  they  forfeited  the  value  of  the  marriage,  valoretn 
tmntagiif  to  their  guardian ' ;  tliat  is,  so  much  as  a  jury  would 

^  Vol.  I.  pAg«  404.  **  honot :  ant^  hoc  domdi  fxirM  videntur  t 

^  **  In  ipto  amciUa  vti  princijmm  ali*  **  mor  reipubUcat***     Dt  Mot,   Germ* 

**  qmBt  vd  pelfft  vd  jtropinquuBt  icuio  cap* IS, 

jupmmm  omam*      Hmc  *  Ltfct  f  1 IQ* 

**  agmd  Uht  toga,  kk  primus  juvttUae 

(91  S««  Vol.l.p.404, 
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or  any  one  would  bona^ik  give  lo  the  guardian  for 
ach   an  alliance  t:    and,   if  the   infants    married    themselves 
l^'ithout  the  guardian's  consent,  they  forfeited  double  the  value, 
\4biplken1  valorem  marUagW.    This  seems  to  have  been  one  of 
le  greatest  hardships  of  our  antient  tenures*     There  were 
I  indeed   substantial    reasons  why  the  lord  should   have  die 
restraint  and  cmitrol  of  the  ward's  marriage,  especially  of  his 
( female  ward  ;  because  of  tlieir  tender  years,  and  the  danger 
of  such  female  ward* s  intermarrying  with  the  lord's  enemy  " : 
\htii  no  tolerable  pretence  could  be  assigned  why  the  lord 
f  should  have  the  sak  or  valm  of  tJie  marriage.     Nor  indeed  is 
this   claim    of  strictly  feodal   original ;    the   most   probable 
account  of  it  seeming  to  be  this :   that  by  the  custom  of 
,  Normandy  the  lord's  consent  was  necessary  to  tlie  marriage 
of  his  feinak  wards  *  j  which  was  mtroduced  into  England, 
together  with  tlie  rest  of  tlie  Norman  doctrine  of  feuds :  and 
:  it  is  hkely  tliat  tiie  lords  usually  took  money  for  such  their 
[consent,  since,  in  the  often-cited  charter  of  Henry  die  first, 
fhe  engages  for  tlie  future  to  take  nothing  for  his  consent; 
which  also  he  promises  in  general  to  give,   provided  such 
female  ward  were  not  married  to  his  enemy.    But  this,  among 
other  beneficial  parts  of  that  charter,  being  disregarded,  and 
guarthans  still  continuing  to  dispose  of  their  wards  in  a  very 
arbitrary  unetjual  manner,   it  was   provided  by  king  John's 
great  charter,  that  heirs  should  be  married  without  disparage- 
ment, the  next  of  kin  having  previous  notice  of  the  contract^; 
or,  as  it  was  expressed  in  the  first  draught  of  that  chaiterj 
it  a  maritcTitur  ne  disparageniur^  et  jia*  consiUiim  propifiquorum 
de  comanguinitate  sua  *,     But  these  provisions  in  behalf  of  the 
relations  were  omitted  in  the  charter  of  Flenry  III, :  wherein* 
the  clause  stands  merely  thus,   **  kaeredvs  maritejitur  absque 
*'  disparagatione t^  meaning  certainly,  by  haeredes^  heirs  female, 
as  there  are  no  traces  before  this  to  be  found  of  the  lord's 
claiming  the  marriage^  of  heirs  male;  aud  as  Ghinvil*^  ex- 
pressly confines  it  to  heirs  female.     But  the  king  and  his 
^reat  lords  thenceforward  took  a  handle  (from  the  ambiguity 

»  Stat,  Mert.  c.€.      Co.  LilL  S2. 
Utt,  §  1 10. 


^  Bract,  /.2.  c.S7.  %fi. 
»  Gf,  Coust.  95. 

'  &^»6*  fdit.  Oxoru 
*  tap*  3.  j^. 


**  The  word*  mariiare  aad  maritagium 
teem  ex  vi  ttrmmi  to  denote  tbt  pn^ 
ridiag  of  an  hittbemd^ 
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0fttJk  ^sqpfem&on)  to  daim  them  both,  sive  sii  tnasadus  sive 
Ijbimimt^  %s  Bractoii  more  than  once  expresses  it  *" ;  and  also 
i  nothint^  but  disparagement  was  restrained  by  magna  carta^ 
they  thought  themselves  at  liberty  to  make  all  other  advan- 
tages that  they  could  ^  And  afterwards  this  right  of  selling 
the  ward  in  marriage,  or  else  receiving  the  price  or  value  of 
it,  was  expressly  declared  by  the  statute  of  Merton*";  which 
is  the  first  direct  mention  of  it  that  I  have  met  with,  in  our 
own  or  any  other  law.  (10) 

<  /.  %  c.  SB,  $  l.  *  Wright,  97.  '  SO  Heti.  11 L  c,6. 


(10)  Upon  this  subject  once  so  iroporL^nt  the  law  may,  perhaps,  be  stated 
more  correctly  as  follows :  1st*  As  to  heirs  male  under  fourteen :  if  such 
heir  marrieti  without  the  consent  of  the  lord,  the  common  hiw  gave  him  a 
remc*ly  by  action  of  trespass  for  damages  against  the  abdiicer,  and  for  the 
singb  value  of  the  marriage  against  the  heir,  u[>on  hi*  coming  of  age.  To 
these,  the  statute  of  Mcrton  added  a  remedy  against  the  abducer  for  the 
single  value  of  the  marriage,  with  fine  to  the  king,  and  imprisonment  till 
both  fine  and  the  value  were  paid,  2d,  As  to  heirs  female  under  fourteen  : 
If  they  married  without  his  consent,  the  guardian  had,  against  them  and 
their  abdiirers,  the  same  common-liiw  remedies  m  have  been  just  mentioned; 
but  not  those  of  the  statute  of  Merton,  which  did  not  extend  to  females* 
If  they*  married  with  his  consent,  of  course  he  secured  to  himself  the 
value  of  the  marriage,  and  lost  the  Innds,  3d*  As  to  hcirii  male  above 
fourteen  :  The  guardian  was,  at  all  events,  entitled  to  the  single  value 
of  the  marriage,  whether  the  ward  married,  or  he  had  tendered  a  suit- 
able marriage  or  not.  In  case  of  a  tender  and  refusal,  and  no  marriage 
elsewhere,  he  had  the  single  value  ;  and  in  case  of  a  tender  (which  necessary 
qualification  the  text  omits)  and  rcfiisa],  nnd  marriage  elsewhere,  he  had 
the  double  value^  which  he  secured  by  detaining  the  land  beyond  the  age 
of  twenty-one,  and  rcceiviug  the  profits  till  he  had  made  double  the  sum 
which  a  jury  should  assess  as  the  fair  single  value,  or  which  he  could  prove 
bad  been  ofleretl  to  him  for  the  marriage.  And  into  this  prcdicajiient 
he  might  bring  those  who  had  been  taken  away  and  married  under  four- 
teen, within  the  age  of  consent,  because  they  might,  by  disagreeing  after 
fourteen,  avoid  their  marriages  ;  and  therefore,  they  incurred  the  forfeiture 
by  refusing  so  to  do,  and  to  contract  n  reasomible  marriage  tendered  to 
them  by  him*  4th.  As  to  females  atmve  fourteen  j  The  statute  of  Mcrton 
not  applying  to  thern^  their  marriage  uguinst  his  will  involved  no  forfeiture, 
but  by  tt,Westm.  L  c.a.'j.  ttje  lord  might,  if  they  refused  a  reasonable 
marriage,  hold  the  lands  till  their  age  of  21  j  and  beyond  that  tbie  till 
he  hswl  levied  the  value  of  rhe  marriage, 

8cC*S.  Inst  90—92.  ib.20a*  V04..  5  Rep.  126,»  <»R«p.  70.,  Co.  Lite.  82. 

All  the  proviMons  mentioned  in  thi*  note  apply,  it  will  be  observed,  to  in- 
fant beitf  left  by  their  ancestor!  unnjarried  ;  but  according  to  GUnvitle,  and 
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6.  Another  attendant  or  consequence  of  tenure  by  knight- 
service  was  that  of ^ties  due  to  the  lord  for  every  alienation^ 
whenever  the  tenant  had  occasion  to  make  over  his  land  to 
another.  This  depended  on  the  nature  of  the  feodal  con- 
nection; it  not  being  reasonable  nor  allowed,  as  we  have  before 
seen,  that  a  feudatory  should  transfer  his  lord's  gift  to  an«* 
other,  and  substitute  a  new  tenant  to  do  the  service  in  his 
own  stead,  without  the  consent  of  the  lord :  and  as  the  feodal 
obligation  was  considered  as  reciprocal,  the  lord  also  could  [  7^  ] 
not  alienate  his  seignory  without  the  consent  of  hb  tenant, 
which  consent  of  his  was  called  an  attornment.  (11)  This  re- 
straint upon  the  lords  soon  wore  away ;  that  upon  the  tenants 
continued  longer.  For  when  every  thing  came  in  process  of 
time  to  be  bought  and  sold,  the  lords  would  not  grant  a 
licence  to  their  tenant,  to  aliene,  without  a  fine  being  paid ; 
apprehending  that,  if  it  was  reasonable  for  the  heir  to  pay  a 
fine  or  relief  on  the  renovation  of  his  paternal  estate,  it  was 
much  more  reasonable  that  a  stranger  should  make  the  same 
acknowledgment  on  his  admission  to  a  newly  purchased  feud. 
With  us  in  England,  these  fines  seem  only  to  have  been  ex- 
acted fi"om  the  king's  tenants  in  capite^  who  were  never  able 
to  aliene  without  a  licence :  but  as  to  common  persons,  they 
were  at  liberty,  by  magna  carta  *f,  and  the  statute  of  quia  em" 
tores  **,  (if  not  earlier,)  to  aliene  the  whole  of  their  estate,  to 
be  holden  of  the  same  lord  as  they  themselves  held  it  of  be- 
fore. But  the  king's  tenants  in  capite^  not  being  included 
under  the  general  words  of  these  statutes,  could  not  aliene 
without  a  licence:  for  if  they  did,  it  was  in  ancient  strictness 
an  absolute  forfeiture  of  the  land^;  though  some  have  ima- 

»  cap.  32.  »»   18  Edw.  I.  c.I.  '2  Inst.  66. 

the  charter  of  Henry  the  first,  as  applicable  to  the  king's  tenants,  even  the 
parents  of  daughters,  who  were  to  be  his  heirs,  could  not  in  his  life  time 
marry  them  without  the  licence  of  the  lord.  L.vii.  c.l2.  and  Bracton 
lays  down  the  law  to  the  same  effect  with  regard  to  heiresses,  who  should 
come  to  their  inheritance  when  of  full  age ;  in  this  case,  though  of  course 
there  was  no  wardship,  they  could  not  marry  without  the  assent  of  their 
lords.  L.  ii.  c.38.  s.  1.  Both  these  restrictions,  however,  seem  to  be  quite 
independent  of  the  value  of  the  marriage,  and  to  have  been  grounded  on 
the  reasonable  feudal  polity,  that  the  Lord  should  be  secure  from  the  ward's 
intermarrying  with  his  enemy. 

(11)  For  attornment,  see  post,  290. 
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gined  otlierwlse.  But  this  severity  was  mitigated  by  the 
statute  1  Edw,  III.  c.  19*  which  ordainedj  tliat  in  such  case 
the  lands  should  not  be  forfeited,  but  u  reasonable  fine  be 
paid  to  the  king.  Upon  which  statute  it  was  settled,  that 
one  tliird  of  the  yearly  value  should  be  paid  for  a  hcence  of 
aheniition ;  but  if  the  tenant  presumed  to  ahene  without  a 
licence,  a  full  year's  value  should  be  paid  ^.  (12) 

*  2  InsL  67. 


(13)  This  is  not  quite  correctly  stated:  tlie  chapter  of  magna  carta  waa 
made  in  restmint  oP  a  practice  which  tenants  had  got  into  of  aliening  n 
part  or  the  whole  of  iheir  fees  to  hold  ofthmuetves:  and  it  enacts,  that  for 
the  future  no  man  shall  alienc  more  of  his  iand  than  that  of  the  residue, 
the  services  due  to  the  lord  for  the  y,  hole  f re  may  be  sufficiently  answered. 
The  construction  of  this  was,  (see  sir  M,  Wright,  p*  1  ST.)  that  the  part 
allowed  to  he  aliened  was  to  be  holden  of  the  alienor,  and  not  of  the  lord; 
indeed,  upon  feudal  principles,  the  services  of  the  feoffee  naturally  resulted 
to  his  feoffor ;  the  tenure  was  of  him,  and  there  were  good  feudal  reasons 
for  not  violating  those  principles ;  so  long  as  the  part  aliened  waa  held  of 
the  alienor,  no  new  tenant  was  obtruded  on  the  lord;  and  as  the  lord's  seign- 
ory  was  originally  reserved  over  the  whole  land,  he  might  still  <listrein 
over  the  whole,  or  in  any  pan,  though  aliened,  for  the  whole  undivided 
services.  While  the  feudal  system  was  more  stnctly  regarded  with  refer- 
ence to  its  proper  ohjccts,  these  advmitagea  counterbalanced  the  disad van- 
tages in  respect  of  pecuniary  fruits,  which  flowed  from  the  jyracticc  of 
subinfeudation,  hut  which  in  their  turn,  as  the  system  grew  more  lax,  pre- 
vailed, and  gave  occasion  to  the  statute  of  Quia  etntorct.  The  policy  of 
this  statute  was  contrary  to  that  of  the  chapter  of  magna  carta  above 
cited;  it  was  found,  (see  post,  p.  91.)  that  the  process  of  alienation  with 
the  tenure  reserved  to  the  alienor,  very  sensibly  diminished  the  value  of 
the  lord's  escheat,  marriage,  and  wardship  ♦  because  they  operated  bene- 
ficially to  him,  only  on  the  portion  of  land  reserved,  and  not  on  that 
granted  out,  while  the  alienor  derived  all  those  fruits  a&  they  arose  from 
the  portion  so  granted  out.  It  was  then  thought  by  the  lords  better  to 
submit  to  the  inconvenience  of  new  tenants  being  obtruded  on  them  with- 
out their  consent,  which  was  grown  to  be  imaginary  only,  than  for  the  sake 
of  rct4uning  a  nominal  tenant,  to  lose  the  substnntinl  fruits  of  the  tenure^ 
It  was  now  too  late  to  restrain  alienation  entirely,  and  therefore  the  only 
coune  which  remained  waii  that  adopted,  to  permit  it  in  whole  or  in  part, 
with  a  reservation  only  of  the  tenure  to  the  next  immediate  lord,  (2  lost. 
SOI.)  by  the  same  sen'ices  and  eusloins  by  which  it  had  been  before  held 
by  the  alienor. 

With  res(>ect  to  the  question  of  forfeiture,  it  is  curious  that  lord  Coke 
should  be  cited  apparently  in  support  of  the  opinion,  that  alienation  by  the 
tenants  in  capite  without  licence,  involved  a  forfeiture;  for  at  sinst.  66,, 
stating  both  opinions,  he  dedftret  his  own  to  be  in  the  negative :  and  as 
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7.  The  last  consequence  of  tenure  in  chivalry  was  escheat  ,- 
which  b  the  determination  of  the  tenure,  or  dissolution  of  the 
mutual  bond  between  the  lord  and  tenant  from  the  extinction 
of  the  blood  of  the  latter  by  either  natural  or  civil  means: 
if  he  died  without  heirs  of  his  blood,  or  if  his  blood  was 
corrupted  and  stained  by  commission  of  treason  or  felony ; 
whereby  every  inheritable  quality  was  entirely  blotted  out 
and  abolished.  In  such  cases  the  lands  escheated,  or  fell  back  [  73  ] 
to  the  lord  of  the  fee  * ;  that  is,  the  tenure  was  determined 
by  breach  of  the  original  condition  expressed  or  implied  in 
the  feodal  donation.  In  the  one  case,  there  were  no  heirs 
subsisting  of  the  blood  of  the  first  feudatory  or  purchaser,  to 
which  heirs  alone  the  grant  of  the  feud  extended ;  in  the 
other,  the  tenant,  by  perpetrating  an  atrocious  crime,  shewed 
that  he  was  no  longer  to  be  trusted  as  a  vasal,  having  for- 
gotten his  duty  as  a  subject :  and  therefore  forfeited  his  feud, 
which  he  held  under  the  implied  condition  that  he  should 
not  be  a  traitor  or  a  felon.  The  consequence  of  which  in  both 
cases  was,  that  the  gift,  being  determined,  resulted  back  to 
the  lord  who  gave  it  ™.  (10) 

These  were' the  principal  qualities,  fruits,  and  consequences 
of  the  tenure  by  knight-service:  a  tenure,  by  which  the  greatest 
part  of  the  lands  in  this  kingdom  were  holden,  and  that 
principally  of  the  king  in  capite^  till  the  middle  of  the  last 
century,    and  which  was  created,  as  sir  Edward  Coke  ex^- 

'  Co.Litt.  13.  ""  Feud,  1,2.  ^  86. 

sir  M.  Wright  thinks,  p.  154.,  erroneously.  This  gives  me  occasion  to  say, 
that  it  is  of  the  utmost  importance  in  discussing  any  point  relating  to  the 
feudal  system,  to  determine  the  time  which  is  spoken  of;  thus,  according 
to  feudal  principles,  and  while  those  principles  were  strictly  maintained, 
alienation  without  licence  must  have  involved  forfeiture ;  for  the  tenant 
of  course  could  not  have  compelled  the  lord  to  receive  the  homage  and 
fealty  of  a  new  tenant,  and  by  his  own  act  he  had  renounced  his  own  hold- 
ing. But  it  is  obvious  that  there  was  always  a  struggle  in  the  advancing 
spirit  of  the  age  to  loosen  the  bonds  of  feudal  tenure,  and  it  may  not  be 
possible  to  fix  the  period  at  which  the  practice  of  alienation  became  too 
strong  for  the  law ;  and  being  first  winked  at,  was  finally  legalized. 

Under  the  statute  lE.  5.  c.  12.  the  fines  in  both  cases  were  to  be  paid  by 
the  alienee. 

(10)  See  post,  p.  245.  246.,  where  the  principle  of  escheats  is  simplified, 
and  both  kinds  resolved  into  the  deficttu  sanguinis, 

VOL,  II.  G 


73 


THE  RIGHTS 


Book  II. 


pressly  testifies  ""^  for  a  military  puqpose,  viz,  for  defence  of 
the  realm  by  the  king's  own  principal  subjects,  which  was 
judgeil  to  be  much  better  ihnn  to  trust  to  hirelings  or 
foreigners.  The  description  here  given  is  that  of  kniglit- 
servnce  proper;  which  was  to  attend  the  king  in  his  wars- 
There  were  also  some  other  species  of  kriiglit-service  ;  so 
called,  diough  improperly^  because  the  service  or  render  was 
of  a  free  and  honourable  nature,  and  equally  uncertain  as  to 
the  time  of  rendering  as  that  of  k nigh t-ser vice  proper,  and  be- 
cause they  were  attended  with  similar  fruits  and  consequences. 
Such  was  the  tenure  hy  grand  sajeanli^  per  magnum  sermtium^ 
whereby  the  tenant  was  bound>  instead  of  serving  the  king 
generaiii/  in  his  wars,  to  do  some  special  honorary  service  to 
the  king  in  person  (U) :  as  to  carry  his  banner,  his  sword,  or 
the  like ;  or  to  be  his  butler,  champion^  or  other  officer  at  his 
coronation  ^,  It  was  m  most  other  respects  like  knight- 
service  ^ ;  only  he  was  not  bound  to  pay  aid  ''j  or  escuage  '  j 
[  74?  ]  gint]^  when  tenant  by  knight  service  paid  five  pounds  for  a 
relief  on  every  knight's  fee,  tenant  by  grand  serjeanty  paid 
one  year's  value  of  his  land,  were  it  much  or  little'*  Tenure 
by  conmge^  which  was  tci  wind  a  horn  when  the  Scots  or 
other  enemies  entered  the  land,  in  order  to  warn  the  king's 
subjects,  was  (like  other  services  of  the  same  nature,)  a  species 
of  grand  serjeanty  K  (12) 


**  4  Inst.  192. 
*^  Utt.  §  153. 
P  Itfid.  §  158. 
•»  2  Inst.  233* 


LitU  ^158. 
Ibid,  $  154. 
Ihki.  S  156. 


(n)  Perhaps,  more  correctly,  "  to  do  some  8j)i?cial  honorary  senice  in 
person  to  the  king;"  the  general  riilu  being  that  it  was  to  be  done  person- 
ally by  the  tenant  if  able,  though  tlicre  are  many  instances  in  which  it  was 
not  to  be  tlone  to  the  king  iir  person.  This  may  explain  why  he  who  held 
by  grand  serjeanty  paid  no  escuage.  The  devout  attachment  to  the  lord's 
person,  which  was  so  much  fostered  by  the  feudal  system,  is  in  none  of  its 
minor  consequences  more  conspieiious,  than  in  the  nature  of  the  j)ersonBl 
services  which  the  haughtiest  barons  w§rc  prouil  to  render  to  their  lord  para- 
mount. To  he  the  king's  butler  or  carver,  are  familiar  instances.  Mr.  Ma- 
dox  mentions  one  more  singular,  of  h  tenure  in  grand  t»t*rjeantv  by  the 
•cnricc  of  holding  the  king's  head  in  the  ship  which  carried  hira  in  hi* 
fnaatge  between  Dover  and  Wbitsand.    Boronia,  5.  c-  5. 

(12)  Tenure  by  eornagc  might  or  might  not  be  grand  serjeanty  j  if  the 
tenant  held  of  the  king  in  capiiff  it  was;  but  if  he  held  of  a  common  pcr- 
ion,  it  wai  knight*!  iervice.    Litt*  §  15€. 
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These  services,  both  of  chivalry  and  grand  serjeanty,  were 
all  personal,  and  uncertain  as  to  their  quantity  or  duration. 
But,  the  personal  attendance  in  knight-service  growing  trou- 
blesome and  inconvenient  in  many  respects,  the  tenants  found 
means  of  compounding  for  it;  by  first  sending  others  in  their 
stead,  and  in  process  of  time  making  a  pecuniary  satisfaction 
to  the  lords  in  lieu  of  it.  This  pecuniary  satisfaction  at  last 
came  to  be  levied  by  assessments,  at  so  much  for'  every 
knight's  fee;  and  therefore  this  kind  of  tenure  was  called 
scuiagium  in  Latin,  or  servitium  scuti ;  scutum  being  then  a 
well-known  denomination  for  money :  and,  in  like  manner,  it 
was  called,  in  our  Norman  French,  escuage ;  being  indeed  a 
pecuniary,  instead  of  a  military,  service.  The  first  time  this 
appears  to  have  been  taken  was  in  the  5  Hen.  II.,  on  account 
of  his  expedition  to  Toulouse ;  but  it  soon  came  to  be  so 
universal,  that  personal  attendance  iell  quite  into  disuse. 
Hence  we  find  in  our  ancient  histories,  that,  from  this  period, 
when  our  kings  went  to  war,  they  levied  scutages  on  their 
tenants,  that  is,  on  all  the  landholders  of  the  kingdom,  to 
defray  their  expenses,  and  to  hire  troops ;  and  these  assess- 
ments in  the  time  of  Hen.  II.,  seem  to  have  been  made 
arbitrarily,  and  at  the  king's  pleasure.  Which  prerogative 
being  greatly  abused  by  his  successors,  it  became  matter  of 
national  clamour ;  and  king  John  w^s  obliged  to  consent  by 
his  magfia  carta^  that  no  scutage  should  be  imposed  without 
consent  of  parliament ".  But  this  clause  was  omitted  in  his 
son  Henry  Ill.'s  charter,  where  we  only  find"  that  scutages  or 
escuage  should  be  taken  as  they  were  used  to  be  taken  in  [  75  ] 
the  time  of  Henry  XL  :  that  is,  in  a  reasonable  and  moderate 
manner.  Yet  afterwards  by  statute  25  Edw.  I.  c.  5,  &  6., 
and  many  subsequent  statutes  *,  it  was  again  provided,  that 
the  king  should  take  no  aids  or  tasks  but  by  the  common 
assent  of  the  realm  :  hence  it  was  held  iii  our  old  books,  that 
escuage  or  scutage  could  not  be  levied  but  by  consent  of  par- 
liament y ;  such  scutages  being  indeed  the  groundwork  of  all  • 
succeeding  subsidies,  and  the  land-tax  of  later  times. 

"  Nullum  tcutagiumpimatur  in  regno  ^  cap,  37. 

nostro,  nisi  per  commune  coniilivm  regni  *  See  Vol.  I.  pag.  140. 

nostri,  cap.l2.  y  Old  Ten.  tit.  Escuage, 
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Since  iheiefore  escuage   clilFeretl  trora  kmght-servioe  in 

notliing,  but  as  a  compeasation  differs  from  actual  service, 
knight-service  is  frequently  confounded  with  it.  And  thus 
Littleton  ^  must  l>e  imderstood,  wlien  he  tell  us,  that  tenant 
by  honiflge,  fealty,  and  escuage,  was  tenant  by  knight-service: 
tiiat  is,  tlmt  this  tenure  (being  subservient  to  the  military 
policy  of  the  nation)  was  respected  a  as  a  tenure  in  chivalry  ^. 
But  as  the  actual  service  was  uncertain,  and  depentled  upon 
emergencies,  so  it  was  necessary  that  this  pecuniary  com- 
pensation should  be  equally  uncertam,  and  depend  on  the 
assessments  of  tlie  legislature  suited  to  those  emergencies. 
For  had  the  escuage  been  a  settled  invariable  sum,  payable  at 
certain  times,  it  had  been  neither  more  nor  less  llian  a  mere 
pecuniary  rent:  and  the  tenure^  instead  of  knight-service, 
would  have  been  of  another  kind,  called  socage  %  of  whidi  we 
shall  speak  in  the  next  chapier.  (13) 


§105, 
Wright,  12f* 


^  Pro  Jbido  mHitari  repmiatmr. 
*,S.  C,14.   §7. 
*  litl.  5  97.  ISO. 


FleL 


(l."5)  The  autbor,  tliou^jli  be  refers  to  sir  M,  Wright,  and  in  part  adopts 
his  language,  diiicrs  from  hijii  timttrinlly  in  his  account  of  escmige,  stilting 
it  to  have  been  luerely  a  commutation  for  aetuoi  service.  Sir  M*  Wright's 
theory  i*  founded  on  good  authority,  and  has  the  merit  of  clearing  up  the 
confusion  in  Littleton  and  the  old  writers  on  the  distinction  betwtTri  te- 
nure by  knight-service  and  esciinge.  He  considers  the  word  to  have  a 
two-fold  meaning;  to  have  been,  1st.  a  service;  2d.  in  process  of  lime 
also,  ft  commutation  for  service.  He  says  that  it  wiis  a  peeumary  aid  or 
contribution  n^serced  by  partictdar  lords  in  lieu  of  the  common  reserv- 
ation of  personal  service  ;  the  amount  was  seldom  fixed  by  the  reservation ^ 
because  h  being  intended  to  supply  funds  for  the  extmordinar)' cxpence 
which  the  lords  incurred  in  personal  attendance  on  the  king  in  war,  it 
would  necessarily  depend  on  the  quality  ami  quantity  of  that  attendance, 
which  was  in  itself  occasional  und  uncertain.  As  thift  service  was  so  sub- 
senicnt  to  the  military  policy  of  the  kingdom,  it  is  not  surprisincf  that  in 
tlic  words  of  Fleta,  tenancy  l>y  escuage,  profeodo  mtiiari  reputahniur.  But, 
secondly,  be  admits  that  it  was  more  gencmlly  understood  as  a  mulct  or 
fine  for  u  military  tcuant*s  defect  of  service.  And  while  it  was  strictly 
confined  to  that,  there  wa»  nothing  surprising  or  unjust  in  its  being  arbi- 
trary in  amount,  because  the  tenant  had  incurred  a  forfeiture,  and  ^qa  at 
hiis  lord's  mercy,  ^\'hcn,  however,  escuage  was  levied  bvforc  the  service, 
and  to  the  option  of  performing  it  in  person  takeu  away  from  the  tenant, 
it  is  obvious  Uiat  the  case  was  altered;  and  then,  it  seems  to  have  been, 
at  kwt  as  soon  after  as  allowed  time  for  the  grievance  lo  be  generally  felt, 

that 
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For  the  present  I  have  only  to  observe,  that  by  the  de- 
generating of  knight-service,  or  personal  military  duty,  into 
escuage  or  pecuniary  assessments,  all  the  advantages  (either 
promised  or  real)  of  the  feodal  constitution  were  destroyed, 
and  nothing  but  the  hardships  remained.  Instead  of  forming 
a  national  militia  composed  of  barons,  knights,  and  gende- 
men,  bound  by  their  interest,  their  honour,  and  their  oaths, 
to  defend  their  king  and  country,  the  whole  of  this  system  of 
tenures  now  tended  to  nothing  else  but  a  wTetched  mean  [  V^  ] 
of  raising  money  to  pay  an  army  of  occasional  mercenaries. 
In  the  mean  tune,  the  families  of  all  our  nobility  and  gentry* 
groaned  under  the  intolerable  burthens,  which  (in  conse-* 
quence  of  tlie  fiction  adopted  after  the  conquest)  were  intro- 
duced and  laid  upon  them  by  the  subtlety  and  finesse  of  the 
Norman  lawyers.  For,  besides  the  scutages  to  which  they 
were  liable  in  defect  of  personal  attendance,  which  however 
were  assessed  by  themselves  in  parliament,  they  might  be 
called  upon  by  the  king  or  lord  paramount  for  aids,  whenever- 
his  eldest  son  was  to  be  knighted,  or  his  eldest  daughter- 
married  ;  not  to  forget  the  ransom  of  his  own  person.  The 
heir,  on -the  death  of  his  ancestor,  if  of  full  age,  was  plun- 
dered of  the  first  emoluments  arising  from  his  inheritance,  by 
way  of  relief  and  primer  seisin ;  and  if  under  age,  of  the 
whole  of  his  estate  during  infancy.  And  then,  as  sir  Thomas 
Smith  "*  very  feelingly  complains,  "  when  he  came  to  his  own, 
"  after  he  was  out  of  'wardship,  his  woods  decayed,  houses 
"  fallen  down,  stock  wasted  and  gone,  lands  let  forth  and 
"  ploughed  to  be  barron,"  to  reduce  him  still  farther,  he  was 
yet  to  pay  half  a  year's  profits  as  a  fine  for  suing  out  his 
liverj/ ;  and  also  the  price  or  value  of  his  marriage,  if  he 

«*  Commonw.  1.3.  c.3. 

that  the  barons  interfered,  and  the  matter  was  settled  by  king  John's  magna 
carta. 

Escuage  may  also  be  considered,  in  a  third  point  of  view,  as  that  sum 
which,  by  agreement  between  the  mesne  lords  and  their  tenants,  was  to  be 
paid  by  the  latter  to  the  former,  whenever  the  parliament  granted  escuaga 
to  the  king  from  his  tenants.  If  only  the  proportion  was  settled  which 
that  sum  was  to  bear  to  the  parliamentary  assessment,  the  amount  was  still 
uncertain,  and  then  it  remained  in  the  nature  of  a  tenure  in  chivalry ;  if 
the  amount  was  settled,  then  it  became  analogous  to  a  socage  tenur©* 
Litt.  S.98.  120.     Wright,  121.  134. 
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refiised  such  wifc  as  his  lord  and  guardian  had  bartered  for, 
and  imposed  upon  him :  or  twice  that  value  if  he  married 
another  woman.  Add  to  this,  the  untimely  and  expensive 
honour  of  kmgltihoodj  to  make  his  poverty  more  completely 
splendid.  And  when  by  these  deductions  his  fortune  was  so 
shattered  and  ruined,  that  perhaps  he  was  obliged  to  sell  his 
patrimony,  he  had  not  even  that  poor  privilege  allowed  him 
witliout  paying  an  exorbitant  fine  lor  a  liccfice of  aiie?iatiari,{l'ir) 

A  SLAVERY  SO  Complicated,  and  so  extensive  as  this,  called 
aloud  for  a  remedy  in  a  nation  that  boasted  of  its  freedom. 
Palliatives  were  from  time  to  time  applied  by  successive  acts 
of  parliament,  which  assuaged  some  temporary  grievances. 
Till  at  length  the  humanity  of  king  James  L  consented  *=,  in 
consideration  of  a  proper  equivalent,  to  abolish  them  all ; 
C  77  ]  though  tlie  plan  proceeded  not  in  effect;  in  like  manner  as 
he  had  formed  a  scheme,  and  begun  to  put  it  in  execution, 
for  removing  the  feodal  grievance  of  heritable  jurisdictions  in 
Scotland  \  which  has  since  been  pursued  and  effected  by  the 
statute  20  Geo.  IL  c*4-3.  *  King  James's  plan  for  exclianging 
'  our  military  tenures  seems  to  have  been  nearly  the  same  as 
that  which  has  been  since  pursued;  only  with  this  difference, 
that,  by  way  of  compensation  for  the  loss  which  the  crown, 
and  other  lords  would  sustain,  an  annual  fee-farm  rent  was 
to  have  been  settled  ajid  inseparably  annexed  to  the  crown, 
and  assured  to  the  inferior  lords,  payable  out  of  e\'ery  knight*s 
fee  witliin  their  respective  seignories.  An  expedient  seem- 
ingly much  better  than  the  hereditary  excise,  which  was 
afterwards  made  the  principal  equivalent  for  these  concessions. 
For  at  length  tlie  miUtary  tenures,  with  all  their  heavy  ap* 
pendages  (having  d tiring  the  usuqiation  been  discontiimed) 
were  destroyed  at  one  blow  by  the  statute  12  Can  11.  c.2'k 
which  enacts,  "  that  the  court  of  wardi  and  liveries,  and  all 

'  4  Iiut.  20a,  wardh^UUng  (equirident  to  the  kntght- 

'  Datrjmp,  of  Ft- uda,  292.  tertlcc  of  Enghind)  ii  for  ev«T  aboUched 

g  By  iifiotbcr  stAtutc    of  the'    same  in  ScoU^nd. 
^MT  (IIOGco.ll.  cSO,)  Uic  t«oun!of 


(14)  The  licence  was  to  l>e  paiil  for  by  the  alleoee,  tee  p.  12,  (n.  9,)  that 
1%  he  wa*  liable  fur  it;  but  of  course  it  Forincd  pert  of  the  purchase-money 
of  the  land. 
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<*  wardships,  liveries,  primer  seisins,  and  ousterlemains, 
"  values  and  forfeitures  of  marriages,  by  reason  of  any  tenure 
"  of  the  king  or  others,  be  totally  taken  away.  And  that  all 
"  fines  for  alienation,  tenures  by  homage,  knight-service,  and 
"  escuage,  and  also  aids  for  marrying  the  daughter  or 
''  knighting  the  son,  and  all  tenures  of  the  king  in  capite^  be 
"  likewise  taken  away.  And  that  all  sorts  of  tenures,  held 
"  of  the  king  or  others,  be  turned  into  free  and  common 
"  socage ;  save  only  tenures  in  frankalmoign,  copyholds,  and 
"  the  honorary  services  (without  the  slavish  part)  of  grand 
"  serjeanty."  A  statute,  which  was  a  greater  acquisition  to 
the  civil  property  of  this  kingdom  than  even  magna  carta 
itself:  since  that  only  pruned  the  luxuriances  that  had  grown 
out  of  the  military  tenures,  and  thereby  preserved  them  in 
vigour ;  but  the  statute  of  king  Charles  extirpated  the  whole, 
and  demolished  both  root  and  branches. 
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A  LTHOUGH,  by  the  means  that  were  meiitionetl  iii  the 
precedmg  chapter,  the  oppressive  or  military  part  of 
the  feodul  constitution  was  happily  done  awny,  yet  wc  are 
not  to  imagine  that  the  constitution  itself  was  utterly  laid 
aside,  and  a  new  one  introduced  in  its  room  :  since  by  the 
statute  12  Car,  11.  the  tenures  of  soc^age  and  frankalmoign, 
the  honorary  services  of  grand  serjeanty,  and  the  tenure  by 
copy  of  court  roll,  were  reserved;  nay,  all  tenures  in  general, 
except  frankalmoign,  grand  serjeanty  { 1 ),  and  copyhold,  were 
reduced  to  one  general  species  of  tenure,  then  well  known, 
and  subsisting,  called  free  and  common  socage.  And  tins, 
being  sprung  from  the  same  feodal  original  as  the  rest,  de- 
monstrates the  necessity  of  fully  contemplalhig  that  antient 
system ;  since  it  is  that  alone  to  which  we  can  recur  to  explain 
any  seeming  or  real  difficulties,  that  may  arise  in  our  pre- 
sent mcxle  of  tenure. 

Tmb  military  tenure,  or  that  by  knight-service,  consisted 
of  what  were  reputed  the  most  free  and  honourable  ser\'ices, 
but  which  in  their  nature  were  unavoidably  uncertain  in  re- 
spect to  tlie  time  of  their  performance.  Tlie  second  species 
of  tenure,  or  free  socage^  consisted  ako  of  free  and  honourable 


(1)  Gmnd  •eocftnty*  I  imfigiiie,  ought  aot  to  be  eKcepiedi  for  tfic  rta^ 
mtc  only  »ave»  iu  honorary  services,  and  unless  the  tenure  itself  he  turned 
into  common  loc^ige,  those  who  hold  by  it  cun  ftill  only  devise  two-third» 
©f  their  liind*,  ^c,  so  held.    See  post»375« 
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senuces ;  but  such  as  were  liquidated  and  reduced  to  au  abso- 
lute certainty.     And  this  tenure  not  only  subsists  to  this  day, 
but  lias  in  a  manner  absorbetl  and  swallowed  up   (since  the 
statute  of  Charles  the  second)  almost  every  oUier  species  of  [ 
tenure.     And  to  this  we  are  next  to  proceed. 

IL  Socage,  in  it's  most  general  and  extensive  significa* 
tion,  seems  to  denote  a  tenure  by  any  certaui  and  determmate 
service*  And  in  this  sense  it  is  by  our  antient  writers  con- 
stantly put  in  oppositi€>n  to  chivalry,  or  knight-service,  where 
the  render  was  precarious  and  imccrtain.  Thus  Bracton**; 
if  a  man  holds  by  rent  in  money,  without  any  escuage  or 
serjeanty,  "  id  tcnementum  did  potest  socagium  ;**  but  if  you 
add  thereto  any  royal  service,  or  escuage,  to  any,  the  smallest, 
amount,  "  illud  did  potent  feodum  vuUtareJ*  So  too  the  au- 
thor of  Fleta  ^  ;  **  ex  donathnibus-i  scixntia  miUtaria  vel  magnae 
serjantiae  non  continent ibusf  oritur  nobis  quoddam  nomeii  gene' 
ralcy  quod  est  socagium/'  Littleton  also  *=  defines  it  to  be, 
where  the  tenant  holds  his  tenement  of  the  lord  by  any  cer- 
tain serx'ice,  in  lieu  of  all  other  services  ;  so  that  they  be  not 
services  of  cliivalry,  or  knight-ser\'ice.  And  therefore  after- 
wards **  he  tells  us,  that  whatsoever  is  not  tenure  in  chivalry 
is  tenure  in  socage  :  in  like  manner  as  it  is  defined  by  Finch  % 
a  tenure  to  be  done  out  of  w^ar.  The  service  must  therefore 
be  certain,  in  order  to  denominate  it  socage  ;  as  to  hold  by 
fealty  and  205,  rent ;  or  by  homage,  fealty,  and  20s.  rent  : 
or,  by  homage  and  fealty  witliout  rent :  or,  by  fealty  and 
certain  corporal  service,  as  ploughing  the  lord's  land  for 
three  days :  or,  by  fealty  only  without  any  other  service ;  lor 
tall  these  are  tenures  in  socage  ^ 

But  socage,  as  was  hinted  in  the  last  chapter,  is  of  two 
sorts :  ^<?£'-socage,  where  the  ser\^ices  are  not  only  certain, 
but  honourable:  and  177/W« -socage,  where  the  services,  though 
certain,  are  of  a  baser  nature.  Such  as  hold  by  the  Ibrmer 
tenure,  are  called  in  Glanvil  ^,  and  other  subsequent  authors, 
by  the  name  of  libcri  sokemanniy  or  tenants  in  free-socage. 


79  ] 
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Of  this  tenure  wc  are  first  to  speak ;  and  thiSj  both  in  the 
[  80  3  nature  of  it's  service,  and  tlie  fruits  and  coiisei|uence.s  apper- 
taining thereto*  was  always  by  much  the  most  free  and  inde- 
pcndeilt  species  of  any.  And  therefore  I  cannot  but  assent 
to  Mr.  Somner's  etymologj^  of  tlie  word^';  who  derives  it  from 
the  Saxon  appellation  soc,  which  signifies  liberty  or  privilege 
and,  being  joined  to  a  usual  terminationj  is  called  socage^  in 
Latin  socagium ;  signifying  thereby  a  free  or  privileged 
tenure.  *  This  etymology  seenas  to  be  much  more  just  U;an 
tliat  of  our  common  lawyers  in  general,  who  derive  it  from 
soca^  an  old  Latin  %vord,  denoting  (as  they  tell  us)  a  plough : 
for  that  in  ancient  time  this  socage  tenure  consisted  in  nothing 
else  but  services  of  huiibandry,  which  the  tenant  was  bound 
to  do  to  his  lord,  as  to  plough,  sow,  or  reap  for  him ;  but 
that  in  process  of  time  this  service  was  changed  into  an 
annual  rent  by  consent  of  all  parties,  and  that,  in  memory  of 
it's  original,  it  still  retains  the  name  of  socage  or  plough- 
service  ^,  But  this  by  no  means  agrees  with  what  Littleton 
himself  tells  us  ^  that  to  hold  by  fealty  only,  without  paying 
any  rent,  is  tenure  in  socage ;  for  here  is  plainly  no  com  mu- 
tation for  plough-service.  Besides,  even  services,  confessedly 
of  a  military  nature  and  original,  (as  escuage,  which,  while  it 
remaincii  uncertain,  was  equivalent  to  knighl-service,)  the 
instant  tliey  were  reduced  to  a  certainty,  changed  both  their 
name  and  nature,  and  were  called  socage™.  It  was  the 
caiaintif  tht-'refore  that  denominated  it  a  socage  tcmire  ;  and 
nothing  sure  could  be  a  greater  lib<*rty  or  privilege,  than  to 
have  the  service  ascertained,  and  not  left  to  the  arbitrary 
calls  of  the  lord,  as  in  the  tenures  of  chivalry.  Wherefore  alM* 
Britton,  who  describes  lands  in  socage  tenure  under  the  name 
o^Jrannkcfcnne  ",  tells  usj  that  they  are  **  lands  and  tene- 
**  ments,  whereof  tlie  nature  of  the  fee  is  changed  by  feoiF- 
"  ment  oui  of  cltivaln/  for  certain  yearly  services,  and  in 
"  respect  whereof  neither  liomage,  ward,  marriage,  nor  relief 
**  can  be  demanded/'  Which  leads  us  also  to  another  ob- 
r  ft  I  T  ^^''v^tion*  tliat  if  socage  tenures  were  of  such  base  and  servile 
original,  it  is  hard  to  account  for  the  very  great  immunities 

I,  Guvulk.  13a.  *  mg  of  iantk  quWn  ony  tnan  ift  hnMi 

'  In  liM  numDcr  Skenc^  in  liii  cipo-  *  /nv/y,  ^c.^ 
dlion  of  ihe   Scot**  Uw,  dilc    •wmgf,         *  Ltw,  §  119.  *  |lie* 

Itlta  ii»,  tiuti  it  itt  «  Miy  kind  of  bold*         ■«  §  9S.  i90.  •  r.€«» 
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which  the  tenants  of  them  always  enjoyed ;  so  highly  su- 
perior to  those  of  the  tenants  by  chivah-y,  that  it  was  thought^ 
in  the  reigns  of  both  Edward  I.  and  Charles  II.  a  point  of  the 
utmost  importance  and  value  to  the  tenants,  to  reduce  the' 
tenure  by  knight-service,  to  fraunke  ferme  or  tenure  by 
socage.  We  may  therefore,  I  think,  fairly  conclude  in  favour 
of  Somner's  etymology,  and  the  liberal  extraction  of  the 
tenure  in  free  socage,  against  the  authority  even  of  Littleton 
himself.  (2) 

Taking  this  then  to  be  the  meaning  of  the  word,  it  seems 
probable  that  the  socage  tenures  were  the  relics  of  Saxon 
liberty ;  retained  by  such  persons  as  had  neither  forfeited  them 
to  the  king,  nor  been  obliged  to  exchange  their  tenure,  for 
the  more  honourable,  as  it  was  called,  but,  at  the  same  time, 
more  burthensome,  tenure  of  knight-service.  This  is  pecu- 
liarly remarkable  m  the  tenure  which  prevails  in  Kent,  called 
gavelkind,  which  is  generally  acknowledged  to  be  a  species 
of  socage  tenure  °;  the  preservation  whereof  inviolate  from 
the  innovations  of  the  Norman  conqueror  is  a  fact  universally 
known.  And  those  who  thus  preserved  their  liberties  were 
said  to  hold  in  free  and  common  socage. 

o  Wright,  211. 


(2)  Sir  Martin  Wright  holds  to  the  etymology  of  Littleton ;  Ist,  because 
if  socage  be  understood  in  the  sense  of  servUium  socce,  our  division  of 
tenures  into  knight-serYice  and  socage  will  answer  directly  to  the  Nor^ 
man  division  into  JSe/s  de  Haubert,  and  Jie/s  de  Roturiere,  husbandman's  or 
ploughman's  fee ;  and,  2dly,  because  in  this  sense  both  tenants  are  simply 
denominated  from  the  name  or  nature  of  the  services  anciently  reserved 
upon  them,  p.  143.  In  the  words  of  Mr.  Hargrave,  both  derivations  have 
their  share  of  probability,  which  is  as  much  as  can  be  expected  in  a  subject 
so  very  uncertain.    Co.  Litt.  86.  a.  n.  (1). 

The  author  a  little  favourably  mistates  Mr.  Somner's  etymology  when 
he  speaks  of  soc  being  "  joined  to  a  usual  termination,"  for  Mr.  Somner 
makes  agium  a  word  signifying  the  agenda  or  things  to  be  done;  according 
to  a  common  error  of  etymologists  in  that  and  former  periods,  who  thought 
it  necessary  to  find  some  distinct  independent  meaning  for  every  syllable  of  a 
word ;  instead  of  considering  that  the  terminations  of  derivative  words  are 
the  modes  only  by  which  difierent  languages,  according  to  different  analo*- 
gies,  express  the  different  points  of  view  under  which  the  primitive  and 
substantive  idea  is  to  be  regarded. 
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As  therefore  tlie  grand  criterion  and  disLingiibhing  mnrk  of 
this  specicii  of  tenure  are  the  having  it*s  renders  or  services 
ascertained,  it  will  inchide  under  it  all  other  methods  of  liold- 
ing  free  lands  by  certain  and  invariable  rents  and  duties :  and, 
in  particular,  petit  sajeanti/^  tenure  in  burgage^  and  gavelkind. 

We  may  remember  that  by  die  statute  riCar.IL  grand 
seijeanty  is  not  itself  totally  abolislied,  but  only  the  slavish 
appendages  belonging  to  it ;  for  the  honorary  services  (such 
as  carrying  the  king's  sword  or  bajiner,  officiating  as  his  but- 
ler, carver,  &c-  at  the  coronation)  are  stiJl  reserved.  Now 
petit  sefjeanii/  bears  a  great  resemblance  to  grand  serjeanty ; 
for  as  tlie  one  is  a  personal  service,  so  the  otlier  is  a  rent  or 
render,  both  tending  to  some  purpose  relative  to  the  king*s 
[lerson.  Petit  serjeanty,  as  defined  by  Littleton  p,  consists  in 
holding  lands  of  the  king  by  the  service  of  rendering  to  him 
annually  some  small  implement  of  war,  as  a  bow,  a  sword,  a 
lance,  an  arrow,  or  the  like.  This,  he  says%  is  but  socage  in 
effect :  for  it  is  no  personal  service,  but  a  certain  rent :  and, 
we  may  atld>  it  is  clearly  no  predial  service,  or  service  of  the 
plough,  but  in  all  respects  liberum  et  commune  socagium :  only 
being  hehl  of  the  king,  it  is  by  way  of  eminence  dignified  with 
tlie  title  of  panmm  scrviiium  rrgis^  or  petit  serjeanty*  And 
magna  carta  respected  it  in  this  light,  when  it  enacted  \  that 
no  wardship  of  the  lands  or  body  sliould  be  claimed  by  the 
king  in  virtue  of  a  tenure  by  petit  serjeanty.  (3) 


^  %  159. 


$  \GO. 


'  cap,  27. 


(3)  The  cxprc**ioii  in  Magna  Carta  is,  **we  will  oot  have  wardship  of  the 
hdr  or  of  any  hmd  which  he  holds  of  nnj-  otJicr  |>erioo  by  koight^service,  hy 
reason  odmy  petit  serjeanty  which  he  holds  of  us*"  But  this  in  effect  proves 
the  position  of  the  text,  for  if  petit  scrjcnnty  had  been  a  tenure  hy  kiiight- 
aervice,  then  tlie  prerogative  of  the  crown  would  hare  drawn  to  tlic  king 
the  wardship  of  oil  other  lands  held  of  other  lords,  along  with  the  wardship 
of  the  land  so  hfid  of  him  in  copitr.  Co,  Litt.  77»  a.  Petit  serjeanty  t»e- 
ing  a  tenure  in  rapUc  if  a^cted  by  the  12  Ch.2,  though  wot  named  hy  it; 
for  livery  and  jmmer  iemn  wcro  incident  to  n,  which  ore  cxpre^^Iy  tiiken 
away  by  the  statute.  In  other  rftspecti,  it  contbues  as  a  dignified  branch 
of  the  tenure  by  KM:age.    Co, Litt*  lo«.  b.  u.  (l>    Hargrave's  notes. 
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Tenure  in  burgage  is  described  by  Glanvil*,  and  is  ex- 
pressly said  by  Littleton ',  to  be  but  tenure  in  socage  :  and  it 
is  where  the  king  or  other  person  is  lord  of  an  antient  borough, 
in  which  the  tenements  are  held  by  a  rent  certain  ".  It  is  in- 
deed only  a  kind  of  town  socage;  as  common  socage,  by 
which  other  lands  are  holden,  is  usually  of  a  rural  nature. 
A  borough,  as  we  have  formerly  seen^  is  usually  distinguished 
from  other  towns  by  the  right  of  sending  members  to  parlia- 
ment; and,  where  the  right  of  election  is  by  burgage  tenure, 
that  alone  is  a  proof  of  the  antiquity  of  the  borough.  Tenure 
in  burgage,  therefore,  or  burgage  tenure,  is  where  houses,  or 
lands  which  were  formerly  the  scite  of  houses,  in  an  antient 
borough,  are  held  of  some  lord  in  common  socage,  by  a  cer- 
tain established  rent.  And  these  seem  to  have  withstood  the 
shock  of  the  Norman  encroachments  principally  on  account 
of  their  insignificancy,  which  made  it  not  worth  while  to 
compel  them  to  an  alteration  of  tenure ;  as  an  hundred  of 
them  put  together  would  scarce  have  amounted  to  a  knight's 
fee.  Besides,  the  owners  of  them,  being  chiefly  artificers  and 
persons  engaged  in  trade,  could  not  with  any  tolerable  pro- 
priety be  put  on  such  a  military  establishment,  as  the  tenure 
in  chivalry  was.  And  here  also  we  have  again  an  instance, 
where  a  tenure  is  confessedly  in  socage,  and  yet  could  not 
possibly  ever  have  been  held  by  plough-service;  since  the 
tenants  must  have  been  citizens  or  burghers,  the  situation  [  88  ] 
frequently  a  walled  town,  the  tenements  single  houses;  so 
that  none  of  the  owners  was  probably  master  of  a  plough,  or 
was  able  to  use  one,  if  he  had  it.  The  free  socage  therefore, 
in  which  these  tenements  are  held,  seems  to  be  plainly  a  rem- 
nant of  Saxon  liberty ;  which  may  also  account  for  the  great 
variety  of  customs,  affecting  many  of  these  tenements  so  held 
in  antient  burgage:  the  principal  and  most  remarkable  of 
which  is  that  called  Borough  English^  so  named  in  contradis- 
tinction as  it  were  to  the  Norman  customs,  and  which  is 
taken  notice  of  by  Glanvil'^,  and  by  Littleton*;  viz.  that 
the  youngest  son,  and  not  the  eldest,  succeeds  to  the  burgage 
tenement  on  the  death  of  his  father.  For  which  Littleton  ^ 
gives  this  reason ;  because  the  younger  son,  by  reason  of  his 


•  nb.7,  cap.3. 

*  ubi  supra. 

'  §  162. 
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♦  tender  age,  is  not  so  capable  a,s  the  rest  of  his  brethren  to  help 
himself.  Other  authors'  have  indeed  given  a  much  stranger 
reason  for  this  custom,  as  if  the  lord  of  the  fee  had  antiently  a 
right  of  concubinage  with  his  tenant's  wife  on  her  wedding- 
night  ;  and  that  therefore  the  tenement  descended  not  to  the 
eldest,  but  the  youngest  son,  who  was  more  certtiinlj  the 
offspring  of  the  tenant.  But  I  cannot  learn  that  ever  this 
custom  prevailed  in  England,  though  it  certainly  did  in  Scot- 
land, (under  the  name  of  met  chef  a  or  juarchetQ^)  till  abolished 
by  MalcohnllL''  And  perhaps  a  more  rational  account 
than  either  may  be  fetched  (though  at  ft  sufficient  distance) 
from  the  practice  of  the  Tartars ;  among  whom,  according  to 
father  Duhalde*  this  custom  of  descent  to  the  youngest  son 
ako  prevails.  That  nation  is  composed  totally  of  shepherds 
and  heixlsmen  ;  and  the  elder  sons,  as  soon  as  they  are  capable 
of  leading  a  pastoral  life,  migrate  from  their  fother  with  a 
cert4iin  allotment  of  cattle ;  and  go  to  seek  a  new  habitation. 
T}»e  3^oungest  son,  therefore,  who  continues  latest  witli  the 
father,  is  naturally  tlie  heir  of  his  house,  the  rest  being  already 
provided  for.  And  thus  we  find  that,  among  many  other 
northern  nations,  it  was  the  jcustom  for  all  the  sons  but  one  to 
migrate  from  the  father,  which  one  l>ecimie  his  heir^  So 
that  possibly  this  custom,  wherever  it  prevails,  may  be  the 
remnant  of  that  pastoral  state  of  our  British  and  German 
ancestors,  which  Caesar  and  Tacitus  describe.  Other  ,si>ecial 
customs  there  are  in  different  burgage  tenures;  as  that,  in 
some  the  wife  shall  be  endowed  of  all  her  hnsband*s  tene- 
ments S  and  not  of  the  third  part  only,  as  at  the  comnion  law; 
and  that,  in  others,  a  man  might  dispose  of  his  tenements  by 
will  '\  which,  in  general,  was  not  permitted  after  the  conquest 
till  the  reign  of  Henry  the  eighth ;  tltough  in  the  Saxon  times 
it  was  allowable ".  A  pregnant  proof  that  these  liberties  of 
socage  tenure  were  fragments  of  Saxon  liberty. 


The  nature  of  tlie  tenure  in  gavelkind  affords  us  a  still 
stronger  argument     It  is  universally  known  what  struggles 


«  3  Mod.  Pfijf. 

•  Seld.  liL  of  hon.2.  I.  47»  n.  188. 
f  995.     Reg,  Mag,  L4,  c,31. 
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the  Kentish  men  made  to  preserve  their  anlient  liberties,  and 
with  how  much  success  ttiose  struggles  were  attended.  (4) 
And  as  it  is  principally  here  tliat  we  meet  with  the  custom  of 
gavelkind,  (though  it  was  and  is  to  be  fomid  iji  some  other 
parts  of  the  kingdom ^>)  we  may  tairly  conclude  that  this  was 
a  part  of  those  liberties  ;  agreeably  to  Mr,  Seidell's  opinion, 
that  gavelkind  before  the  Normao  conquest  was  the  general 
custom  of  the  realm  ^,  The  distinguishing  properties  of  this 
tenure  are  various  :  some  of  the  principal  are  these  ;  1,  The 
tenant  is  of  age  sufficient  to  aliene  his  estate  by  feoffment  at 
the  age  of  fifteen  ^.  2»  The  estate  does  not  escheat  in  case 
of  an  attainder  and  execution  for  felony ;  their  maxim  being 
"  the  father  to  the  bough,  the  son  to  the  plough  '*"  (5) 
3.  In  moat  places  he  had  a  power  of  devising  lands  by  will, 
before  the  statute  for  that  purpose  was  made  ^,  4-.  The  lands 
descend,  not  to  the  eldest,  ycnmgest,  or  any  one  son  only,  but 
to  all  the  sons  together* ;  which  was  indeed  antiently  the  most 


^  Stat.  3S  Hco.  VIIL  c.S9.  Kitch. 
of  courts,  200. 

■^  In  t<Uo  ttgnOf  ant€  ducii  advcnl^m, 
Jrfqu^m  et  udtata  Juii  :  potiea  camera 
0dcmjttaf  {ntti  pritHitii  quomndam  hco^ 
rum  amsueiudinibui  alihi  paitea  reger^ 


minamf)   Caniianii  iolum  iniegm  ei  •«- 
frii^aia  remansU.      (jinalect*  /.  2»  c,  7.) 

ii  Lamb.  Peramb.  614. 

*  Lurnb.  634. 

k  R  N.  B,I98.     Cro.  Cor.  56  K 

'  Liu.   §210. 


(4)  It  is  agreed  on  all  handit  that  the  men  of  Kent,  by  their  situation^ 
were  the  first  whose  opposition  William  would  have  had  to  subdue  ;  but 
niodent  histomtis,  upon  antient  ftothorities,  deny  that  they  made  any  re- 
jriarkable  struggles  against  him»  See  Hume,  Turner,  and  Lingard,  the  last 
of  whom  cites  the  words  of  an  eye-witness,  Wiltiani  of  Poitou  ;  "  Occurrunt 
fjiro  CantitGru  hautl  procui  a  Zhvera^  jurant  Jideiitatemj  dant  ohxidet,*^ 
Tbiti  suggests  a  more  plausible  reason  for  the  preservation  of  their  custonis ; 
Wiiliam's  fiirj.t  ground  in  this  country  was  certainly  not  that  of  conquest  j 
he  claimed  under  the  will  of  the  Confesisor;  it  seems,  therefore,  quite  na- 
tural thiit  to  those  who  first  and  spontaneously  submitted  themselves  to 
him,  he  might  without  scruple  promiiie  the  observance  of  all  their  anttent 
right i.  On  the  other  hand,  if  these  concessions  had  been  evtorted  from 
him  by  force,  when  he  W4i>  too  weak  to  resist,  it  is  probable  that  they 
would  have  been  resumed,  when  all  resistance  was  overcome- 

(5)  Gavelkind  lands  escheat  for  want  of  hqirii ;  und  even  in  felony,  if 
the  felon  withdraw  himself  out  of  the  countrj-,  and  be  outlawed,  the 
king  is  entitled  to  the  year  and  day  of  his  huids  and  tenements,  and 
they  will  afterwards  escheat  to  the  lord.  The  law  was  the  same  while  sanc- 
tuary wai  allowed,  if  the  felon  bad  taken  to  it  and  abjiued  the  realm- 
Robins.  GnTcL  p*229,  2d  edit.    Wright,  209. 
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usual  course  of  descent  all  over  England "",  though  in  par- 
ticular places  particular  customs  prevailed.  These,  among" 
other  properties,  distinguished  lliis  tenure  in  a  most  remark- 
able manner :  and  yet  it  is  said  to  be  only  a  species  of  a  socage 
tenure,  modificil  by  the  custom  of  the  country;  the  lands 
l>eing  holden  by  suit  of  court  and  fealty,  whicli  is  a  service  in 
it's  nature  certain  ".  Wherefore  by  a  charter  of  king  John  *^t 
Hubert  arclibishop  of  Canterbury  was  authorized  to  exchange 
tite  gavelkind  tenures  holden  of  the  see  of  Canterbur}^  into 
tenures  by  knight's  service;  and  by  statute  3lHen*VllL 
c.  S.  for  disgavclling  the  lands  of  divers  lords  and  gendemen 
in  the  county  of  Kent,  they  are  directed  to  be  descendible  for 
the  future  like  other-  Innds  'which  tcere  nevn'  holden  Ay  urvice  of 
socage.  Now  tlie  immunities  which  the  tenants  in  gavelkind 
enjoyed  were  such,  as  we  cannot  conceive  should  be  confciTed 
upon  mere  ploughmen  and  peiisants ;  from  all  which  I  think 
it  sufBciently  clear  that  tenures  in  free  socage  are  in  general 
of  a  nobler  original  than  is  assigned  by  LittletoUi  and  aller 
hini  by  the  bulk  of  our  conmion  lawj'ers,  (6) 


H AVI  KG  thus  distributed  and  distinguished  the  several  spe- 
cies of  tenure  in  free  socage,  I  proceed  next  to  shew  that  this 
also  partakes  very  strongly  of  the  feodal  nature.  Which  may 
probably  arise  from  il*s  anticnt  Saxon  original ;  since  (as  was 
belbre  observed^)  feuds  were  not  unknown  among  the  Saxons, 


*  Wright,  21  J. 


C.3, 


o  Spclmt  cod.  vrt^  Ifg,  355, 


(6)  It  is  difHciilt  to  resist  the  condiision  to  which  sir  M.  Wright  comes, 
thiit  gavelkind  was  a  feudal  tenure ;  ami  the  j>artibJc  quality  of  the  hsnds 
in  their  descent  becomes  an  additional  reason  tor  thinking  hOj  if  it  he  true, 
MS  he  $tatc%  that  all  tenures  by  socage^  or  of  the  nature  of  socage^  were 
anticntly  in  point  of  succeision  drvrsible.  But  if  gavellrinti  be  of  feudal 
origin,  and  was  only  prctcrvtd  by  the  men  of  Kent  from  the  Nonuan  con- 
quest, having  been  previously  to  that  the  general  custom  of  the  realm,  it 
foUowii  of  course  that  the  feudal  system,  in  some  shajie,  prevailed  m  this 
kingtioni  tinder  the  Anglo-Saxon  dynasty. 

ScTcral  vtatutei  have  been  made,  beside  the  one  mentioned  in  the  text, 
for  dis»,nivellin^'  particular  lands  in  Kent;  the  effect  of  these  h  to  destroy 
the  partible  quality  of  the  deicent  only,  and  to  leave  uutoiiehcd  their  other 
privilege*.  Thu*  they  remainetl  dcvixahle  by  the  custom  belbre  the  statute 
1:2  C.  2.,  and  sitill  remain  exempt  from  ciclieat  for  felony.  Uobin&.  GareL 
fld  iKlit.  76. 
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though  they  did  not  form  a  part  of  their  military  policy,  nor 
were  drawn  out  into  such  arbitrary  consequences  as  among 
the  Normans.  It  seems  therefore  reasonable  to  imagine, 
that  socage  tenure  existed  in  much,  the  same  state  before  the 
conquest  as  after;  that  in  Kent  it  was  preserved  with  a  high 
hand,  as  our  histories  inform  us  it  was ;  and  that  the  rest  of 
the  socage  tenures  dispersed  through  England  escaped  the 
general  fiite  of  other  property,  partly  out  of  favour  and  affec- 
tion to  their  particular  owners,  and  partly  from  their  own 
insignificancy :  since  t  do  not  apprehend  the  number  of  socage 
tenures  soon  after  the  conquest  to  have  been  very  coasiderable, 
nor  their  value  by  any  means  large ;  till  by  successive  charters  C  ^^  ] 
of  enfranchisement  granted  to  the  tenants,  which  are  particu- 
larly mentioned  by  Britton  %  their  number  and  value  began 
to  swell  so  far,  as  to  make  a  distinct,  and  justly  envied,  part 
of  our  English  system  of  tenures. 

However  this  may  be,  the  tokens  of  their  feodal  original 
will  evidently  appear  from  a  short  comparison  of  the  incidents 
and  consequences  of  socage  tenure  with  those  of  tenure  in 
chivalry;  remarking  their  agreement  or  difference  as  we  go 
along. 

1.  In  the  first  place,  then,  both,  were  held  of  superior 
lords ;  one  of  the  king,  either  immediately,  or  as  lord  para- 
mount, and  (in  the  latter  case)  of  a  subject  or  mesne  lord 
between  the  king  and  the  tenant.  (7) 

2.  Both  were  subject  to  the  feodal  return,  render,  rent, 
or  service  of  some  sort  or  other,  which  arose  from  a  suppo- 
sition of  an  original  grant  from  the  lord  to  the  tenant.  In 
the  military  tenure,  or  more  proper  feud,  this  was  from  it's 
nature  uncertain ;  in  socage,  which  was  a  feud  of  the  im- 
proper kind,  it  was  certain,  fixed,  and  determinate,  (though 
perhaps  nothing  more  than  bare  fealty,)  and  so  continues  to 
this  day. 

•J  C.66. 

(7)  There  is  some  mistake  in  introducing  the  word  "  one**  into  this  sen- 
tence, because  both  might  be  held  of  the  king  in  chief,  and  both  of  him  as 
lord  paramount. 
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3,  Both  were,  from  their  constitution,  universally  subject 

(over  and  above  all  other  renders)  to  the  oalh  of  realty,  or 
mutual  bond  of  obligation  between  the  lord  and  tenant '. 
Which  mith  of  fealty  usually  draws  after  it  suit  to  the  lord's 
court.  And  this  oath  every  lord,  of  whom  tenements  are 
boldeii  at  this  tlay,  may  *ind  ought  to  call  upon  his  tenants  to 
take  in  his  court  baron  ;  if  it  be  only  for  the  reason  given  by 
Littleton',  tluit  if  it  l>e  neglecteil,  it  will  by  long  contiiniance 
of  time  grow  out  of  memory'  (as  doubtless  it  fref|uent!y  hath 
done)  whetlier  the  land  be  holden  of  the  loril  or  not ;  and  so 
he  may  lose  hisi  seignory,  and  the  prolit  which  may  accrue 
to  him  by  escheats  and  other  contingencies  ^ 

4,  The  tenure  in  socage  was  subject,  of  commoQ  right,  to 
aids  for  knighting  the  son  and  marrying  the  eldest  daughter": 

[  87  ]  whicli  were  fbced  by  the  statute  Westm,  I.  c*36.  at  20^.  for 
evei*y  20A  jmt  annum  so  held  ;  as  in  kuight-serrice.  These 
aids,  as  in  tenure  by  chivalry,  were  originally  mere  benevo* 
lences,  though  afterwards  claimetl  as  matter  of  riglit;  but  were 
all  abohshed  by  the  statute  12  Car.  IL 

5,  Relief  is  due  upon  socage  tenure,  as  well  as  upon 
tenure  in  chivalry:  but  the  manner  of  tiiking  it  is  very  difFer- 
cut.  The  relief  on  a  knight's  fee  was  5L  or  one  quarter  of 
the  supposed  value  of  the  land  ;  but  a  socage  rcHcf  is  one 
year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be 
tlie  same  either  great  or  small  *  :  and  tlierelbre  Bractou  '  will 
not  allow  tliis  to  be  properly  a  relief,  but  qitacdam praestaih  loco 
relevii  in  recogniiionem  dominie  So  t(X>  the  statute  28  E<lw.  I. 
c*  I,  declares,  that  a  free  sokenian  shall  give  no  reUrJl  but  shall 
double  his  rent  after  the  ilealli  of  his  ancestor,  according  to 
tiiat  which  he  bath  used  to  pay  his  lortl,  and  shall  not  be 
grievetl  above  measure.  Reliefs  in  knight^service  were  only 
payable,  if  the  heir  at  the  death  of  bis  ancestor  was  of  full 
age :  but  in  socage  they  were  due  even  though  the  heir  was 
under  age,  because  tlie  lord  has  no  wardship  over  him^.    The 

'  Liu.  §117*  131.  "  Ciy-  Liu.  91. 

•  §130.  *  Lilt.  §126. 

'  Eq  mamne praestuHfium  fst,  nr  du-  *  (.9,  c.36*  $  S. 

Mum  retLiatur  Jut  dQmimi  et  iy^Jta/«  r  Lift.  |  It?. 
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statute  of  Charles  II.  reserves  the  reliefs  incident  to  socage 
tenures;  and  therefore,  wherever  lands  in  fee-simple  are 
holden  by  a  rent,  reUef  is  still  due  of  common  right  upon  the 
death  of  a  tenant*.  (8) 

6.  Primer  seisin  was  incident  to  the  king's  socage  tenants 
in  capite,  as  well  as  to  tliose  by  knight-service*.  But  tenancy 
i'n  capite  as  well  as  primer  seisins  are,  among  the  other  feodal 
burthens,  entirely  abolished  by  the  statute. 

7.  Wardship  is  also  incident  to  tenure  in  socage ;  but  of 
a  nature  very  different  from  that  incident  to  knight- service. 
For  if  the  inheritance  descend  to  an  infant  under  fourteen, 
the  wardship  of  liim  does  not,  nor  ever  did,  belong  to  the 

lord  of  the  fee ;  because  in  this  tenure,  no  military  or  other  C  ^^  ] 
personal  service  being  required,  there  was  no  occasion  for  the 
lord  to  take  the  profits,  in  order  to  provide  a  proper  substitute 
for  his  infant  tenant ;  but  his  nearest  relation  (to  whom  the 
inheritance  cannot  descend)  shall  be  his  guardian  in  socage, 
and  have  the  custody  of  his  land  and  body  till  he  arrives  at 
the  age  of  fourteen.  The  guardian  must  be  such  a  one,  to 
whom  the  inheritance  by  no  possibility  can  descend  ;  as  was 
fully  explained,  together  with  the  reasons  for  it,  in  the  former 
book  of  these  commentaries  \  At  fourteen  this  wardship  in 
socage  ceases ;  and  the  heir  may  oust  the  guardian  and  call 
him  to  account  for  the  rents  and  profits  ^ :  for  at  this  age  the 
law  supposes  him  capable  of  chusing  a  guardian  for  himself. 
It  was  in  this  particular,  of  wardship,  as  also  in  that  of  mar- 
riage, and  in  the  certainty  of  the  render  or  service,  that  the 
socage  tenures  had  so  much  the  advantage  of  the  military 

*  3  Lev.  145.  ^  Vol.  I.  page  461. 

*  Co.Litt.  77.  ^  Lite.  §  123.     Co.  LitL  89. 

(8)  Where  the  tenure  is  by  fealty  only,  of  course  there  can  of  common 
right  be  no  relief,  for  being  a  year's  rent  it  cannot  be  calculated  if  no  rent 
be  payable.  Co.  Litt.  95.  a.  But  by  custom  or  express  reservation  there 
may  be  a  relief  wholly  unconnected  with  the  yearly  rent,  and  this,  it  i» 
presumed,  may  be  payable  when  there  is  no  yearly  rent.  In  Hargrave  and 
Butler's  Co.  Litt.  is  a  learned  note  by  the  former,  p.  93.  a.  n.  (2),  pointing 
out  several  differences  between  socage  relief,  proper  and  improper  or  pay- 
able only  by  special  custom  or  express  reservation ;  to  this  I  refer  the  stu- 
dent, 
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♦anisbip  ceased  at  fourteen,  lliere  was  this 

^j^  ^««a*Jiiig  it :   that  young  heirs^  being  left  at  so 

I  li>  diuse  their  own  guardians  till  twenty-one, 

^^^  vrtiM  <iii  improvident  choice.     Therefore,  wlien  almost 

^^19  hiMh  in  the  kingdom  were  turned  into  socage  tenures, 

l|l9  j^iHA  t)Uitute  12  Car.  I L  c.24.  enacted^  that  it  should  l>e 

A<  ^H>wer  of  any  father  by  will  to  appoint  a  guardian,  till 

rv  .  ^hikl  should  attain  the  age  of  twenty *one-  (9)     And,  if  no 

vua  appointment  be  made,   tlie  court  of  chancery  will  fre- 

i|ucntly  inteq)ose,  and  name  a  guardian,  to  prevent  an  infant 

heir  iVom  miprovidently  exposing  himself  to  ruin, 

B*  Marriage,  or  the  valor  inarUagii^  was  not  in  socage 
tenure  any  perquisite  or  advantage  to  tlie  guardian,  but  rather 
the  reverse.  For,  if  the  guardian  married  liis  ward  imder  the 
age  of  fourteen,  he  was  bound  to  account  to  the  ward  for  die 
vahie  of  the  marriage,  even  though  lie  took  nothing  for  it^ 
unless  he  married  hiui  to  atlvantage'^.  For,  the  law  in  favour 
of  infants  is  always  jealous  of  guardians,  and  therefore  in  this 
case  it  made  them  account,  not  only  for  what  they  lUd^  hut 
£  89  ]  also  for  wimt  they  vuj^^ht^  I'eceive  on  the  infant's  behalf;  lest 
by  some  collusion  the  guardian  should  have  received  tlie 
value,  and  not  brought  it  to  account ;  but  the  statute  having 
destroyed  all  values  of  marriages,  this  doctrine  of  course  hath 
ceased  with  them*  At  fourteen  years  of  age  the  ward  might 
have  disposed  of  himself  in  marriage,  without  any  consent  of 
his  guardian,  till  the  late  act  for  pi"e venting  clandestine  mar- 
riages* These  doctrines  of  wardship  and  marriage  in  socage 
tenure  were  so  diametrically  opposite  to  those  in  knight- 
service,  and  so  entirely  agree  with  those  parts  of  king  Edward^s 
laws,  that  were  restored  by  Henry  the  first's  charter,  as 
might  alone  convince  us  that  socage  was  of  a  higlier  original 
than  the  Nonnan  conquest. 


9,  Fines  for  alienation  were,  f  apprehend,  due  for  lands 
holden  of  the  king  ///  capite  by  socage  tenure,  as  well  as  in 
case  of  tenure  by  knight-service :    for  the  statutes  that  relate 


(9)  Sec  Vol,  L  p.  462. 
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to  this  point,  and  sir  Edward's  Coke's  comment  on  them  % 
speak  generally  of  all  tenants  in  cajntcy  witliout  making  any 
distinction :  but  now  all  fines  for  alienation  are  demolished  by 
the  statute  of  Charles  the  second. 

10.  Escheats  are  equally  incident  to  tenure  in  socage,  as 
they  were  to  tenure  by  knight-service ;  except  only  in  gavel- 
kind lands,  which  are  (as  is  before  mentioned)  subject  to  no 
escheats  for  felony,  though  they  are  to  escheats  for  want 
of  heirs  ^ 

Thus  much  for  the  two  grand  species  of  tenure,  under 
which  almost  all  the  free  lands  of  the  kingdom  were  holden 
till  the  restoration  in  1660,  when  the  former  was  abolished 
and  sunk  into  the  latter ;  so  that  lands  of  both  sorts  are  now 
holden  by  one  univeral  tenure  of  free  and  common  socage. 

The  other  grand  division  of  tenure  mentioned  by  Bracton, 
as  cited  in  the  preceding  chapter,  is  thai  of  villenagCy  as  con- 
tradistinguished from  Ubentm  tenementum,  or.  frank  tenure. 
And  this  (we  may  remember)  he  subdivided  into  two  classes, 
pwe  and  privileged  villenage :  from  whence  have  arisen  two 
other  species  of  our  modem  tenures. 

III.  From  the  tenure  of  pure  villenage  have  sprung  our 
present  copyhold  tenures,  or  tenure  by  copy  of  court  roll  at    [  90  ] 
the  will  of  the  lord :  in  order  to  obtain  a  clear  idea  of  which, 
it  will  be  previously  necessary  to  take  a  short  view  of  the 
original  and  naturelif  manors. 

Manors  are  in  substance  as  antient  as  the  Saxon  consti- 
tution, though  perhaps  differing  a  little,  in  some  immaterial 
circumstances,  from  those  that  exist  at  this  day  ' :  just  as  we 
observed  of  feuds,  that  they  were  partly  known  to  our  ances- 
tors, even  before  the  Norman  conquest.  A  manor,  manerium^ 
a  manendoy  because  the  usual  residence  of  the  owner  seems 
to  have  been  a  district  of  ground,  held  by  lords  or  great 
personages ;  who  kept  in  their  own  hands  so  much  land  as 

'  1  Inst  43.     2  In8t.65,  66,  67.  ■  Co.  Cop.  §  2&  10. 

^  Wright,  210. 
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was  necessary  for  the  use  of  their  Amities,  which  were  called 
terrae  domintcales  or  demesne  lands :  being  occupied  by  the 
lord,  or  dxmunm  mannif\  and  his  servants.  The  other,  or 
fenemcniai^  lands  tliey  distnbitted  ainong  their  tenants  ;  which 
from  the  different  modes  of  tenure  were  distingiiisbed  by  two 
different  names.  First,  book-land^  or  charter-land,  which 
was  held  by  deed  under  certain  rents  and  free-ser\ices,  and 
in  effect  differed  nothing  from  the  free-socage  lands  ^ ;  and 
from  hence  have  arisen  most  of  the  freeliold  tenants  who  hold 
of  particular  manors,  and  owe  suit  and  service  to  the  same. 
The  other  species  was  osAhd/olkAnnd^  which  was  held  by  no 
assurance  in  writing,  but  distributed  among  the  common  folk 
or  people  at  the  pleasure  of  the  lord,  and  resumed  at  his  dis- 
cretion ;  being  indeed  land  held  in  villenage,  which  we  shall 
presently  describe  more  at  large,  (10)  The  residue  of  the 
manor  being  uncultivated,  was  termed  the  lord's  waste,  and 
served  for  public  roads,  and  for  common  or  pasture  to  the 
lord  and  his  tenants*  Manors  were  formerly  called  baronies, 
as  they  still  are  lordships  :  and  each  lord  or  baron  was  em- 
powered to  hold  a  domestic  court,  called  the  court-baron, 
for  redressing  niisdemesnors  and  nuisances  within  the  manor; 
and  for  settling  disjiutes  of  property  among  the  tenants.  (I  i) 
This  court  is  an  inseparable  ingredient  of  every  manor  j  and 
if  the  number  of  suitors  should  so  faii  as  not  to  leave  suffi- 


^  Co.  Cop.  s  3. 


(10)  Lonl  Coke  having  dirided  the  tands  of  a  Siucoit  manor  iato  de- 
mesnes or  inlandf )  and  services  or  outlands  subtlmdcs  drmetnet  iDto  liooklaiid 
and  folkland ;  it  is  clear,  however,  that  he  niuit  have  intended  what  the 
author  cites  him  ai  having  done,  or  more  properly,  asi  his  authority  for 
doing,  that  j»,  to  divide  the  tcnctncntal  or  service  lands  into  bookJand  and 
folklanil,  for  the  division  cannot  apply  to  the  demesne  Iiinds, 

(11)  Mancrium  ett  /cfHtim  mhUe,  partim  vauatiig,  qyos  tenenies  pocamus^ 
ob  etrta  termUa  Cimccttum^  paritm  Damim*  tM  utvm  JatMm  tiitf,  cum  juris* 
dictions  in  vaan/Uti  r>A  r  oner  sua  prttdia^  rcicrvatuni,  Quft  vctualiit  concettuu' 
tur^  terrut  dichnui  tcncwcniaict  s  qtut  domino  ractPontur^  dominicaici :  to* 
ium  WTO  feodum  dmmmttm  nppeUainri  ohm  Baronm^  unde  curia,  qutr  kuic 
prmcit  jitrhdirtimi^  hodit*  curim  Har&mi  mpm^  rHitieL  Spclni.  Glow. 
Mancjitm,  Con/,  cund,  in  we.  B&rmmt  p.  73-  Wriglit,  163.  Upon  the 
exprev^ion,  Curm  Uanmii^  \\\  this  posiajre,  I  would  just  obstTvc,  that  at 
p.  .^,7,  VoMtV.  itn»  author  calN  ihiH  **  thr  court  of  the  barons,**  i.  c.  the 
fr*?choh!er» ;  but  rt  ii  properly  the  court  of  the  bnroa^  l.  e.  of  the  lord, 
The  stile  ii  Curia  B^rt.mi4y  A.  I*.  &e. 
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cient  to  make  a  jury  or  homage,  that  is,  two  tenants  at  least, 
the  manor  itself  is  lost  *  (12) 

In  the  early  times  of  our  legal  constitution,  the  king's 
greater  barons,  who  had  a  large  extent  of  territory  held  under 
the  crown,  granted  out  frequently  smaller  manors  to  inferior 
persons  to  be  holden  of  themselves  :  which  do  therefore  now 
continue  to  be  held  under  a  superior  lord,  who  is  called  in 
such  cases  the  lord  paramount  over  all  these  manors ;  and 
his  seignory  is  frequently  termed  aa  honour,  not  a  manor, 
especially  if  it  hath  belonged  to  an  ancient  feodal  baron,  or 
hath  been  at  any  time  in  the  hands  of  the  crown.  In  imi* 
tation  whereof  these  inferior  lords  began  to  carve  out  and 
grant  to  others  still  more  minute  estates,  to  be  held  as  of 
themselves,  and  were  so  proceedirig  downwards  in  infinitum : 
till  the  superior  lords  observed,  that  by  this  method  of  sub- 
infeudation they  lost  all  their  feodal  profits  of  wardships, 
marriages,  and  escheats,  which  fell  into  the  hands  of  these 
mesne  or  middle  lords,  who  were  the  immediate  superiors  of 
the  terre-tenant^  or  him  who  occupied  the  land :  and  also  that 
the  mesne  lords  themselves  were  so  impoverished  thereby, 
that  they  were  disabled  from  performing  their  services  to  their 
own  superiors.  This  occasioned,  first,  that  provision  in  the 
thirty-second  chapter  of  me^na  carta^  9  Hen.  III.)  which  is 
not  to  be  found  in  the  first  charter  granted  by  that  prince, 
nor  in  the  great  charter  of  king  John  ^)  that  ho  man  should 
either  give  or  sell  his  land,  without  reserving  sufficient  to 

^  Co.  Cop.  $  31.  J  See  the  Oxford  ediUoas  of  the  charters. 


(IS)  In  the  case  of  Glover  v.  Lane^  sT.R,  447.  Lord  Kenyon  seid, 
that  to  constitute  a  manor  it  was  necessary,  not  only  that  there  should  be 
two  freeholders  within  the  manor,  but  two  freeholders  holding  of  the  manor 
subject  to  escheats. 

The  reason  assigned  for  this  number  is,  that  freemen  could  only  be  tried 
by  their  peers,  and,  if  there  be  one  tenant  only,  he  has  no  peer  or  judge. 
But  this  reason  would  evince  the  necessity  of  there  being  more  than  two, 
for  if  one  were  plaintiff  and  the  other  defendant,  no  court  at  all  could  be 
holden  to  try  the  cause.  In  j^ooke's  Abr.  tit.  Cause  a  remover  plee,  pi.  35. 
it  is  said  that  the  parol  was  removed  from  the  court  baron  because  there 
were  only  four  suitors,  and  he  makes  a  quaere  of  the  smallest  competent 
number.  The  reference  is  to  the  Register,  f.  11.  where  such  a  precedent 
is  given  in  a  mori  d*auncestor. 

n  4 
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answer  the  demand  of  his  lord ;  and  afterwards  the  statute  of 
Westm.  3.  or  tpiia  empiorcs,  18  £dw.  L  c.  1.  which  directs, 

that,  upon  all  sales  or  feofFments  of  land,  the  feotfee  sluill 
hold  the  same,  not  of  his  inimediate  feofibr,  but  of  the  chief 
lord  of  the  fee,  of  whom  such  feoffor  himself  held  it,  (13) 
But  these  provisions,  not  extending  to  the  king's  own  tenants 
in  capUe,  tlie  like  law  concerning  ihein  is  declared  by  tlie 
statutes  oi  ]irerogativa  regis^  ITExlw,  IL  c,6-  and  of  34 
Edw.  IIL  c,  15.  by  which  last  all  subinfeudations,  previous  to 
[  92  ]  the  reign  of  king  Edward  I.,  were  confirmed:  but  all  subse- 
quent to  that  period  were  left  open  to  tlie  king's  prerogative. 
And  fiiom  hence  it  is  clear,  that  all  manors  existing  at  this 
day,  must  have  existed  as  early  as  king  Edward  the  first :  for 
it  is  essential  to  a  manor,  tliat  there  be  tenants  who  hold  of 
the  lord ;  and  by  the  operation  of  these  statutes,  no  tenant 
in  capiie  since  the  accession  of  that  prince,  and  no  tenant  of 
a  common  lord  since  the  statute  of  quia  emptores^  conXA 
create  any  new  tenants  to  hold  of  himself- 


Now  with  regard  to  the  folk-land,  or  estates  held  in  vil- 
lenage,  this  was  a  species  of  tenure  neither  stricdy  feodal, 
Norman,  or  Saxon;  but  mixed  and  compounded  of  them  all^: 
and  which  also,  on  account  of  the  beriots  that  usually  attend 
it,  may  seem  to  have  somewhat  Danish  in  it's  composition. 
Under  the  Saxon  government  there  were,  as  sir  William 
Temple  speaks  ',  a  sort  of  people  in  a  condition  of  downright 
servitude^  used  and  employed  in  the  most  ser\^ile  works,  and 
belonging,  both  they,  their  children  and  effects,  to  the  lord 
of  the  soil,  hke  tlie  rest  of  the  cattle  or  stock  upon  it.  These 
seem  to  have  been  those  who  held  what  was  called  the  fulk- 
land*  from  which  they  were  removable  at  the  lord's  pleasure. 
On  the  oiTival  nf  the  Normans  here,  it  seems  not  improbable, 
that  they  who  were  strangers  to  any  other  than  a  feodal  state, 
might  give  some  sparks  of  enfranchisemeut  to  such  wretched 


*  Wriglii,  215. 


I  lAtrod*  Hlit.  Engl.  59. 


(13)  8c«  ante*  p.  72.  n.  (12),  for  the  prindplc  on  which,  in  alienations  by 
an  inferior  tniunt,  the  uenice  would  nntuniUy  result  to  the  alienor.  It  nmy 
he  questioned  indeed  whether  lieft>re  the  ^tiitntc  of  Quia  Empiorct^  a  scr^ 
vice  could  be  rtnerved  to»  or  a  tenure  created  fronit  nay  one  but  the  feoflbr* 
Of  alteaor* 
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persons  as  fell  to  their  share,  by  admitting  them,  as  Veil  as 
others,  to  the  oath  of  fealty ;  which  conferred  a  right  of  pro- 
tection, and  raised  the  tenant  to  a  kind  of  estate  superior  to 
downright  slavery,  but  inferior  to  every  other  condition". 
This  they  called  villenage,  and  the  tenants]  villeins,  either 
from  the  word  vilisy  or  else,  as  sir  Edward  Coke  tells  us  °,  a 
villa ;  because  they  lived  chiefly  in  villages,  and  were  em- 
ployed in  rustic  works  of  the  most  sordid  kind ;  resembling 
the  Spartan  Jielotes^  to  whom  alone  the  culture  of  the  lands 
was  consigned ;  their  rugged  masters,  like  our  northern  an- 
cestors, esteeming  war  the  only  honourable  employment  of 
mankind. 

These  villeins,  belonging  principally  to  lords  of  manors,  C  98  ] 
were  either  villeins  regardant^  that  is,  annexed  to  the  manor 
or  land  :  or  else  they  were  in  gross,  or  at  large,  that  is,  an- 
nexed to  the  person  of  the  lord,  and  transferable  by  deed 
from  one  owner  to  another  ^.  They  could  not  leave  their 
lord  without  his  permission ;  but  if  they  ran  away,  or  were 
purloined  from  him,  might  be  claimed  and  recovered  by  ac- 
tion, like  beasts  or  other  chattels.  They  held  indeed  small 
portions  of  land  byway  of  sustaining  themselves  and  families; 
but  it  was  at  the  mere  will  of  the  lord,  who  might  dispossess 
them  whenever  he  pleased ;  and  it  was  upon  villein  services, 
that  is,  to  carry  out  dung,  to  hedge  and  ditch  the  lord's  de- 
mesnes, and  any  other  the  meanest  offices  p  :  and  their  services 
were  not  only  base,  but  uncertain  both  as  to  their  time  and 
quantity  "i.  A  villein,  in  short,  was  in  much  the  same  state 
with  us,  as  lord  Molesworth'  describes  to  be  that  of  the  boors 
in  Denmark,  and  which  Stiernhook  •  attributes  also  to  the 
traals  or  slaves  in  Sweden ;  which  confirms  the  probability 
of  their  being  in  some  degree  monuments  of  the  Danish 
tyranny.  (13)     A  villein  could  acquire  no  property  either  in 

"»  Wright,  21 7.  debet  sero  quidfacere  debet  in  crastino,  el 

"1  Inst.  116.  $emper  tenebitur  ad  incerta,     (Bracton, 

•  Lin.  §181.  lA,  tr,\,  C.28.  \S. 

P  Ibid.  §  172.  '  c.  8. 

"^  lUe    qui  tenet  in  viUenagio  faciet  '  de  Jure  meonum,  l.^*  c.4* 
quicquid  ei  jtraeceptum  fuerit,  nee  scire 


(13)  If  this  were  so,  one  would  expect  to  find  villenage  more  common 
in  the  parts  of  England  which  the  Danes  permanently  conquered  and  co- 
lonized. 
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lands  or  goods :  but,  if  lie  purchtsed  either,  the  lord  might 
enter  upon  tliem,  oust  the  villein,  and  seize  them  to  his  own 
use,  unless  he  contrived  to  dispose  of  them  again  before  the 
lord  had  seized  them ;  tor  thu  loitl  had  then  lost  his  oppor- 
portunity  '. 

In  many  places  also  a  fine  was  payable  to  the  lord,  if  the 
villeiji  presumed  to  marry  his  daughter  to  any  one  without 
leave  from  the  lord";  and,  by  the  common  law,  the  lord 
might  also  bring  nn  action  against  the  husband  for  damages 
in  thus  purloining  his  property*'.  For  the  children  of  villeins 
were  also  in  the  same  state  of  bondage  with  their  parents ; 
r  94-  1  whence  tliey  were  called  in  Latin,  naiiviy  which  gave  rise  to 
the  female  appellation  of  a  villein,  who  was  called  a  ncife*. 
In  case  of  a  marriage  betw^een  a  freeman  and  a  neife,  or  a 
villein  and  a  freewoman,  the  issue  follow^ed  the  condition  of 
the  father,  being  free  if  he  was  free,  and  villein  if  he  was 
villein ;  contrary*  to  the  maxim  of  the  civil  law,  that  pmim 
svquitnr  vaitrcm.  But  no  bastard  could  be  born  a  villein, 
because  by  another  maxim  of  our  law  he  Is  nuliiusjilius :  and 
as  be  can  gain  nothing  by  inheritance,  it  were  hard  that  he 
should /a<rr  his  natural  freedom  by  it^.  The  law,  how^ever, 
protected  the  persons  of  villeins,  as  the  king's  subjects,  against 
atrocious  injuries-of  the  lord  :  for  he  might  not  kill,  or  maim 
his  vDlcin^;  though  he  might  beat  him  with  impunitVj  since 
the  villein  had  no  action  or  remedy  at  law  against  his  lord, 
bnt  in  case  of  the  murder  of  his  ancestor,  or  the  maim  of  his 
own  person*  (1 4)  Neifs  indeed  had  also  an  appeal  of  rape  in 
case  the  lord  violated  ihcm  by  force  *. 


Litl,  f  1 77. 

Co.  tin,  HO. 
'  Litt.  $  SOS. 


>  litt.  I  Jfl7,  188. 

•  /Wrf.  5  189.  194. 

•  Itfk,  I  190. 


Ionized,  I  uin  not  awafc  thai  thefts  n  any  evidearc  that  this  was  the  cate; 
the  rediH'tioi)  of  the  British  jnlittbituuti*  to  slm'cry  uho  survived  the  con- 
ical witti  the  Saxuns  and  v^hn  did  not  fly  from  iheir  country,  seems  to 
funiish  a  more  pliiitMhlc  origin  for  villcnage, 

(14)  In  case  of  niuyhciii  lie  hml  no  remedy  by  nciion  or  iippcal,  for  the 
damages  reeovered  in  either  vii'nc  njit^lit  jjimiediatcly  have  been  seized  by 
the  lord,  and  so  the  proceeding  would  have  been  illusor)'.  But  tlie  lord 
wtt»  juhjecl  to  nn  indicimcni  at  the  king*3  suit,    Litt*  s.  H»i. 
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Villeins  might  be  enfranchised  by  manumission,  which  is 
either  express  or  implied :  express,  as  where  a  man  granted 
to  the  villein  a  deed  of  manumission  ^ :  implied,  as  where  a 
man  bound  himself  in  a  bond  to  his  villein  for  a  sum  of  money, 
granted  him  an  annuity  by  deed,  or  gave  him  an  estate  in  fee, 
for  life  or  years  ^ ;  for  this  was  dealing  with  his  villein  on  the 
footing  of  a  freeman,  it  was  in  some  of  the  instances  giving 
him  an  action  against  his  lord,  and  in  others  vesting  in  him 
an  ownership  entirely  inconsistent  with  his  former  state  of 
bondage.  So  also  if  the  lord  brought  an  action  against  his 
villein,  this  enfranchised  him  ** ;  for  as  the  lord  might  have  a 
short  remedy  against  his  villein,  by  seising  his  goods,  (which 
was  more  than  equivalent  to  any  damages  he  could  recover,) 
the  law  which  is  always  ready  to  catch  at  any  thing  in  favour 
of  liberty,  presumed  that  by  bringing  this  action  he  meant  to 
set  his  villein  on  the  same  footing  with  himself,  and  therefore 
held  it  an  implied  manumission.  But,  in  case  the  lord  in-  [  95  ] 
dieted  him  for  felony,  it  was  otherwise ;  for  the  lord  could  not 
inflict  a  capital  punishment  on  his  villein,  without  calling  in 
the  assistance  of  the  law. 

Villeins,  by  these  and  many  other  means,  in  process  of 
time  gained  considerable  ground  on  their  lords ;  and  in  par- 
ticular strengthened  the  tenure  of  their  estates  to  that  degree, 
that  they  came  to  have  in  them  an  interest  in  many  places 
full  as  good,  in  others  better  than  their  lords.  For  the  good- 
nature and  benevolence  of  many  lords  of  manors  having, 
time  out  of  mind,  permitted  their  villeins  and  their  children 
to  enjoy  their  possessions  without  interruption,  in  a  regular 
course  of  descent,  the  common  law,  of  which  custom  is  the  | 
life,  now  gave  them  title  to  prescribe  against  their  lords ;  and, 
on  performance  of  the  same  services,  to  hold  their  lands,  in 
spight  of  any  determination  of  the  lord's  will.  For  though 
in  general  they  are  still  said  to  hold  their  estates  at  the  will 
of  the  lord,  yet  it  is  such  a  will  as  is  agreeable  to  the  custom 
of  the  manor ;  which  customs  are  preserved  and  evidenced  by 
the  rolls  of  the  several  courts  baron  in  which  they  are 
entered,  or  kept  on  foot  by  the  constant  immemorial  usage  of 

•»  Litt.  §  204.  ••  §  208. 

^  §  204,  5,  6. 
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the  several  manors  in  wliich  the  lands  lie.  And,  as  such 
tenants  had  noUiJng  to  shew  for  their  estates  but  these  cus- 
toms, find  admissions  in  pursuance  of  them,  entered  on  those 
rolls,  or  die  copies  of  sucli  entries  witnessed  by  the  steward, 
tliey  now  began  to  be  called  tenants  by  copy  of  courl-rolU  and 
their  tenure  itself  a  copyhold  ^  (15) 


[  96  ] 


Thus  copyhold  tenures,  as  sir  Edward  Coke  observes', 

although  very  meanly  desceuded,  yet  come  of  an  antient 
house  J  for,  from  what  hiis  been  premised,  it  appears,  that 
copyholders  are  in  truth  no  other  but  villeins,  who,  by  a  long 
series  of  immemorial  encroachments  on  the  lord,  have  at  last 
established  a  customary  right  to  those  estates,  which  before 
were  held  absolutely  at  die  lord's  will.  Which  affords  a  very 
substjintial  reason  for  the  great  variety  of  customs  that  prevail 
in  tlifferent  manors  with  regard  both  to  the  descent  of  the 
estates,  and  the  privileges  belonging  to  the  tenants.  And 
these  encroachments  grew  to  be  so  universal,  that  when  tenure 
in  villenage  was  virtually  abolished  (though  copyliulds  were 
reserved)  by  the  statute  of  Charles  II.,  there  was  hardly  a  pure 
villein  left  in  the  nation.  For  sir  Thomas  Smith  ^  testifies, 
lliat  in  all  his  time  (and  he  was  secretary  to  Edward  VI.)  he 
never  knew  any  villein  in  gross  throughout  the  realm  ;  and 
the  few  villeins  regardant  that  were  dien  remaining  were  such 
only  as  had  belonged  to  bishops,  monasteries,  or  other  eccle- 
siastical corporations,  in  the  preceding  times  of  popery.  For 
he  tells  us,  that  "  the  holy  fatliers^  nvonks,  and  friars,  had  in 
"  their  confessions,  and  especially  in  their  extreme  and  deadly 
*'  sickness,  convinced  the  laity  how  dangerous  a  practice  it 
**  was,  for  one  Christian  man  to  hold  another  In  bondage :  so 
*•  that  temporal  men,  by  little  and  little^   by  reason  of  that 


^  Cop.  $  3S. 


«  CoBunonwe*ttta,  h.fi.  c  10, 


(IS) See  this  obscure  subject  very  ingeniously  hnntllcd  m  Hnllan/sMidille 
Ages,  c.viiL  part  3.  There  wone  importotit  circumstance  connected  with  vil- 
lenage, and  which  muMt  have  facililatcti  the  progress  to  the  copyhuiil  system, 
that  a»  viUein»  l>y  their  lord*  suffbrflnce  luight  hold  land  of  other  persons 
by  free  tet«ire»  *o  freemen  inij^ht  hold  Innd  by  villein  tenure,  t^r^ons  m 
thii  last  predicament  were  [lersonally  free,  and  such  estates  so  held  inust 
have  formed  a  useful  link  hciwecn  free  and  &enrilc  tenures. 
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*'  terror  in  their  consciences,  were  glad  to  manumit  all  tlieir 
*'  villeins.  But  tlie  said  holy  fathers,  with  the  abbots  and  priors, 
"  did  not  in  like  sort  by  tlielrs ;  for  they  also  had  a  scruple 
*^  in  conscience  to  impoverish  and  despoil  the  churcli  so  much, 
**  as  to  manumit  such  as  were  bond  to  their  churches,  or  to 
*'  tlie  manors  which  the  church  had  gotten;  and  so  kept  their 
**  villeins  stilL"  By  these  several  means  the  generality  of 
villeins  in  the  kingdom  have  long  ago  sprouted  up  into  copy- 
holders ;  their  persons  being  enfranchised  by  manumission  or 
long  acquiescence ;  but  their  estates^  in  titrictness,  remaining 
subject  to  the  same  servUe  conditions  and  forfeitures  as  before ; 
though,  in  general,  the  villein  services  are  usually  commuted 
for  a  small  pecuniary  quit  rent  **. 


As  a  farther  consequence  of  what  has  been  premised,  we  [  97  ] 
may  collect  these  two  main  principles^  which  are  held '  to  l>c 
the  supporters  of  the  copyhold  tenure,  and  without  whicli 
it  cannot  exist :  1-  That  the  lands  be  parcel  of^  and  situate 
withm  that  manor,  under  which  it  is  held.  2.  Tliat  they 
have  been  demised,  or  demisable^  by  copy  of  court-roll  imme- 
raorially*  For  immemorial  custom  is  tlie  life  of  all  tenures 
by  copy ;  so  that  no  new^  copyhold  can,  strictly  speakingj  be 
grajited  at  this  day. 

In  some  manors,  where  the  custom  liatli  been  to  permit 
the  heir  to  succeed  the  ancestor  in  his  tenure,  the  estates  are 
stiled  copyholds  of  inheritance ;  in  others,  where  the  lords 
have  been  more  vigilant  to  maintain  tlieir  rights,  they  remain 
copyholds  for  life  only  :  tor  the  custom  of  the  manor  has  in 
both  cases  so  far  superseded  the  will  of  the  lord,  that,  provided 
tlie  services  be  performed  or  stipulated  for  by  fealty^  he  can- 
not, in  the  first  instance,  refuse  to  admit  the  heir  of  his  tenant 
upon  his  death  ;  nor,  in  tlie  second,  can  he  remove  his  present 


•»  In  «oine  manors  tlie  copyholders 
wert?  bound  to  pcrfonn  the  most  ser- 
vile  offices,  as  to  hedge  and  ditch  ttie 
]ord'$  grounds,  to  lop  his  trves,  and 
reap  hrs  com,  an  J  the  like ;  Uie  lord 
usually  riiulmg  th um  meat  and  drink, 
and  sometimes  (as  is  stilt  tlie  H&e  in 
ih€  higfaUtuU  of  Scotland)  a  minstrel 
or  piper    for    thdr  divcriion.     (Rof» 


Maner,  tie  EHgwofr  Comm*  Mid.)  As 
in  the  kingdom  of  Wtiidah,  on  the 
Slave  coast  of  Africa,  the  people  arc 
bound  to  cut  and  CArry  in  Chc  king's 
corn  from  olf  his  demesne  lands,  and 
are  attended  by  muaic  during  alt  the 
time  of  their  labour.  (Mod.  Ud. 
Hist.  ivi.  429.) 
^  Co.Litt,  58* 
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tetiQiit  so  long  as  he  lives,  though  he  holds  nominally  by  the 
precarious  tenure  of  his  lonVa  wilL 

The  tVuits  and  appendages  of  a  copyhohl  tenure,  tliat  it 
liath  in  common  with  free  tenuresj  are  tealty,  services,  (as  well 
in  rents  as  otherwise,}  reliefs,  and  esclieats.  The  two  latter 
belong  only  to  copyholds  of  inheritance;  tlie  fornier  to  those 
for  life  also.  But  besides  these,  copyholds  liave  also  heriots, 
wardship,  and  fines.  Heriots,  wliich  I  think  are  agrees  I  to 
be  a  Danish  custom,  and  of  which  we  si  i  all  say  more  hereafter*, 
are  a  render  of  the  best  beast  or  other  good  (as  tlie  custom 
may  be)  to  the  lord  on  the  death  of  the  tenant.  This  is  plainly 
a  relic  of  villein  tenure  ;  there  being  originally  less  hardship 
in  it,  when  all  the  goods  and  chattels  belonged  to  the  lord, 
and  he  might  have  seisetl  them  even  in  the  viOehi*s  lifetime. 
These  are  incident  to  both  species  of  copyhold;  but  wardship 
[  98  ]  and  fines  to  those  of  ijiheritiince  only.  Wardship,  in  copy- 
hold estates,  partakes  both  of  that  in  chivalry  and  that  in 
socage.  Like  that  in  chivalry,  tlie  lord  is  the  legal  guardian; 
who  usually  assigns  some  relation  of  the  iniant  tenant  to  act 
in  his  stead ;  and  he,  like  the  gnardian  in  socage,  is  account- 
able to  his  ward  for  die  profits.  (16)  Of  fines,  some  are  in 
tlie  nature  of  primer  seisins,  due  on  the  death  of  each  tenant ; 

I  Seech.28. 


r 


(16)  There  is  some  obscurity  bs  to  this  point,  but  1  imagine  the  nceount 
given  of  it  in  the  text  cannot  be  the  correct  one.  As  the  tenure  clenrljr 
savoured  irwrc  of  socage  than  chivalry,  the  lortl,  without  a  speciiil  custom 
warranting  it,  cannot  well  be  &iippo&etl  to  be  ihe  gunnl'tun,  bnt  the  nciirest 
relftiion  to  whom  the  inhmtnnce  cannot  descend.  Andj  accordingly,  in 
2  Rolk-*»  Abr.  title  Garde  P.  pi,  K  it  is  laid  down  by  the  court,  that  "  if  u 
copyhold  descend  to  an  infant  within  the  age  of  fourteen,  liis  prochein  amy, 
10  whom  the  land  cannot  descend^  shall  have  the  custody  of  it  as  he  would 
of  a  freehold,  nnh^  tliere  be  a  custom  appointing  it  to  another.  If  there  be 
iuch  a  custom,  that  will  still  operate,  and  is  not  affected  by  the  statute  ofCh,2* 
(See  ante,  p. 88.)  But  the  present  question  is,  who  shall  now  be  guardian 
where  there  is  no  custom  ;  whether,  though  the  statute  w^ll  not  operate 
to  defeat  a  custom,  it  shall  take  place  in  the  absence  of  any  custom.  Mr, 
W&tkins  is  of  opinion  that  it  will,  and  even  where  there  i*  a  cu&tom  he 
thinks  that  the  father,  by  will  under  the  statute,  may  appoint  a  guardian 
of  the  body  of  his  child.  It  h  desirable  that  the  law  should  b«  as  he  st«te» 
it,  but  I  am  not  aware  that  any  decision  to  thai  effect  has  token  plac«. 
Ree  *  Wntk.  on  Copyholdt,  104. 
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others  are  mere  fines  for  alienation  of  the  lands ;  in  some 
manors  only  one  of  these  sorts  can  be  demanded,  in  some 
both,  and  in  others  neither.  Tliey  are  sometimes  arbitrary 
and  at  the  will  of  the  lord,  sometimes  fixed  by  custom ;  but^ 
even  when  arbitrary,  the  courts  of  law,  in  favour  of  the  liberty 
of  copyholders,  have  tied  them  down  to  be  reasonable  in  their 
extent ;  otherwise  they  might  amount  to  a  disherison  of  the 
estate.  No  fine,  therefore,  is  allowed  to  be  taken  upon  de« 
scents  and  alienations  (unless  in  particular  circumstances)  (17) 
of  more  than  two  years  improved  value  of  the  estate  ^  From 
this  instance  we  may  judge  of  the  favourable  disposition  that 
the  law  of  England  (which  is  a  law  of  liberty)  hath  always 
shewn  to  this  species  of  tenants;  by  removing,  as  far  as 
possible,  every  real  badge  of  slavery  from  them,  however 
some  nominal  ones  may  continue.  It  suffered  custom  very 
early  to  get  the  better  of  the  express  terms  upon  which  they 
held  their  lands ;  by  declaring,  that  the  will  of  the  lord  was 
to  be  interpreted  by  the  custom  of  the  manor :  and,  where  no 
custom  has  been  sufiered  to  grow  up  to  the  prejudice  of  the' 
lord,  as  in  this  case  of  arbitrary  fines,  the  law  itself  interposes 
with  an  equitable  moderation,  and  will  not  suffer  the  lord  to 
extend  his  power  so  far  as  to  disinherit  the  tenant 

Thus  much  for  the  antient  tenure  otpure  villenage,  and  the 
modern  one  of  copyhold  at  the  will  of  the  lord^  which  is  lineally 
descended  from  it. 

IV.  There  is  yet  a  fourth  species  of  tenure,  described  by 
Bracton  under  the  name  sometimes  of  privileged  villenage^ 
and  sometimes  of  viHein-socage.  This,  he  teUs  us^  is  such 
as  has  been  held  of  the  kings  of  England  from  the  conquest 
downwards ;  that  the  tenants  herein,  "  viUanafaciunt  servitioy     [  99  ] 

^  2  Ch.  Rep.  134.  >  /.4.  tr,  1.  c.28.  §  5. 


(17)  These  are  where  the  lord  is  not  compellfible  to  admit,  and  where 
the  grant  on  his  part  is  voluntary,  as  in  case  of  copyholds  for  lives  where 
there  is  no  right  of  renewal ;  or  even  where  there  is  a  binding  custom  to  re- 
new, but  which  allows  the  copyholder  to  put  in  more  than  one  life  at  a  time, 
for  there  in  fact  two  admisnons  take  place  at  once,  and  therefore  there  can 
be  no  hardship  in  a  double  fine.    See  Scriven  on  Copyholds,  574. 
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«*  sed  certa  et  determinaia /*  that  tliey  cannot  oliene  or  transfer 
their  tenements  by  grant  or  feoffment,  any  more  than  pnre 
villeins  can  :  but  must  surrender  them  to  the  lord  or  his 
steward  J  to  be  again  granted  out  and  held  in  villenage.  And 
from  these  circumstances  we  may  collect,  that  what  he  here 
describes  is  no  other  than  an  exalted  species  of  copyhold, 
subsisting  at  this  day,  viz.  the  tenure  in  aiUient  demesne;  to 
which,  as  partaking  of  the  baseness  of  viUenage  in  the  nature 
of  it*s  services,  and  the  freedom  of  sociige  in  their  certainty, 
he  has  therefore  given  a  name  compounded  out  of  botli,  and 
calls  it  viUannm  socagium* 


Antient  demesne  consists  of  those  lands  or  manors,  which, 
thougli  now  perhaps  granted  out  to  private  subjects,  were 

actually  in  the  hands  of  the  crown  in  the  time  of  Edward  the 
confessor,  or  William  the  conqueror;  and  so  appear  to  have 
been  by  the  great  survey  in  the  exchequer  called  domesday- 
book  ",  The  tenants  of  these  lands,  under  the  crown,  were 
not  all  of  the  same  order  or  degree.  Some  of  them,  as 
Britton  testifies",  continued  for  a  long  time  pure  and  absolute 
villeins,  dependent  on  the  will  of  the  lord  :  and  those  who 
have  succeeded  them  in  their  tenures  now  differ  from  common 
copyholders  in  only  a  few  points  ^.  Others  were  in  great 
measure  enfranchised  by  the  royal  favour :  being  only  lx>unt! 
in  respect  of  their  lands  to  perform  some  of  the  better  sort  of 
villein  services,  but  those  determinate  and  certain :  as,  to 
plough  the  king's  land  for  so  many  days,  to  supply  his  court 
with  such  a  quantity  of  provisions,  or  other  stated  ser\  ices ; 
all  of  which  are  now  changed  into  pecuniary  rents  :  and  in 
consitlenition  hereof  they  had  many  imnnuiities  and  privileges 
granted  to  them  ^ ;  as  to  try  the  right  of  their  property  in  a 
peculiar  court  of  their  own,  called  a  court  of  antient  demesne, 
by  a  peculiar  process,  denominated  a  writ  of  right  ciose"^ ;  not 
to  pay  toll  or  taxes;  not  to  contribute  to  the  expences  of 
knights  of  the  shire;  nor  to  be  put  on  juries;  and  the  hke'. 

[  100  ]       These  tenants,  therefore,  though  their  tenure  be  absolutely 
copyhold,  yet  have  an  interest  equivalent  to  a  freehold  :   for 


»  F*N.B.  14.  16, 

»  <:,  66. 

*>  F.  N.  B,  8«8. 


P  4  Inst.  8^9* 
^  F.N.  B.  11. 
'  /Wrf.  14, 
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notwithstanding  their  services  were  of  a  base  and  villeiious 
origiiial  *,  yet  the  teiiiints  were  esteemed  in  all  otlier  respects 
to  be  highly  privileged  villeins ;  and  especially  for  that  their 
services  were  fixed  and  determinate,  and  that  ihey  could  not 
be  compelled  (like  pure  villeins)  to  relinquish  tliese  tenements 
at  the  lord's  will,  or  to  hold  them  against  their  own :  "  et 
'*  i(k'o^^'  says  Bracton,  **  dicuntur  libcti"  Brittonj  alsoj  from 
such  their  freedom,  calls  them  absoltiteiy  sokemans^  and  their 
Vemxce  sokeTnanries :  which  he  describes  t  to  be  **  lands  and 
*<  tenements,  which  are  not  held  by  knight-service,  nor  by 
"  grand  serjeanty,  nor  by  petit,  but  by  simple  services,  being, 
**  as  it  were,  lands  enfranchised  by  the  king  or  his  predeces- 
**  sors  from  tlieir  antient  demesne,"  And  the  same  name  is 
also  given  them  hi  Fleta",  Hence  Fitzherbert  observes", 
llmt  no  lands  are  antient  demesne,  but  lands  holden  m  so- 
cage \  tliat  is,  »ol  in  free  and  conrimoii  socage,  but  in  this  am- 
phibious subordinate  class  of  villein-socage.  And  it  is  pos- 
sible, that  a,s  this  species  of  socage  tenure  is  plainly  founded 
upon  predial  services,  or  ser\'ices  of  the  plough,  it  may  liave 
given  cause  to  imagine  tliat  all  socage  tenures  arose  from  the 
same  original;  for  want  of  distinguishing  with  Bracton,  be- 
tween free  socage  or  sacnge  of  frank  tenure,  and  villein  socage 
'  or  socage  of  antient  demesne. 


Lands  holden  by  this   tenure   are  therefore  a  species  of 
cojiyliold,    and   as  such   preserved  and   exempted   from    the 
\  operation  of  tlie  statute  of  Charles  II.     Yet  they  differ  from 
common  copyholds,   principally  in  the  privileges  before  men- 
tioned ;  as  also  they  differ  from  freeholders  by  one  es|x;cial 
mark  and  tincture  of  viUenage,  noted  by  Bracton,  and  re-- 
.maining  to  this  day,  viz.  that  they  cannot  be  conveyed  from^ 
'man  to  man  by  the  general  common  law  conveyances  of  feoff-, 
ment^  and  tlie  rest ;  but  must  pass  by  surrender  to  the  lord' 
or  his  steward,   in  the  manner  of  common  'copyholds  :  yet 
with  this  distinction  ""^  that  in  the  surrender  of  these  lands  In  [ 
antient  demesne,  it  is  not  used  to  say,  *'  to  hold  at  the  'wiii  o 


101  ] 


•  Gtlb.hiit.  ofexdi,  IB,  aad  30. 
VOU  II. 


'  Kitchen  oa  court%  194, 
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ihe  lord^^  in  their  copies*  but  only,  "  lo  hold  according  to  tie 
**  cusiom  of' the  manor  J'*  (iS) 

Thus  have  we  taken  a  compendious  view  of  the  principal 
and  fundamental  points  of  the  doctrine  of  tenures,  both  antient 
and  modern,  in  which  we  cannot  but  remark  the  mutual 
connexion  and  dependence  thai  all  of  them  have  upon  each 
other.  And  upon  the  whole  it  appears,  that  whatever  changea 
and  alterations  these  tenures  have  in  process  of  time  under- 
gone>  from  the  Saxon  aera  to  the  12  CanIL  all  lay  tenures 
are  now  in  effect  reduced  to  two  species ;  Jr€€  tenure  in  com- 
mon socage,  and  hase  tenure  by  copy  of  oourt-rolL 

I  MENTIONED  t^f/  teiiures  only ;  because  there  is  stdl  be- 
hind one  other  species  of  tenure,  reserved  by  the  statute  of 

Charles  IL,   which  is  of  a  spiritual  nature,  and  called  the 
tenure  in  frankalmoign. 


(ta]  The  qnaUttes  and  pnvileges  of  antient  demesne  ofe  very  diflerent 

and  some  of  them  are  hardly  reconcileable  with  the  Dotion  of  its  being  a 
species  of  copyhold,  Mr*  ScrivcD  statts  that  ihcre  are  ihree  sort&  of  te- 
nants in  antient  demesnes :  one,  of  those  who  hold  their  lands  freely  by  the 
grant  of  the  king ;  a  second,  who  hold  of  a  manor  which  ia  antient  demesne^ 
but  not  at  the  will  of  the  lord,  and  whose  estates  pass  hy  suireader  or  deed 
and  admittance,  and  who  arc  denominated  customary  freeholders;  and  a 
thirds  who  hold  of  a  tnanor^  which  is  antient  demesne,  by  copy  of  court 
roil  at  the  will  of  the  lord,  and  are  denominated  copyholders  of  base  tenure; 
which  latter  cimnot  maintain  a  writ  of  right  close,  or  mouMtravcruniy  but 
•re  to  soe  by  pluint  in  the  lord*«  court.     On  Copyholds,  65<?. 

In  the  te3Lt,  and  in  the  cases  generally,  this  fact  ia  oTerlooked,  chough  it 
if  very  important  a^  esLplaining  the  variety  mentioned  above^  and  making 
treti  the  highest  privileges  and  the  freest  qualities  not  nnrea&onable  with 
reference  to  some  tenants  in  ancient  demesne,  to  whom  probaWy  they 
ought  to  be  conHned. 

Whatever  be  the  kind  of  antient  dcme^ne^  which  a  manor  is  pleaded  lo 
be,  the  truth  of  tuch  plea  is  always  tried  by  Domesday  book,  which  ham 
therefore  been  called  Lihcr  Jiuiicaioriug.  This  book  coo  tains  a  survey 
of  all  the  manors  throughout  England,  except  those  in  the  four  northern 
counties  and  in  part  of  Lancashire.  It  has  been  lately  reprinted  with  glttl 
fidelity  and  correctness,  by  order  of  government,  as  well  as  u  Tjduable  fup> 
plement  called  the  Boidon  Book,  which  contains  a  similar  survey  of  the 
Rte  of  Durbun,  iDidt  by  order  of  Btihop  Fudwy,  nephew  to  kiQ| 
D,  LQ  the  year  1 185.  , 
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V,  Tenure  m  frankalmoign,  in  liban  cl^emo^/na  or  tree 
'alms,  IB  that  whereby  a  religious  corporation j  aggregate  or 
sole,  holdeth  lands  of  the  donor  to  them  and  their  successors 
.for  ever^  The  service  %vhich  they  were  bound  to  render  for 
these  lands  was  not  certainly  defined;  but  only  in  general 
to  pray  for  die  souls  of  the  donor  and  his  heirs,  dead  or  alive; 
and  tlierefore  they  did  no  fealty,  (which  is  incident  to  all 
other  services  but  this  %)  l>e cause  this  divine  service  was  of  a 
higher  and  more  exalted  nature  «.  This  is  the  tenure,  by 
which  almost  all  the  antient  monasteries  and  rehgiotis  houses 
held  their  lands  ;  and  by  which  the  parochial  clergy,  and  very 
many  ecclesiastical  and  eleemosynary  foundations^  hold  them 
at  this  day^  the  nature  of  the  service  being  upon  the  reform- 
ation altered  J  and  made  contbrmable  to  the  purer  doctrines 
of  the  church  of  EnglaiuL  It  was  an  old  Saxon  tenure;  and  [  102  ] 
continued  under  the  Norman  revolution  dirough  the  great 
respect  that  was  shewn  to  religion  and  religious  men  in 
antient  times.  Which  is  also  the  reason  that  tenants  in 
Jrankalmoign  were  discharged  of  all  other  services,  except  the 
trinoda  ruxessitasy  of  repairing  the  highways,  building  castles, 
and  repelling  invasions  ^ :  just  as  the  Druids,  among  the 
antient  Britons,  had  omnium  remm  immtmiiateju'^.  And,  even 
at  present,  this  is  a  tenure  of  a  nature  very  distinct  from  all 
others ;  being  not  in  the  least  feodal,  but  merely  spiritual. 
For  if  the  service  be  iieglected,  the  law  gives  no  remedy  by 
distress  or  otherwise  to  the  lord  of  whom  the  lands  are  hold  en : 
but  merely  a  complaint  to  the  ordinary  or  visitor  to  correct 
it  *.  Wherein  it  materially  differs  from  what  was  called 
tenwe  bt/  divine  savice  :  in  whicli  the  tenants  were  obliged  to 
do  some  special  divine  services  in  certain  ;  as  to  sing  so  manv  ___-^-,,__ 
masses,  to  distribute  such  a  sum  J 
being  expressly  defined  and  pres 
of  propriety  be  called  free  alms ; 
performed,  the  lord  miglit  distreii 
tlie  visitor'.  (19)     All  such  dona( 


y  Litt  5  133. 
»  Ibid.  §  131. 
•  Ibid.  135. 
^  BmctoD*  ;,  4.  tr. 


c,98.    |1. 


^    Z  IM  ] 


(19)  And  was  in  titled  to  fealty,  as 
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use;  for  since  the  statute  of  quia  emptores^  ISEdw.L  none 
but  the  king  can  give  lands  to  be  holden  by  this  tenure  >•  (20) 
So  that  I  only  mention  them,  because  JrankaJmoign  is  ex« 
cepted  by  name  in  the  statute  of  Charles  II.  and  therefore 
subsists  in  many  instances  at  this  day.  Which  is  all  that 
shall  be  remarked  concerning  it;  herewith  concluding  our 
observations  on  the  nature  of  tenures. 

t  Litt.  $  14a 

(80)  The  statute  obliging  all  persons  who  alienated  their  lands,  to  re- 
lenre  the  tenure  to  the  next  immediate  lord  by  the  name  tertficet,  by  which 
they  hdd  themselves;  this  of  course  prevented  for  the  future  any  conver- 
non  of  lay  into  spiritual  tenures.  The  king  was  not  mentioned  in  the  sta-* 
tuite^  nor  could  it  apply  to  him. 


OF  THINGS. 
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CHAPTER   THE    SEVENTH. 

OF  FREEHOLD  ESTATES,  of 
INHERITANCE. 


nPHE  next  objects  of  our  disquisitions  are  the  nature  and 
properties  of  estates.  An  estate  in  lands,  tenements? 
and  hereditaments,  signifies  such  interest  as  the  tenant  hath 
therein :  so  that  if  a  man  grants  ail  his  estate  in  Dale  to  A  and 
his  heirs,  every  thing  that  he  can  possibly  grant  shall  pass 
thereby  ».  It  is  called  in  Latin  stahis  ;  it  signifying  the  con- 
dition, or  circumstance,  in  which  the  owner  stands  with 
regard  to  his  property.  And  to  ascertain  this  with  proper 
precision  and  accuracy,  estates  may  be  considered  in  a  three* 
fold  view :  first,  with  regard  to  the  qua?iiitt/  of  hiterest  which 
the  tenant  has  in  the  tenement :  secondly,  with  regard  to  the 
time  at  which  that  quantity  of  interest  is  to  be  enjoyed ;  and, 
thirdly,  with  regartl  to  the  niimba^  and  connexions  of  the 
tenants. 

First,  with  regard  to  the  qxmntiit^  of  interest  which  the 
tenant  has  in  the  tenement,  this  is  measured  by  it's  duration 
and  extent.  Tlius,  either  his  right  of  possession  is  to  subsist 
for  an  uncertain  period,  during  his  own  life,  or  the  life  of 
another  man  ;  to  determine  at  his  own  decease,  or  to  remain 
to  his  descendants  after  him  *  or  it  is  circumscribed  within  a 
certain  number  of  years,  months,  or  days  :  or  lastly,  it  is 
infinite  and  unlimitedj  being  vested  in  him  and  Ids  represent- 
atives for  ever.  And  this  occasions  the  primary  division  of 
estates  into  such  as  arc  freehold ^  and  such  as  are  less  than 
Jreehold* 

'  C^J*  Litt  345. 
I   S 


[    104  ] 


THE  RIGHTS  Book  I L 

An  estate  of  freehold,  Itherttm  tetiementum^  or  franktene- 
meiit,  is  defined  by  Brittoii  "^  to  be  "  the  ^jossession  of  the  soil 
*'  by  a  freeman."  And  Sl  Germyn*  tells  iis,  that  **  the 
*'  possession  of  the  land  is  called  in  the  law  of  England  the 
"  franklenement  or  freehold."  Such  estate,  therefore,  and 
no  other,  as  requires  actual  possession  of  the  land,  is,  legally 
spenkingi/reehold  :  which  actual  possession  can^  by  the  course 
of  the  common  law,  be  only  given  by  the  ceremony  called 
livery  of  seisin,  which  is  the  same  as  the  feodal  investiture- 
And  from  these  principles  wc  may  extract  this  description  of 
a  fi-eehold ;  that  it  is  such  an  estate  in  lands  as  is  conveyed 
by  livery  of  seisin,  or  in  tenements  of  any  incorporeal 
nature,  by  what  is  equivalent  thereto*  And  accordingly  it 
is  laid  down  by  Littleton'^,  that  where  a  freehold  shall  pass, 
it  behoveth  to  have  livery  of  seisin*  As,  therefore,  estates  of 
inheritance  and  estates  for  life  could  not  by  common  law  be 
conveyed  without  Uvery  of  seisin,  these  are  properly  estates 
of  freehold  ;  and,  as  no  other  estates  were  conveyed  with  the 
same  solemn Ity,  therefore  no  others  are  properly  freehold 
estates. 

Estates  of  freehold  (thus  understood)  are  either  estates 
qf  inheritance^  or  estates  not  of  inheritance*  The  former  are 
again  divided  into  inheritances  absolute  or  fee-simple;  and 
inheritances  limited^  one  species  of  which  we  usually  call 
fee-taih 

I.  Tenant  in  fee- simple  (or,  as  he  is  frequently  styled, 
tenant  in  fee)  is  he  that  hath  lands,  tenements,  or  heredita- 
jnents,  to  hold  to  him  and  his  heirs  for  ever*:  generally, 
absolutely,  and  simply ;  without  mentioning  wftai  heirs,  but 
referring  that  to  his  own  pleasure,  or  to  the  disposition  of  the 
law%  The  true  meanitig  of  the  word  fee  {feodum)  is  the 
same  w  itli  that  of  feud  or  fief,  and  in  it*s  original  sense  it  is 
[  105  ]  taken  in  contradistinction  to  (dlodium^ ;  which  latter  the 
writers  on  this  subjea  define  to  be  every  man's  own  land, 
which  he  possesselh  merely  in  his  own  right,  without  owing 
any  rent  or  service  to  any  sujicrior.     This  is  prt>perty  in  it's 

^  Uv.&Slud,  b.9»  d.<2.  '  See  p. 45. 47. 
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highest  degree;  and  the  owner  thereof  hath  absolutum  et  di-^ 
rectum  dominimfh  and  theretbre  h  said  to  be  seised  thereof 
absolutely  in  dominico  mo  in  liis  own  demesne,  ^ui  feodum^ 
or  fee,  is  that  which  is  held  of  some  superior,  on  condition  of 
rendering  him  service ;  in  whic!i  superior  the  ultimate  pro- 
perty of  the  land  resides.  And  therefore  sir  Henry  Spel- 
manS  defines  a  feud  or  fee  to  be  the  right  which  the  vasal 
or  tenant  hath  in  lands,  to  use  the  same,  and  take  the  profits 
thereof  to  him  and  his  lieirs,  rendering  to  the  lord  his  due 
services  j  the  mere  allodial  propiei^  of  the  soil  always  remain- 
ing in  the  lord.  This  allodial  proj>erty  no  subject  in  England 
bos  *' ;  It  being  a  receivet),  and  now  undeniable,  principle  in 
the  law,  that  all  the  lands  in  England  are  holden  mediately  or 
immediately  of  the  king.  The  king  therefore  only  hath  ab- 
minium  et  directum  dominium  ' :  but  all  subjects*  lands  are  in 
the  nature  o^  feodum  or  fee  ;  whether  derived  to  them  by 
descent  from  their  ancestors,  or  purchased  for  a  valuable  con- 
sideration ;  for  they  cannot  come  to  any  man  by  either  of 
those  ways,  unless  accompanied  with  those  leodal  clogs  which 
were  laid  upon  the  first  feudatory  when  it  was  originally  grant- 
ed. A  subject  therefore  hath  only  the  usufruct,  and  not  the 
absolute  property  of  the  soil;  or,  as  sir  Edw^ard  Coke  ex- 
presses it**,  he  hath  dominium  tdiky  but  not  dominium  directum. 
And  hence  it  is,  that  in  the  most  solemn  acts  of  law  we  ex- 
press the  strongest  and  highest  estate  that  any  subject  can 
have,  by  these  woi\ls,  "  he  is  seised  thereof  in  his  demesne^ 
•*  as  of  fee**  It  is  a  man's  demesne,  domimcuju,  or  property, 
since  it  belongs  to  him  and  his  heirs  for  ever :  yet  this  do- 
miniaimj  projjerty^  or  demesne,  is  strictly  not  absolute  or  al- 
lodial, but  qualified  or  feodal :  it  is  his  demesne,  as  qffee ; 
that  is,  it  is  not  purely  and  simply  his  own,  since  it  is  held  of 
a  superior  lord,  in  whom  the  ultimate  property  resides. 

This  is  die  primary  sense  and  acceptation  of  tlie  word  fee.  [ 
But  (as  sir  Martin  Wright  very  justly  observes  ^)  the  doctrine 
*'  that  all  lands  are  holden,"  having  been  for  so  many  ages 
a  fixed  and  undeniable  axiom,  our  English  lawyers  do  very 


*  of  feudif  c.  ] . 
b  Co.  Litt-  I* 

*  Proedium  damini  regis  «tt  dinedum 


dominium,   cujus  nuHuf  est  aulh(tr  niti 
Dew,     Ibid, 

k  Co.  Lit.  L 

\  often,  H8, 
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rarely  (of  late  years  especially)  use  the  word  fee  in  this  it's 
primary  original  sense,  in  contradistinction  to  allodium  or  ab- 
solute property,  with  which  til ey  have  no  concern;  but  ge- 
nerally use  it  to  express  the  continuance  or  quantity  of  estate. 
A  fee  therefore^  in  general,  signifies  an  estate  of  inheritance: 
being  the  highest  nntl  most  extensive  interest  that  a  man  can 
have  in  a  feud :  and  when  the  term  is  used  simply,  without 
any  other  adjunct,  or  lias  the  adjunct  of  simple  annexed  to  it, 
(as  a  fee,  or  a  fee-simple,)  it  is  used  in  contradistinction  to 
a  fee  conditional  at  the  common  law,  or  a  fee-tail  by  the 
statute :  importing  an  absolute  inheritance,  clear  of  any  con- 
dition, limitation,  or  restrictions  to  particular  heirs,  but  de- 
scendible to  the  heirs  general,  whether  male  or  female,  lineal 
or  coll  ate  rah  And  in  no  other  sense  than  this  is  the  king 
said  to  be  seised  in  fee,  he  being  the  feudatory  of  no  man  ™. 

Taking  therefore^c  for  the  fulurcj  unless  where  otherwise 
explained,  in  this  it's  secondary  sense^  as  an  estate  of  inherit- 
ance, it  is  applicable  to,  and  may  be  had  in,  any  kind  of 
hereditaments  eitlicr  coq>oreal  or  incorporeal  ^*  But  there 
is  this  distinction  between  the  two  species  of  hereditaments : 
that^  of  a  corporeal  inheritance  a  man  shall  be  said  to  be 
seised  /;*  his  demesne^  as  of  fee  ;  of  an  incorporeal  one,  he 
shall  only  be  said  to  be  seised  a$  of  fee,  and  not  in  his 
demesne**.  For,  as  incorporeal  hereditaments  arc  in  their 
nature  collateral  to,  and  issue  out  of  lands  and  houses  ^*,  their 
owner  hath  no  property,  dontiniaan  or  demesne,  in  the  tliiftg 
ilselli  but  hath  only  something  deriveil  out  of  it;  resembling 
the  se^-vitiites^  or  services,  of  die  civil  law  *'-  l^he  dominicnrn 
[  107  1  or  property  is  fretjuently  in  one  man,  while  tlie  appendage  or 
service  is  in  another.  Thus  Gains  ma}'  be  seised  as  (ffcc  of 
ft  way  leading  over  the  land>  of  which  Titius  is  seised  in  ///s 
demesne^  as  of  fee*  ( 1 ) 

•"  Co,  Litt*l.  o  Litt.  §10, 

"  Fettdum  fti  ftMMf  71111  teu^l  siMet        ^  See  p«g«  9(X 

haerrtiibui    mii,    m^  tit  tfnemfHtum,         ^  Servitus  esijas^  pia  m  mta  nhfrmg 


(I)  Soc  page  fio,,  wliens  the  awthor  does  not  confine  incorporeat  heredit* 
nmeul])  Cti  tliingii  ijisuini?  out  of  lti»iU  nnJ  houses,  l>ut  to  things  b.iuing  out 
of  any^  thing  corporate,  rc-'^il  or  jterKonal.  But  the  true  reason  of  the  flis* 
tlnction  13  clearly,  not  that  the  owner  of  the  dcrivntive  has  no  property 

in 
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The  fee-simple  or  inheritaiice  of  lands  and  tenements  is 
generally  vested  and  resides  in  some  person  or  other ;  though 
divers  inferior  estates  may  he  carved  out  of  it  As  if  one 
grants  a  lease  for  twcnty*one  years,  or  for  one  or  two  lives, 
the  fee-simple  remains  vested  in  him  and  his  heirs  j  and  after 
the  determination  oF  those  years  or  lives,  the  land  reverts  to 
the  grantor  or  his  heirs,  who  shall  hold  it  again  in  fee-simple. 
Yet  sometimes  the  fee  may  be  in  abe^ance^  that  is  (as  the 
word  signifies,)  in  expectation,  remembrance,  and  contem- 
plation in  !aw;  there  being  no  person  in  esse,  in  whom  it  can 
vest  and  abide:  though  the  law  considers  it  as  always  po- 
tentially existing,  and  ready  to  vest  whenever  a  proper  owner 
appears.  Thus,  in  a  grant  to  John  for  life,  and  afterwards 
to  the  heirs  of  Richard,  the  inheritance  is  plainly  neither 
granted  to  John  nor  Richard,  nor  can  it  vest  in  the  heirs  of 
Ricliard  till  his  death,  nam  nana  est  haeres  vivenfi^ :  it  remains 
therefore  in  waiting  or  abeyance,  during  the  hfe  of  llichard^ 
This  is  likewise  always  the  case  of  a  parson  of  a  church,  %vho 
hath  only  an  estate  therein  for  the  terra  of  his  life  ;  and  the  in- 
heritance remains  in  abeyance '.  And  not  only  the  fee,  but 
the  freehold  also,  may  be  in  abeyance ;  as,  when  a  parson 
dies,  the  freeliold  of  his  glebe  is  in  abeyance^  until  a  successor 
be  named,  and  tlien  it  vests  in  the  successor'.  (2) 


'  Co,  Lilt.  342- 


'    LUL   §  Cy46. 


Litt.  I  647. 


ill  the  land  or  house  from  which  it  is  derived,  but  that  the  tiling  in  which 
he  has  a  property,  the  right  of  way  for  instance,  is  incorporeal^  and  in- 

I  capable  of  being  in  manu^  or  actiml  posscssioth 

(2)  This  opinioiY,  which  may  now  be  consitiered  iis  exploded,  was  founded 
on  a  notion,  generally  speaking,  true  enongli,  that  the  operation  of  livery 

,  waa  immediate  and  entire,  and  therefore  that  the  livery  to  John,  in  the 
case  pat,  carried  the  remainder  over  with  it  at  the  same  time  out  of  the 
grantor  ;  and  if  the  remainder  passed  from  the  grantor,  as  it  clearly  passed 
for  the  present  to  nobody,  this  doctrine  of  abc)  ance  was  a  necessary  con- 
6ef]uenec.  This  conclusion,  though  cotiehed  in  imposing  terms,  ai*  ahey* 
ance,  in  grcvm  /<?gw,  and  in  nMhtu,  was  by  no  meana  satisfactory ;  these 
terms  of  what  might  be  called  legal  gco^aphy  did  not  explain  to  any 
nian^i.  mind  nykerc  the  estate  was  in  the  intenal.  At  the  same  time,  certain 
opinions  were  hehl,  seemingly  inconsistent  with  it ;  for  instance,  it  was  laid 
down,  that  if  John  died  in  the  hfe-tiinc  of  Itirhanl,  ns  the  beirs  of  Richwrd 
L'oiild  never  take  (see  post,  U>9.),  the  ^[^nintor  should  hnve  the  land  again, 
the  same  grantor  in  whom,  by  the  hypothesis,  no  estate  remained.  Mr. 
Fearue  met  the  doctrioe  in  the  only  way  in  which  it  could  be  met,  by  den)** 
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The  word  **  heirs  '*  is  necessary  in  the  gnuit  or  donation, 
in  order  to  make  a  fee,  or  inheritance.  For  if  land  he  given 
to  a  man  for  ever,  or  to  him  and  his  assigns  for  ever,  this 
vests  in  him  but  an  estate  for  life  »»•  This  very  great  nicety 
about  the  insertion  of  the  word  "  heirs,"  in  all  feoffinent«  and 
grants,  in  order  lo  vest  a  fee,  is  plainly  a  relic  of  the  feodal 
strictness ;  by  which  we  may  remember  "  it  was  require<l  that 
the  form  of  the  donation  should  be  punctually  pursued ;  or 
that,  as  Cragg  '  expresses  it  in  the  words  of  Baldus,  **  do- 
"  nationes  sint  strict ijimii  ne  qtdsplus  donasse  praemimatin-  qitam 
*<  in  donatione  cJcpresseritJ*  And  therefore,  as  the  personal 
abilities  of  the  donee  were  originally  supposed  to  be  the  only 
inducements  to  the  gill,  the  donee*s  estate  in  the  land  ex- 
tended only  to  his  own  person,  and  subsisted  no  longer  than 


Litt  $  1. 


*  See  pfig«  56, 


'  l,h  t,9,  §17- 


iiig  the  premisses,  and  reasoncil,  that  if  the  rcmaincler  passed  io  nobody,  it 
pOMed/rom  nobody ;  l>ut  that  there  was  a  **  tjuspenftion  of  the  complete  or 
al)soJute  operation  of  such  feolfinent  or  conveyance  in  regard  to  the  inherit* 
snce,  till  the  intended  channel  for  the  reception  of  such  inheritance  came 
into  emtcnce.**  This  principle  wiil  be  found  to  explain  all  the  cases  in 
the  text ;  whatever  portion  of  the  inheritance  cannot  take  cflect  ht  pntieuti^ 
remains  in  the  grantor  or  his  heirs ;  and  if  the  inheritance  can  never  pass, 
as  in  the  case  of  the  churchy  it  always  remains  there.  See  Feame  on  Con. 
Rem.  559.  364,  6th  edition. 

With  respect  to  the  case  of  a  freehold  in  abeyance,  that  seems,  upon 
other  grounds,  as  objectionable  as  the  former  j  feudal  principles  always 
requiring  an  immediate  tenant  of  the  freehold  for  the  performance  of  the 
terviccst  and  to  answer  to  the  action  of  a  stran^^. 

The  case  put  of  the  glebe  during  a  vacancy  of  the  church,  is  not^  per- 
haps, easy  of  solution ;  that  which  Mr.  Christian  propO!»ed  in  a  note  on 
this  passage  it  not  entirely  satisfactory-.  He  would  place  the  freehold  in 
the  future  successor,  who  is  to  be  brought  into  view  and  notice  by  insti- 
tuti0n  and  induction.  But  if  it  is  in  hiui^  it  is  iK>t  there  usefully^  for  either 
of  the  purposes  for  which  alone  the  law  requires  it  to  l>e  in  uny  one —  the 
•ervicet  arc  not  performed,  and  there  is  no  one  to  answer  the  prttcipc  of  a 
iiranger.  The  same  objection  indeed  applies,  if  we  place  it  in  the  heir  of 
the  founder,  or  the  ordinary.  Perhaps  it  may  be  thought  not  unreasonal>le 
to  admit  this  to  be  an  exception  to  the  general  rule ;  an  estate  altogether 
is  the  creature  of  leg^l  reasoning,  to  be  moulded,  raised,  or  extinguished 
accordingly ;  and  it  may  be  fairly  argued,  that  ai  the  freehold  can  ciiist 
In  no  oa«  to  any  useful  legal  purpose,  during  die  vacancy  of  the  church,  it 
BMy  nol  CKiit  at  all.  This  is  a  coujccture  bamrded  with  great  diffidence ; 
but  whtcb  may  be  idlowed  in  a  «{ttc§tioD  of  more  curiosity  than  practical  in- 
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his  life;  unless  the  tlonotj  by  an  express  provision  in  tbe 
grant,  gave  it  r  longer  contiwuuiice,  and  extended  it  also  to 
his  heirs.    But  tliis  rule  is  now  softened  by  many  exceptions^. 

For,   L  It  does  not  extend  to  devisees  by  will;  in  which, 
as  they  were  introduced   at  tlie  time  when  the  feodal  rigour 
was  apace  wearing  out,  a  more  liberal  construction  is  allowed ; 
and  therefore  by  a  devise  to  a  mmi  lor  ever,  or  to  one  and 
his  assigns  for  ever,  or  to  one  in  fee-simple,  the  devisee  hath 
an  estate  of  inheritance ;  for  the  intention  of  the  devisor  is 
Ifiufficiently   plain    from   the   words    of  perpetuity    annexed, 
Ithough  he  hath  omitted  tlie  legal  words  of  inheritance.     But 
llf  the  devise   be  to  a  man  and  his  assigns,  without  annexing 
I  words  of  perpetuity,  there  tlie  devisee  sliall  take  only  an  estate 
for  life ;  for  it  does  not  appear  that  the  devisor  intended  any 
more,  (S)     2*  Neither  does  this  rule  extend  to  fines  or  recove- 
ries  considered  as  species  of   conveyance ;    for  thereby  an 
estate  in  fee  passes  by  act  and  operation  of  law  without  the 
word  "  heirs,'*  as  it  does  also,  for  particular  reasons,  by  cer- 
tain  other  methods  of  conveyance,  which  have  relation  to  a 
former  grant  or  estate,  whereiii  the  word   "  heirs,"  was  ex- 
^  pressed  *.(4)    3,  In  creations  of  nobility  by  writ,  the  peer  so 
\  created  hath  an  inheritance  in  his  title,  without  expressbg  the 
word  **  heirs  f  for  heirship  is  implied  in  the  creation,  unless  it 
be  otherwise  specially  provided  :  but  in  creations  by  patent, 
which  ^^  sincii  JtmSf  the  word  *' hen's"  must  be  inserted, 


'  Co.  Litt.  %  10. 


*  JWcf.  9. 


(j)  The  author  oteaas  that  It  iloes  not  appear  merely  from  the  word 

'  siiigiu"  that  the  devisor  intended  any  more.     Where  the  gift  h  to  a  aian 

^aad  his  aasigDBj  it  may  be  manifest  from  other  parts  of  tbe  will,  that  a  fee 

was  intended  J  and  if  so,  will  pass ;  aa  indeed  it  might  if  the  word  aM%n^ 

were  wholly  omitted. 

(4)  Thia  second  class  of  exceptions  (if  indeed  they  can  be  called  excep- 
tion*, being  not  against,  but  beside  the  rule,)  cannot  be  made  very  intelli- 
gible, till  a  later  part  of  the  rolume.  But  they  all  proceed  on  the  principle, 
that  these  conveyances  do  not  profess  to  create  a  new  estate  in  the  grantee, 
but  either  to  acknowledge  in  him  a  pre-existing  fee,  to  snflTer  a  preexisting 
fee  wrongfully  withheld  from  him  to  be  recovered  by  him  by  judgment 
of  laWj  or  to  pahs  to  him  by  way  of  reference  a  fee  properly  described  and 
conveyed  in  some  other  grant  to  some  other  person,  as  amply  as  it  ha* 
been  described  and  conveyed  in  thai  other  grsmt  to  referred  to* 
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ise  there  is  no  inheritance*  (5)  4.  In  grants  of  lands  U> 
«ole  corporations  and  their  successors,  the  word  **  successors" 
supplies  the  place  of  **  heirs ;"  for  as  heirs  take  from  the  an- 
cestor, so  doth  the  successor  from  the  predecessor.  Nay,  in 
r  lUQ  T  a  grant  to  a  bishop,  or  other  sole  spiritual  corporation,  in 
Jrankalmoigii ;  the  word  ^'ftanlahnoigti^*  supplies  the  place 
of  "  successors'*  (as  the  word  "  successors"  supplies  the  place 
of  "  heirs**)  cjc  vi  termini ;  and  in  all  these  cases  a  fee-simple 
vests  in  such  sole  coiporation.  But,  in  a  grant  of  lands  to  a 
corjx)ration  aggregate*  the  word  *'  successors"  is  not  neces- 
sary, diough  usually  inserted  :  for,  albeit  such  simple  grant  be 
stricdy  only  an  estate  for  life,  yet  as  tliat  corporation  never  dies, 
such  estate  for  life  is  perpetual,  or  equivalent  to  a  fee-simple, 
and  tlierefbre  the  law  allows  it  to  be  one  \  5.  Lastly,  in  the 
case  of  the  king,  a  fee-simple  will  vest  in  him,  without  the 
word  **  heirs"  or  "  successors"  in  the  grant ;  partly  from  pre- 
rogative royal,  and  pardy  from  a  reason  similar  to  the  last, 
because  the  king  in  judgment  of  law  never  dies  **.  But  the 
general  rule  is,  that  the  word  '*  heirs'*  is  necessary  to  create 
an  estate  oi*  inheritance. 


11.  We  are  next  to  consider  limited  fees,  or  such  estates  of 
inheritance  as  are  clogged  and  confined  with  conditions,  or 
qualifications,  of  any  sorU  And  these  we  may  divide  into 
two  sorts  :  1 .  Qimlified^  or  hase  fees ;  and,  2*  Fees  condiiioftal^ 
so  callctl  at  the  conunon  law ;  and  afterwards  fees-tail^  in  con* 
sequence  of  the  statute  de  donis. 


!•  A  BASE,  or  qualified  fee,  is  stich  a  one  as  hath  a  quali- 
fication subjoined  thereto,  and  which  must  be  determined 
whenever  die  qualification  annexed  to  it  is  at  an  end.  As,  in 
the  case  of  a  grant  to  A,  and  his  heirs,  taiants  of  the  manor  of 
Dak ;  in  this  instance,  whenever  the  heirs  of  A  cease  to  l)e 
tenants  of  that  manor,  the  grant  is  entirely  defeated.  So, 
when  Henry  VL  granted  to  John  Talbot,  lord  of  the  manor 
of  Kingsion*Lisle  in  Berks,  tJiat  he  and  his  heirs,  lords  of  the 
said  manor,   should  he  peers  of  tJie   realm,   by  the  title  of 


•  Sv«  Vol.  I.  p.  484. 


^  Sec  Vol.I.  p.9l9. 


(5)  See  Vol.  I.  p.  400. 
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barons  of  Lisle;   here  John  Talbot  had  a  base  or  quaUfied 

fee  in  dmt  dignity  %  and,  the  instant  he  or  his  lieirs  quitted 

the  seigniorj  of  diis  manor,  the  dignity  was  at  an  end,     Tliis 

estate  is  a  fee,  because  by  possibility  it  may  endnre  for  ever  [  no  ] 

in  a  man  and  his  heirs :  yet  as  that  duration  depends  upon 

the  concurrence  of  collateral  c i re um stances >  w  hich  qualify  and 

debase  the  purity  of  the  donation,  it  is  therefore  a  quahfied  or 

base  fee,  (6) 


2,  A  CONDITIONAL  fec^  at  the  comnion  law,  was  a  fee 
restrained  to  some  particular  heirs,  exclusive  of  otliers :  "  do^ 
"  naiio  stricta  et  coarctata  "^  j  sicui  cerik  haeredibiis^  quibfisdavi 
*'  a  sticcessiotie  exclmi's ;  as  to  the  heirs  of  a  mau^s  bodj/^  by 
which  only  his  hneal  descendants  were  athnitted,  in  exclusion 
of  collateral  heirs;  or  to  the  heirs  male  of^  kis  bod^y  in  exclu- 
sion both  of  collaterals,  and  lineal  females  also.  It  was  called 
a  conditional  fee»  by  reason  of  the  condition  expressed  or  im- 
plied in  the  donation  of  it,  diat  if  the  donee  died  without  such 
particular  heirs,  the  laud  should  revert  to  the  donor.  For 
this  was  a  condition  annexed  by  law  to  aU  grants  whatsoever ; 
tliat,  on  failure  of  the  heirs  specified  in  the  grant,  the  grant 
should  be  at  an  end,  and  the  land  return  to  it's  antient  pro- 
prietor *^.  Such  conditional  fees  were  strictly  agreeable  to  the 
nature  of  feuds,  when  they  first  ceased  to  be  mere  estates  for 
life,  and  were  not  yet  arrived  to  be  absolute  estates  in  fee- 
simple.  And  we  find  strong  traces  of  these  hniited,  condi- 
tional fees,  which  could  not  be  aUenated  from  the  hueage  of 
the  first  purchaser,  in  our  earliest  Saxon  laws ', 

Now,  with  regard  to  the  condition  amiexed  to  tliese  fees  by 
the  common  law,  our  ancestors  held,  that  such  a  gift  (to  a 


^  Co,  Lilt.  27, 

**  Flet,  LS.  C.3.  5  5. 

•  Flowd,  241. 

^  Si  qitis  tirram  haeredUariam  habeatt 
quam  pareiUet  ^}u9  ipsi  rdi^uerttntf  tunc 
uatuimu»f  ut  earn  non  vejuiai  a  cognotii 


haeredibus  suis,  n  adiil  scri^Hura  t>el  testis^ 
^uod  iiii  virv  ftrohibiium  sii,  gui  earn  ofr 
iniiio  acqumvUf  et  iUi  ywt  ram  vendidit^ 
ut  iia  facerc  nequeat.  LL.  Adfred* 
C.37, 


(6)  The  owner  of  a  base  fee  has  the  fame  Hghia  and  privileges  while  hia 
estate  ksts>  as  if  he  were  tenant  ia  fee^Eiinplc.    Cruise,  Digest,  1*7P. 
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man  and  the  heirs  of  his  body)  was  a  gift  opon  conilition,  timt 
it  should  re  veil  to  tlic  donor,  if  tlie  donee  had  no  heirs  of  his 
body ;  but,  if  he  had,  it  should  then  remain  to  tlie  douee. 
They  therefore  called  it  a  fee-simple,  on  condition  that  he 
had  issue.  Now  we  must  observe,  that,  when  any  condition 
is  performed,  it  is  thenceforth  entirely  gone ;  and  the  thing  to 
which  it  was  before  annexed,  becomes  absolute,  and  wholly 
[111]  unconditional.  So  that,  as  soon  as  the  grantee  had  any  issue 
born,  his  ^tate  was  supposed  to  become  absolute,  by  the 
performance  of  the  condition  ;  at  leasts  for  tliese  three  pur- 
poses: K  To  enable  the  tenant  to  aiiene  the  land,  and  thereby 
to  bar  not  only  his  own  issue^  but  also  the  donor  of  his  in- 
terest in  the  reversion  ^.  2,  To  subject  him  to  forfeit  it  for 
treason;  which  he  could  not  do^  till  issue  bom,  longer  than 
for  his  own  life  j  lest  thereby  the  inheritance  of  the  issue,  and 
reversion  of  the  donor,  might  have  been  defeated  *".  3.  To 
empower  him  to  charge  the  land  with  rents,  commons^  and 
cflMon  other  incumbrances,  so  as  to  bind  his  issued  And 
this  was  thought  the  more  reasonable,  because,  by  the  birth 
of  issue,  the  possibility  of  the  donor's  reversion  was  rendered 
more  distant  and  precarious :  and  his  interest  seems  to  have 
been  the  only  one  which  the  law,  as  it  then  stood,  was  solicit* 
ous  to  protect ;  without  much  regard  to  the  right  of  succession 
intended  to  be  vested  in  the  issue.  However,  if  the  tenant 
did  not  in  fact  aiiene  the  land,  the  course  of  descent  was  not 
altered  by  this  peribmiance  of  the  condition  :  for  if  tlie  issue 
had  afterwai^ls  dietl,  and  Ihen  the  tenant^  or  original  grantee, 
had  died,  without  making  any  alienation  ;  the  land,  by  the 
terras  of  the  donation,  could  descend  to  none  but  the  heirs 
of  his  body^  and  therefore,  in  default  of  them,  must  have 
Inverted  to  the  donor.  (7)  For  which  reason,  in  order  to 
subject  the  lands  to  the  ordinary  course  of  descent,  the  donees 


■  Co.  Utt  19.     9  Ilwt.  335. 
^  Co.  Lilt.  I  a.     Sliiit.  3S4, 


*  Co»  Litt.  19. 


(7)  The  course  of  descent  was  under  certain  circunnttances  altered  by  the 
performance  of  the  conditioTi^  eveu  where  uo  alienation  wus  made;  (or 
where  the  gtfl  ivai  in  ipcciol  (ail,  after  issue  had,  the  land  became  descend* 
lUe  to  aU  th*  hein  of  the  doner's  body,  whether  bf  the  pcnvn  xMa(e4lti 
the  gift  or  any  other  person.  The  statute  d$  dbiM«  probibitt  this  for  tbe< 
iuture.    PaineS  case,  8  Rep.  55.  b. 
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of  these  conditional  fee-simples  tcx>k  care  to  aliene  as  soon  as 
they  had  perfornieil  the  condition  by  having  issue ;  and  after- 
wards repurchasetl  tlie  landsj  whicli  gave  tliem  a  fee-simple 
absolute,  tliat  would  descend  to  the  heirs  general,  according 
to  the  course  of  the  common  law.  And  thus  stood  the  old 
law  with  regard  to  conditional  fees ;  which  things,  says  sir 
Edward  Coke  \  though  they  seem  antient,  are  yet  necessary 
to  be  known ;  as  well  for  the  declaring  how  the  common  law 
stood  in  such  cases,  as  for  the  sake  of  annuities,  and  such  like 
inheritances,  as  are  not  within  the  statutes  of  entail,  and 
tlieretbre  remain  as  at  the  common  law. 

The  inconveniences,  which  attended  these  limited  and  fet-  [  112  ] 
Ftered  inheritances,  were  probably  what  induced  the  judges  to 
[give  way  to  this  subtle  finesse  of  construction  (for  such  it 
iindoubtedlj  was),  in  order  to  shorten  the  duration  of  tlie^e 
conditional  estates.     But,  on  the  other  hand,   the  nobility, 
who  were  willing  to  perpetuate  their  possessions  in  their  own 
j  femilies,  to  put  a  stop  to  this  practice,  procured  die  statute  of 
I  ^Vestminster  the  second  ^  (commonly  called  the  statute  de  donis 
conditiojialiims)  to  be  made ;  which  paid  a  greater  regard  to 
tlie  private  will  and  intentions  of  the  donor,  than  to  the  pro- 
Ipriety  of  such  intentions,  or  any  public  considerations  what- 
ever.    This  statute  revived  in  some  sort  the  antient  feodal 
'  restraints  which  were  originally  laid  on  alienations,  by  enact- 
ing, that  from  thenceforth  the  will  of  the  donor  be  observed ; 
and  that  the  tenements  so  given  (to  a  man  and  the  heirs  of 
his  body)  shoidd  at  all  events  go  to  the  issue,  if  there  were 
any  j  or,  if  none,  should  revert  to  the  donor. 

Upon  the  construction  of  this  act  of  parliament,  the  judges 
determined  that  the  donee  had  no  longer  a  conditional  fee- 
simple,  which  became  absolute  and  at  his  own  disposal,  the 
instant  any  issue  was  born  ;  but  they  divided  tlie  estate  into 
two  parts,  leaving  in  the  donee  a  new  kind  of  particular 
estate,  which  they  denominated  Rjee-taU"";  and  vesting  in 


^   I  IniL  19, 

^  13  £4lw.  I.  c.  1. 

"^  Tlie  9xpr9uaon  Jke  ttrii  or  fiodum 
ta/iuiiiim,  vr«ft  borrowtd  from  tjie  ftu^ 
dku  {Sm  Crag.  1 1.  f,  10.  $  34,  i5.)  ; 
•a«liig  wboto  It  nfniflffd  any  mutilated 


or  truncated  inheritanee,  from  which 
the  heirs  ^enenl  w^^e  ctU  off  b«ing 
d«rii^  froQi  iht  liarbarouA  vtrb  taHart, 
lo  cut ;  from  wbkh  thm  Frmcb  iaii/m 
and  (be  ItoJian  tagtiar*  are  fanii«l 
(Spetm,  Oion.5SU] 
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the  donor  the  ultimate  fee-simple  of  the  land,  e3q>ectant  on 
the  faOure  of  issue ;  which  expectant  estate  is  what  we  now 
call  a  reversion  "-  And  hence  it  is  that  Littleton  tells  ns^,  that 
tenant  in  fee-tail  iu  by  virtue  of  the  statute  uf  Westminster 
the  second* 

Having  thus  shewn  the  original  of  estates-tail,  I  now  pro- 
ceed to  considerj  ti^hat  things  may,  or  may  not,  be  entailed 
f  H  3  3  under  the  statute  de  dwiis,  TeneniefUs  is  tlie  only  word  used 
in  the  statute:  and  this  sir  Edward  Coke**  expounds  to  com- 
prehend all  corporeal  hereditaments  whatsoever  ;  and  also  all 
incorporeal  hereditaments  which  savour  of  the  realty,  that 
is,  which  issue  out  of  corporeal  ones,  or  which  concern^  or  are 
annexed  to,  or  may  be  exercised  within  the  same ;  as,  reiits, 
estovers,  commons,  and  the  like.  Also  offices  and  dignities, 
which  concern  lands,  or  have  relation  to  fixed  and  certain 
places,  may  be  entailed  '^.  But  mere  personal  chattels,  which 
savour  not  all  of  the  realty,  cannot  be  entailed*  Neither 
can  an  office,  which  merely  relates  to  such  person d  chattels  ; 
nor  an  annuity,,  which  charges  only  the  person,  and  not  the 
lands  of  the  grantor.  But  in  these  last,  if  granted  to  a  man 
and  the  heirs  of  his  boily,  die  grantee  hath  still  a  fee-con- 
ditional at  common  law,  as  before  the  statute ;  and  by  his 
alienation  (after  issue  bom)  may  bar  tlie  heir  or  reversioner'. 
An  estate  to  a  man  and  his  heirs  for  another's  life  cannot  be 
entailed ' :  for  this  is  strictly  no  estate  of  inheritance  (as  wiQ 
appear  hereafter),  and  therefore  not  within  the  statute  tie  donis* 
Neither  can  a  copyhold  estate  be  entailed  by  virtue  of  the 
staiiUc;  for  that  would  tend  to  encroach  upon  and  restrain 
the  will  of  the  lord  :  but,  by  the  sptxial  custom  of  the  manor, 
a  copyhold  may  be  limited  to  the  heirs  of  the  body^:  for  here 
the  custom  ascertains  and  interprets  the  lord*s  will.  (8) 

"  2  loft.  335.  '  Co.  Liu.  1%  20. 

•  §  IS,  *  a  Vcrn,  2^5, 

f  1  Inst.  19,  SO.  *  SBcp.8. 
«  7Eip.39. 


I 


(8}  It  may  be  u  wdl  to  ftste  bere,  the  general  rule  which  was  laid  down 
ID  Ueydon'i  ca»e»  S  Rep.  8,  u  to  acts  ofpartiament  couched  in  geaera)  tenns^ 
wSkcdag  copyholds  or  oot.  *'  When  an  act  of  parliament  do(h  alter  the 
•ervicc,  tenure,  inierest  of  the  land,  or  other  thing,  in  prejudice  of  the  lord, 
or  of  the  cuttom  of  the  laaiior^  or  in  prejudice  of  the  tentint^  there  the 

general 
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Next,  as  to  the  several  species  of  estates-tail,  and  how  they 
are  respectively  created.  Estates-tail  are  either  gejierai  or 
special.  Tail-general  is  where  lands  and  tenements  are  given 
to  one,  and  the  heirs  of  his  bod^  begotten :  which  is  called  tail- 
general,  because,  how  often  soever  such  donee  in  tail  be 
married,  his  issue  in  general  by  all  and  every  such  marriage 
is,  in  successive  order,  capable  of  inheriting  the  estate-tail, 
performam  doni  ".  Tenant  in  tail-special  is  where  the  gift  is 
restrained  to  certain  heirs  of  the  donee's  body,  and  does  not 
go  to  all  of  them  in  generah  And  this  may  happen  several 
]ways\  I  shall  instance  in  only  one;  as  where  lands  and  [  114  ] 
f  tenements  are  given  to  a  man  and  the  heirs  of  his  body^  on 
Majy  kis  no^v  'wife  to  be  begottai :  here  no  issue  can  inherit, 
but  such  special  issue  as  is  engendered  between  them  two; 
not  such  as  the  husband  may  have  by  another  wife:  and 
therefore  it  is  called  special  tail.  And  here  we  may  observe, 
tliat  the  words  of  inheritance  {to  him  and  his  heirs)  give  him 
an  estate  in  fee :  but  they  being  heirs  to  be  k^  him  begotten^ 
this  makes  it  a  fee-tail ;  and  the  person  being  also  limited,  on 
whom  such  heirs  shall  be  begotten,  (viz.  Mari/  his  presefU  wife) 
this  makes  it  a  fee-tail  special. 

Estates,  in  general  and  special  tail,  are  farther  diversified 

\  by  the  distinction  of  sexes  in  such  entails ;  for  both  of  them 

'  may  either  be  in  tail  nmh  or  Xm\  female.     As  if  lands  be  given 

to  a  man,  and  his  heirs  male  of  his  bodt/  begotten ;  this  is  an 

estate  In  tail  male  general ;    but  if  to  a  man  and  the  heirs 

finale  of  his  bodj/  mi  /lis  present  mt/e  begotteti^  this  is  an  estate 

in  tail  female  special.     And,  in  case  of  an  entail  male,  the 

heirs  female  shall  never  inherit,  nor  any  derived  from  them ; 

nor,  econverso^  the  heirs  male,  in  case  of  a  gift  in  tail  female  *- 

Thus,  if  the  donee  in  tail  male  hath  a  daughter,  who  dies 

leaving  a  son,  such  grandson  in  this  case  cannot  inherit  the 

estate-tail ;  for  he  cannot  deduce  his  descent  wholly  by  heirs 

male^.    And  as  the  heir  male  must  convey  his  descent  wholly 

"   Liu.  $  14,  15.  »  lUd.  S  21,  22. 

"^  Ibid,  %  16.26,  27,  28.  29.  f  Ibid,  \  24. 

general  words  of  such  act  of  parliament  shall  not  extend  to  copyholds ;  but 
when  an  act  of  fmrliament  is  generally  made  for  the  ^ood  of  the  weal  put>- 
lic»  and  no  prejudice  can  accrue  by  reason  of  akermtion  of  any  inCerese, 
aervice,  tcniire,  or  custom  of  the  manor,  there  many  times  copyhold  and 
customary  estates  arc  within  the  general  purview  of  such  acts/* 
VOL.  II.  IL 
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by  males,  so  must  the  heir  female  wholly  by  females.  And 
therefore  if  a  man  hath  two  estates-tail,  the  one  in  tail  male, 
the  other  in  tail  female ;  and  he  hath  issue  a  daughter,  which 
daughler  hath  issue  a  son ;  this  grandson  can  succeed  to 
neither  of  the  estates ;  for  he  cannot  convey  his  descent  wholly 
either  in  the  male  or  female  line'- 


As  the  word  heirs  is  necessary  to  create  a  fee,  so  in  farther 
limitation  of  the  strictness  of  tlie  feodal  donation,  the  word 
f)od^^  or  some  other  words  of  procreation,  are  necessary  to 
make  it  a  fee-tail,  and  ascertain  to  what  heirs  in  particular 
[  115  ]  the  fee  is  limitetK  li\  therefore,  either  the  words  of  inherit- 
ance or  words  of  procreation  be  omitted,  albeit  the  others 
are  inserted  in  the  grant,  diis  will  not  make  £ui  estate-taiL 
As,  if  the  grant  be  to  a  man  and  his  issiw  of  hh  bodi/j  to  a 
man  and  his  seedy  to  a  man  and  his  ckildren^  or  offkpriftg ;  all 
these  are  only  estates  for  life,  there  wanting  the  words  of 
inheritance,  his  heirs'.  So,  on  the  other  hand,  a  gift  to  a 
man,  and  his  heirs  niale,  or  female^  is  an  estate  in  fee*siniple, 
and  not  in  fee-tail ;  for  there  are  no  words  to  ascertain  the 
liody  out  of  which  they  shall  issue  ^*  Indeed,  in  last  wills 
and  testaments,  wherein  greater  indulgence  is  allowetlj  an 
estate-tail  may  be  created  by  a  ilevise  to  a  man  and  his  seed^ 
or  to  a  man  and  his  heirs  male  /  or  by  other  irregular  modes 
of  expression  =. 

There  is  still  another  species  of  entailed  estates,  now  in- 
deed grown  out  of  use,  yet  still  capable  of  subsisting  in  law  ; 
which  are  estates  in  Ubero  maritagio^  or Ji'afikmarriage.  These 
are  defined  **  to  be,  where  tenements  are  given  by  one  man  to 
another,  togetlier  with  a  wife,  who  is  the  daughter  or  cousin 
of  the  donor,  to  hold  in  frankmarriage*  Now  by  such  gift, 
though  nothing  but  the  won\  franhnarriage  is  expressed,  the 
donees  shall  have  the  tenements  to  them,  and  the  heirs  of 
their  two  botlies  begotten  ;  that  is  they  are  tenants  in  special 
tail.  For  this  one  worcl,  JrarikmatTiagc^  does  ex  vi  termini 
not  only  create  an  inheritance,  like  the  word  J rankaimoigfi^ 
but  likewise  limits  that  inheritance ;  supplying  not  only  words 
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of  descent,  but  of  procreation  also*  Such  donees  in  frank- 
marriage  are  liable  to  no  service  but  fealty ;  for  a  rent  reserved 
tliereoo  is  void,  initil  the  fan  it b  tiegree  of  consanguinity  be 
past  between  the  issues  of  the  donor  and  donee*.  (9) 

The  incidents  to  a  tenancy  in  tail,  under  the  slatiite 
Westm.  2,  are  chiefly  these  ^:  1.  That  a  tenant  in  tail  may 
commit  waste  on  the  estate-tail,  by  felhng  timljer,  pulling 
down  houses,  or  the  like,  without  being  impeached,  or  called  [116  1 
to  account  for  the  same.  2*  That  the  wife  of  the  tenant  in 
tail  shall  have  her  dowiT,  or  thirds,  of  the  estate-tail.  3.  That 
the  husbsuid  of  a  female  tenant  in  tail  may  be  tenant  by  the 
atrtes^  of  the  estate-tail.  4,  Tluit  an  estate-tail  may  be  barred^ 
or  destroyed  by  a  fin«^,  by  a  common  recovery,  or  by  lineal 
warranty  descending  with  assets  to  the  heir.  All  which  will 
hereafter  be  ex{}lained  at  large. 

Thus  much  for  the  nature  of  estates^tail :  the  establish- 
ment of  which  family  law  (as  it  is  properly  styled  by  Pigott  ^) 
occasioned  infinite  difficulties  ami  disputes  '^  Children  grew 
disobedient  when  they  knew  tliey  could  not  be  set  aside: 
farmers  were  ousted  of  their  leases  made  by  tenants  in  tail ; 
for,  if  such  leases  had  been  valid,  then  under  colour  of  long 
leases  the  issue  might  have  been  virtually  disinherited  ;  cre- 
ditors were  defrauded   of  their  debts ;    ibr,  if  tenant  in  tail 


Litt.  §19,20* 
Co.  Litt.2^4. 


»  Com,  Recov,  5. 
b    1   Rtp,  131. 


(9)  Though  the  definition  of  this  estate  implies  tlmt  the  land  mid  the 
[ivoman  were  to  be  given  together,  yet  it  seems  admitted  that  the  land  might 
be  given  after  marriage  as  well  us  before.  Co.  Litt.  21  .^  and  Mr.  Hargrave's 
note.  The  reason  assignid  by  Littleton  for  the  limitation  lo  tlie  fourth 
degree  is,  that  after  tlmt  be  passed,  the  issues  of  the  donor,  and  the  iivsiici 
of  the  donee,  might,  hy  the  law  of  holy  church,  intermarry.  Whether  the 
woman  was  dau|;hter  or  cousin  of  the  donor,  from  liim  to  her  was  retrkonetl 
but  one  degree ;  so  that  in  vnrious  cases,  the  actual  distance  of  the  Iburth 
degree  muiit  of  course  have  been  very  different,  >Yhcn  the  term  was  pnssed, 
the  general  nde  re*;  pec  ting  tenants  in  tnil  applied,  in  the  absence  of  any 
special  reservation,  thai  they  hehl  of  their  donor  by  the  same  servtces  by 
which  he  held  over  of  his  next  immediate  lord.  Litt.  s.  19 — 20.  The  stu- 
|dent  will  observe,  that  tiie  statute  otQuki  Emptores  extende4  only  to  case* 
where  a  fee-simple  was  transferred,  and  therefore  the  common  law  rule 
applied,  that  a  grantee  should  hold  of  hh  grantor, 
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could  have  cliarged  his  estate  with  their  payment,  he  might 
also  have  defeated  his  issue,  by  mortgaging  it  for  as  much  as 
it  was  worth :  innumerable  latent  entails  were  produced  to 
deprive  purchasers  of  the  lands  they  had  fmrly  bought  *  of 
suits  in  consequence  of  which  our  anttent  books  are  full :  and 
treasons  were  encouraged ;  as  estates-tail  were  not  liable  to 
forfeiture,  longer  than  for  the  tenant*s  life*  So  that  they 
were  justly  branded,  as  the  source  of  new  contentions,  and 
mischiefs  unknown  to  the  common  law ;  and  almost  univei'- 
sally  considered  as  the  common  grievance  of  the  realm '.  But 
as  the  nobility  were  always  fond  of  this  statute,  because  it 
preserved  their  family  estates  from  forfeiture,  there  was  little 
hope  of  procuring  a  repeal  by  die  legislature,  and  theretbre^ 
by  the  connivance  of  an  active  and  politic  prince,  a  method 
was  devised  to  evade  it. 


About  two  hundred  years  intervened  between  the  making 
of  the  staiuie  de  doniSf  and  the  application  of  common  reco- 
veries to  this  intent,  in  the  twelfth  year  of  Edward  IV. ; 
which  were  then  openly  declared  by  the  judges  to  be  a  siit- 
[117]  ficient  bar  of  an  estate-tail  ^.  For  though  the  courts  had,  so 
long  before  as  tlie  reign  of  Eklward  III.  very  frequently  hinted 
their  opinion  that  a  bar  might  be  effected  upon  these  princi- 
ples',  yet  it  was  never  carried  into  execution  ;  till  Edward  IV, 
observing  ^  (in  the  disputes  between  the  houses  of  York  and 
Lancaster)  how  little  effect  attainders  for  treason  hatl  on 
families,  whose  estates  were  protecteti  by  the  sanctuary'  of 
entails,  gave  his  countenance  to  this  proceetUng,  and  suffered 
Taltarum's  case  to  be  brought  before  the  court":  wherein,  in 
consequence  of  the  principles  then  lattl  down,  it  was  in  effect 
determined,  tlial  a  common  recovery  suffered  by  tenant  in  tail 
should  be  an  effectual  destruction  tljereoC  What  common 
recoveries  are,  lx»th  in  their  nature  and  consequences,  and 
why  they  are  allowed  to  be  a  bar  to  die  estatetail,  must  be 
reserveil  to  a  subsequent  inquiry.  At  present  1  shall  only 
say,  that  they  are  fictitious  proceedings,  introduced  by  a  kind 


'Co*  Ltd.  19.    Moor,  156,  JO  Rn>.         *'  Yc»r-book*      12  Ed.  IV*    H.  19. 
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of  pia  Jratis,  to  elude  the  !*latute  de  donh^  which  was  found  so 
intolerably  mischievous,  and  which  yet  one  branch  of  the 
legisbture  would  not  then  consent  to  repeal :  and  that  these 
recoveries,  however  clandestinely  introduced,  are  now  become 
by  long  use  and  actjuiescence  a  most  common  assurance  of 
lands ;  and  are  looked  upon  as  the  legal  mode  of  conveyance, 
by  which  tenant  in  tail  may  tlispose  of  his  lands  and  tene- 
ments :  so  that  no  court  will  suiFer  them  to  be  shaken  or 
reflected  on,  and  even  acts  of  parliament*^  have  by  a  sidewind 
countenanced  and  establtshetl  them. 


This  expedient  having  greatly  abridged  estates-tail  with 
regard  to  their  duration,  others  were  soon  invented  to  strip 
them  of  odier  privileges.  The  next  that  was  attiicked  was 
their  freedom   from    forfeitures  for  treason.      For,   notwitli- 

i  standing  tlie  iai*ge  advances  made  by  recoveries,  in  the  com- 
pass of  about  threescore  years,  towards  unfettering  these 
inheritances,  tmd  tliereby  subjecting  the  lands  to  forfeiture, 
the  rapacious  prince  tlien  reigning,  finding  them  frequently 
resettled  in  a  similar  manner  to  suit  the  convenience  of  families,  [  110] 
had  address  enough  to  procure  a  statute  ^  whereby  all  estates 

|of  inlieritance  {under  which  general  words  estates-tail  were 
covertly  included)  are  declared  to  be  forfeited  to  the  king 
ujTon  any  conviction  of  high  treason. 

The  next  attack  which  they  suffered  in  order  of  time, 
was  by  the  statute  32  Hen.  VII L  c.28*  whereby  certain  leases 
made  by  tenants  in  tail,  which  do  not  tend  to  tl»e  prejudice 
of  the  issue,  were  allowed  to  be  good  in  law,  antl  to  bind  the 
issue  in  tail.  But  they  received  a  more  violent  blow,  in  the 
same  session  of  parliament,  by  the  construction  put  upon  the 
statute  of  fines%  by  the  statute  32  Hen.  VIII.  c,36.,  which 
declares  a  tine  duly  levied  by  tenant  in  tail  to  be  a  complete 
bar  to  him  and  his  heirs,  and  alt  other  persons  clainung  under 
such  entail*  This  was  evidently  agreeable  to  the  intention  of 
Henry  VI L,  whose  policy  it  was  (before  common  recoveries 
had  obtained  their  full  strength  and  authority)  to  lay  the  road 


«  11  Heo.VIL  C.20.  7  Hen.VIIL 
c.  4.  54  &  35  Hsn.  VIIL  c,  20. 
14  ElLz.  c.  8.  4  &  5  Ano.  c,  16. 
14  Ceo*  II.  c,20. 
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as  open  as  [lossibLe  to  the  alieoatioii  of  Itiiided  property,  hi 
order  to  weaken  the  overgrown  power  of  his  nobles.  But  as 
they,  from  the  opposite  reasons,  were  not  easily  brought  to 
consent  to  such  a  provision,  it  was  therefore  couched,  in  his 
act,  under  covert  and  obscure  expressions.  And  the  judges, 
though  wilhng  to  construe  that  statute  as  favourably  as  possible 
for  the  defeating  of  entailed  estates,  yet  hesitatetl  at  giving 
fines  so  extensive  a  power  by  mere  implication,  when  the 
statute  de  donis  had  expressly  declared,  that  they  should  not 
be  a  bar  to  estates-taih  But  the  statute  of  Henry  VIIL, 
when  the  doctrine  of  alienation  was  better  received,  and  the 
will  of  tlie  prince  more  implicitly  obeyed  than  before,  avowed 
and  establiished  that  intention.  Yet,  in  order  to  preserve  the 
property  of  the  crown  from  any  danger  of  infringement,  all 
estates-tail  created  by  the  crown,  and  of  which  the  crown  has 
the  reversion,  are  excepted  out  of  this  statute*  And  the  same 
was  done  with  regard  to  common  recoveries,  by  the  statute 
♦^4  &  35  Hen»  VII L  c.20.  which  enacts,  tliat  no  feignetl  re- 
covery had  against  tenants  in  tail,  where  the  estate  was  created 
r  11^  1  '^y  ^^  crown ^5  and  the  remainder  or  reversion  continues  still 
in  the  crown,  shall  be  of  any  force  and  effect,  A\liich  is 
allowing,  indirectly  and  collaterally,  their  full  force  and  effect 
witli  respect  to  ordinary  estates-tail,  wliere  the  royal  preruga- 
tive  is  not  concerned. 

Lastly,  by  a  statute  of  the  sucoeediJig  year*,  all  estates- 
tail  are  rendered  liable  to  be  charged  for  payment  of  debts 

due  to  the  king  by  record  or  special  contmct ;  jis  since,  by 
the  bankrupt  laws',  they  are  also  subjected  to  be  sold  fox  the 
debts  contracted  by  a  bankrupt.  And,  by  the  construction 
put  on  the  statute  43  Elix*  c*4".  an  appointment"  by  tenant  in 
tail  of  the  lands  entailed,  lo  a  charitable  use,  is  gotxl  wjtiiout 
fine  or  recovery* 

Estates-tail,  being  ihus^  by  degrees  unfettel'edi  are  now 
reduced  again  to  almost  the  same  state,  even  before  issue 
born,  as  conditional  fees  were  in  at  conmion  law,  alter  the 
ctmdition  was  prrf4»rmed,  by  the  birth  of  issue.  For,  first,  the 
tenant  in  tall  is  now  enabled  toaliene  his  lands  and  tenemetitSf 

Co.  IMu  ri7*J.  •  Sut.  21  J*r.  L  c.  Ji*. 
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by  fine,  by  recovery,  or  by  certain  other  means ;  and  thereby 
to  defeat  the  interest  as  well  of  his  own  issue,  though  unborn, 
as  also  of  the  reversioner,  except  in  the  case  of  the  crown : 
secondly,  he  is  now  liable  to  forfeit  them  for  high  treason : 
and  lasdy,  he  may  charge  them  with  reasonable  leases,  and 
also  with  such  of  hi^  debts  as  are  due  to  the  crown  on  special- 
ties, or  have  been  contracted  with  his  fellow-subjects  in  a 
course  of  extensive  commerce. 
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CHAPTER    THE    EIGHTH. 

OP  FREEHOLDS,   NOT  of 
INHERITANCE. 


TTtTE  are  next  to  discourse  of  such  estates  of  freehold,  as 
are  not  of  inheritance,  but  for  U/e  only.  And  of  these 
estates  for  life,  some  are  conventional,  or  expressly  created  by 
the  acts  of  the  parties ;  others  merely  legale  or  created  by 
construction  and  operation  of  law  *•  We  will  consider  them 
both  in  their  order. 


1.  Estates  for  life,  expressly  created  by  deed  or  grant 
(which  alone  are  properly  conventional),  are  where  a  lease  is 
made  of  lands  or  tenements  to  a  man,  to  hold  for  the  term  of 
his  own  life,  or  for  that  of  any  other  person,  or  for  more  lives 
than  one :  in  any  of  which  cases  he  is  styled  tenant  for  life ; 
only  when  he  holds  the  estate  by  the  life  of  another,  he  is 
usually  called  tenant  pur  autei*  vie^*  These  estates  for  life  are, 
like  inheritances,  of  feoilal  nature ;  and  were,  for  some  time, 
the  highest  estate  that  any  man  could  have  in  a  feud,  which 
(as  we  have  before  seen^)  was  not  in  it*s  original  hereditary. 
They  are  given  or  conferred  by  the  same  feoclal  rights  and 
solemnities,  the  same  investiture  or  livery  of  seisin,  4\s  fees 
themselves  are;  and  tliey  are  held  by  fealty,  if  dcmmided, 
and  such  conventional  rents  and  services  as  die  lord  or  lessor, 
and  his  tenant  or  lessee,  liave  agreed  on, 

[121  ]  Estates  for  life  may  be  created,  not  only  by  the  express 
words  before  mentioned,  but  also  by  a  general  grant,  without 
defining  or  limiting  any  specific  estate.     As,  if  one  grants  to 


WrfgKl90. 
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A.  B*  the  manor  of  Dale,  this  makes  hhii  tenant  for  life ' 
For  though,  as  there  are  no  words  of  inheritance  or  keirs^ 
mentioned  in  the  grant,  it  cannot  be  construed  to  be  a  fee,  it 
shall,  however,  be  construed  to  be  as  large  an  estate  as  the 
words  of  the  donation  will  bear,  and  therefore  an  estate  for 
life.  Also  such  a  grant  at  large,  or  a  grant  for  term  of  life 
generally,  shidl  be  construed  to  be  an  estate  for  the  life  of  the 
grantee^  I  In  case  the  grantor  hatli  authority  to  make  such 
grant :  for  an  estate  for  a  man's  own  life  is  more  beneficial 
and  of  a  higher  nature  than  for  any  other  life  ;  and  the  rule 
of  law  is,  that  all  grants  are  to  be  taken  most  strongly  against 
the  grantor',  unless  in  the  case  of  the  king. 

Such  estates  for  life  will,  generally  speaking,  endure  ss 
[long  as  the  life  for  which  they  are  granted  :  but  there  are 
some  estates  for  life,  which  may  determine  upon  future  con- 
tingencies, before  the  life,  for  which  they  arc  created,  expires. 
As,  if  an  estate  be  granted  to  a  woman  during  her  widowhood, 
or  to  a  man  until  he  be  promoted  to  a  benefice  :  in  these, 
and  similar  cases,  whenever  the  contingency  happens,  when 
the  widow  marries,  or  when  the  grantee  obtains  a  benefice, 
die  respective  estates  are  absolutely  determined  and  gone '5- 
Yet  while  they  subsist,  they  are  reckoned  estates  for  life; 
because,  the  time  for  which  they  will  endure  being  uncertain, 
they  may  by  possibility  last  for  life,  if  the  contingencies  upon 
which  they  are  to  determine  do  not  sooner  happen.  And 
moreover,  in  case  an  estate  be  granted  to  a  man  for  his  life, 
generally,  it  may  also  determine  by  his  civil  death  ;  as  if  he 
enters  into  a  monastery,  whereby  he  is  dead  in  law^:  for 
which  reason  in  conveyances  the  grant  is  usually  made  "  for 
**  the  term  of  a  man's  natto'al  lite ;"  which  can  only  determine 
by  his  natural  death '. 

The  incidails  to  an  estate  for  tife  are  principally  the  fol-  [   1 22  ] 
lowing;    which  are  applicable    not  only  to  that   species  of 
tenants  for  life,  whicn  are  expressly  created  by  deed  ;  but  also 
to  those  which  are  created  by  act  and  operation  of  law. 
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1.  Every  tenant  for  life^  unless  restrained  by  covenant  or 
agreement^  iTisy  o(  common  right  take  upon  the  land  demised 
to  him  reasonable  estova^s^  or  boiesK  For  he  hath  a  right  to 
the  fiill  enjoyment  and  use  of  the  land,  and  all  its  profits, 
during  his  estate  therein.  But  he  is  not  permitted  to  cut 
down  timber  or  do  otlier  waste  upon  the  premises  "*  ( 1 ) :  for 
the  destruction  of  such  things  as  are  not  the  teinporar)^  profits 
of  the  tenement,  is  not  necessary  for  the  tenant's  complete 
enjoyment  of  his  estate ;  but  tends  to  the  permanent  and  last^ 
ing  loss  of  the  person  entitled  to  the  inheritance. 

2,  Tenant  for  life,  or  his  representatives,  shall  not  be 
prejudiced  by  any  sudden  determination  of  hk  estate,  because 
such  a  determination  is  contingent  and  uncertain".  (2)  There- 
fore if  a  tenant  for  his  own  life  sows  the  lands,  and  dies  before 
harvest,  his  executors  shall  have  the  erndkmenis^  or  profits  of 
the  crop :  for  the  estate  was  determined  by  the  act  of  God^ 
and  it  is  a  maxim  in  the  hiw,  that  actus  Det  nemini  facli 
ifijiiriam.  The  representatives,  therefore,  of  the  tenant  for 
life  shall  have  the  emblements  to  compensate  for  tlie  labour 
and  expence  of  tilling,  manuring,  and  sowing  the  lands ;  and 
also  for  the  encouragement  of  husbandry,  which  being  a 
public  benefit,  tending  to  the  increase  and  plenty  of  provi- 
sions, ought  to  have  the  utmost  security  and  privileges  that 
the  law  can  give  it.  Wherefore  by  the  feodal  law,  if  a  tenant 
ibr  life  died  between  the  beginning  of  September  and  the  end 
of  Febrmiry,  tlie  lord,  who  wtis  entitled  to  the  reversion,  was 
also  eutitled  to  tl*e  profits  of  die  whole  year;  but  if  he  died 
between  the  beginning  of  March  ami  the  end  of  August,  the 


'  Co.Llct.  4J. 


'  ibid.  5M. 
Ihid.  55* 


(I)  He  may  cat  down  liinber  for  iicce»sar>*  repttirs,  and  «t  «»c«ionttblc 
limes*    Co,  LitL  53.     See  pwl,  p.  "283* 

(8)  A  sudden  deter m in ation,  in  the  senw;  m  whicli  it  h  here  u$cd,  i«  dmi 
the  happening  of  which  ii  contingent  and  imccrtain ;  and  therefore  the 
liitier  part  of  the  sentence  can  hartily  be  assigned  us  a  reason  for  the  for* 
mer.  The  reason  on  which  the  doctrine  of  emblements  is  founded  nwy 
te  collected  from  what  follows ;  or  in  the  words  of  Lord  Coke,  **  lest  the 
••  ground  should  he  unnmmired,  which  should  be  hurtful  lo  the  common* 
**  we^th,  he  »h«iL  reap  die  crop,  which  he  Miwed,  in  peace."  Co.  LItL<55.  a- 
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heirs  of  the  tenant  received  the  whole*.     From  hence  our 

law  of  emblements  seems  to  have  been  derived,  but  with  very 
cojisfderable  improvements.  So  it  is  also,  if  a  man  be  tenant 
for  the  life  of  another,  and  cesluy  que  vie,  or  he  on  whose  life  the 
land  is  held,  dies  after  the  corn  sown,  the  tenant  ptir  aukr  vie 
shall  have  the  emblements.  The  same  is  also  the  rule,  if  a 
life-estate  be  determined  by  the  ae/  of  Inw,  Therefore  if  a 
lease  be  made  to  husband  and  wife  during  coverture,  (which 
gives  them  a  determitiable  estate  for  life,)  and  the  huslmnd 
sow^s  the  land,  iuid  afterwards  they  are  tlivorced  a  vinctdo 
matrimonii^  the  husband  shall  have  the  emblements  in  this  case ; 
for  the  sentence  of  divorce  is  the  act  of  law^^.  But  if  an  estate 
for  life  be  determined  by  the  tenant's  aw7i  act^  (as,  by  forfei- 
ture for  waste  committed ;  or,  if  a  tenant  during  widowhood 
thinks  proper  to  marry,)  in  tliese,  and  similar  cases,  tlie 
tenants,  having  thus  determined  the  estate  by  their  own  acts, 
shall  not  be  entitled  to  take  the  emblements  ^i.  The  doctrine 
of  emblements  extends  not  only  to  corn  sown,  but  to  roots 
planted,  or  other  annual  artihcial  profit,  but  it  is  otherwise  of 
fruit-trees,  grass,  and  the  like  ;  which  are  not  planted  annually 
at  the  expence  and  labour  of  the  tenant,  but  are  either  a  per- 
manent or  natural  profit  of  the  earths  For  when  a  man 
plants  a  tree,  he  cannot  be  presumed  to  plant  it  in  contem- 
plation of  any  present  profit ;  but  merely  with  a  prospect  of 
it's  being  useful  to  himself  in  future,  and  to  fiiture  succes* 
sions  of  tenant s»  The  atl vantages  also  of  emblements  are 
particularly  extendeil  to  the  parochiid  clergy  by  the  statute 
28Hen.  VIJI-  C*1L  For  all  persons,  who  are  presented  to 
any  ecclesiastical  benefice,  or  to  any  civil  office,  are  considered 
cis  tenants  for  their  own  lives,  unless  the  contrary  be  expressed 
in  the  form  of  donation.  (3) 


**  Feud,  L2,  t,  -2H, 
^  5  Rep,  116. 


I   Co.  Liu.  55, 

*  Co,  Litt.  53^  56*   1  RolJ.  Abr.TtiTS, 


{3)  The  provision  of  the  stututc  is,  that  iji  rase  any  incumbent  happens 
to  die,  unci  before  his  tietitb  Iiaili  caused  auy  ol'  bis  glebe  lands  to  be  irm- 
nured  and  sown  at  hij*  praiicr  costs  lurd  charges  with  uivv  corn  or  grain, 
then,  ill  that  caise,  all  nnd  every  of  the  same  ineimibcuti.  may  nnike  and 
declare  their  Icitaments  of  all  I  heir  profit*  of  tbe  corn  growing  upon  the 
said  glebe  Junds  so  fnanured  and  sown.  &.  <». 
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3.  A  THinD  incident  to  estates  for  life  relates  to  the  under- 
tenants^ or  lessees.  For  they  have  the  same,  nay  greater 
mdiiigences  than  the  lessors,  the  original  tenants  for  life. 
The  same ;  for  the  law  of  estovers  and  emblements  with 
t  124  ]  regard  to  the  tenant  for  life.,  is  also  law  with  regard  to  his 
under-tenant,  who  represents  liini  and  stands  in  his  place  ■ : 
and  greater ;  for  in  those  cases  where  tenant  for  life  shall  not 
have  the  emblements,  because  the  estate  determines  by  his 
own  act,  the  exception  shall  not  reach  his  lessee,  who  is  a 
third  person •  As  in  the  case  of  a  woman  who  holds  durante 
viduitate ;  her  taking  husband  is  her  own  act,  and  therefore 
deprives  her  of  the  emblements ;  but  if  she  leases  her  estate  to 
an  under-tenant,  who  sows  the  land,  and  she  then  marries, 
this  her  act  shall  not  deprive  the  tenant  of  his  emblements, 
who  is  a  stranger,  and  could  not  prevent  her*.  The  lessees 
of  tenants  for  life  had  also  at  tlie  common  law  another  most 
unreasonable  advantage  ;  for  at  the  death  of  their  lessors,  the 
tenants  for  life,  these  under-tenants  might  if  they  pleased  quit 
the  premises,  and  pay  no  rent  to  any  body  for  the  occupation 
of  the  land  since  the  last  quarter*day,  or  other  day  assigned 
for  payment  of  rent".  {4-)  To  remedy  which  it  is  now  en- 
acted", that  the  executors  or  administrators  of  tenant  for  life, 
on  whose  death  any  lease  determined,  shall  recover  of  the 
lessee  a  rateable  proportion  of  rent  from  the  last  day  of  pay- 
ment to  the  death  of  such  lessor. 


IL  The  next  estate  for  life  is  of  the  legal  kind,  as  contra- 
distingiiisheil  from  conventional ;  viz.  that  of  tenant  in  tail 
after  possiMliiij  of  isstte  exiincL  This  happens  where  one  is 
tenant  in  special  tail :  and  a  person  from  whose  body  the 
issue  was  to  spring,  dies  without  issue ;    or,  having  left  issue, 


•  Co.  Litt»55. 

»  Cro,  ElJi.  4(JL     1  Roll,  Abr.  727. 


"   lO  R«p,  127- 

•  Suu  1 1  Geo.  IL  c.  19.  $  15. 


(4)  The  reason  was»  that  the  contract  for  rent  Iwing  entire,  antl  nothing 
being  due  till  the  day  fixed  for  payment,  the  representatives  of  the  lessor 
could  Litve  no  right  of  action,  for  he  had  none,  notlimg  being  due  when  he 
4ied  J  and  the  reversioners  or  reiruunder-nien  eoiild  have  no  right  of  action, 
for  the  lease  ending  with  the  life  of  the  lessor,  never  hmX  any  existence  nt 
a\\  a&  lo  them;  the  lesfot  wa*  never  ikeir  tenant,  never  occupied  Hkir 
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that  issue  becomes  extinct :  in  either  of  these  cases  the  sur- 
viving tenant  in  special  tail  becomes  tenant  in  tail  after  possi- 
bility of  issue  extinct.  As  where  one  has  an  estate  to  him  and 
his  heirs  on  the  body  of  his  present  wife  to  be  begotten,  and 
the  wife  dies  without  issue*:  in  this  case  the  man  has  an 
estate-tail,  which  cannot  possibly  descend  to  any  one ;  and 
therefore  the  law  makes  use  of  tliis  long  periphrasis,  as  abso- 
lutely necessary  to  give  an  adequate  idea  of  his  estate*  For 
if  it  had  called  him  barely  tenant  in  fee-tail  special^  that 
would  not  have  dbtinguished  him  from  others  j  and  besides,  [  125  *J 
he  has  no  longer  an  estate  of  inheritance  or  fee%  for  he  can 
have  no  heirs  capable  of  taking  per  Jbrmam  dmii.  Had  it 
called  him  tenant  in  tail  without  issiu^f  this  had  only  related 
to  the  present  fact,  and  would  not  have  excluded  the  possi- 
bility of  future  issue.  Had  he  been  stiled  teiiani  in  tail  with- 
out  possibility^  of  issne^  this  would  exclude  time  past  as  well  as 
present,  and  he  might  under  this  description  never  have 
had  any  possibility  of  issue.  No  definition  therefore  could 
so  exactly  mark  him  out,  as  this  of  tenant  in  tail  qfter  pos- 
sibiiiti/  qfissj^  extinct^  which  (with  a  precision  peculiar  to  our 
own  law)  not  only  takes  in  the  possibility  of  issue  in  tail, 
which  he  once  had,  but  also  states  that  this  possibility  Is  now 
extinguislied  and  gone. 


This  estate  must  be  created  by  the  act  of  God,  that  is,  by 
the  death  of  that  person  out  of  whose  body  the  issue  was  to 
spring :  for  no  limitation,  conveyance,  or  other  human  act 
can  make  it.  For,  if  land  be  given  to  a  man  and  his  wife, 
and  the  heirs  of  their  two  bodies  begotten,  and  they  are 
divorced  a  vinado  matrimonii^  they  shall  neither  of  them  have 
this  estate,  but  be  barely  tenants  for  life,  notwithstanding  the 
inheritance  once  vested  in  them  5^.  A  possibility  of  issue  is 
always  supposed  to  exist  in  law,  unless  extinguished  by  the 
death  of  the  parties ;  even  though  the  donees  be  each  of  them 
an  hundred  years  old  *. 

This  estate  is  of  an  amphibious  nature,  partaking  partly  of 
an  estate-tail,  and  partly  of  an  estate  for  life-  The  tenant  is, 
in  truth,  only  tenant  for  life,  but  witli  many  of  the  privil^es 


Litt,  %  32. 

1  HoU*  E«p,  184. 


H  Rep.  80. 


f  Ca.  Litt,28, 

«  Liti.  1 34.     Co.  Lilt  Sa. 
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of  a  tenant  in  tail ;  as  not  to  be  punishable  for  waste,  &c.* ; 
or,  he  is  tenant  in  tail,  with  many  of  the  restrictions  of  a 
tenant  for  life;  as  to  forfeit  his  estate,  if  he  alienes  it  in  fee- 
simple**:  whereas  such  alienation  by  tenant  in  tail,  though 
voidable  by  the  issue,  is  no  forfeiture  of  the  estate  to  the  re- 
versioner :  who  is  not  concerned  in  interest,  till  all  possi- 
[  126  ]  bility  of  issue  be  extinct.  But,  in  general,  the  law  looks  upon 
this  estate  as  equivalent  to  an  estate  for  life  only ;  and,  as 
such^  will  permit  this  tenant  to  exchange  his  estate  with  a 
tenant  for  life,  which  exchange  can  only  be  made,  as  we  shall 
see  hereafter,  of  estates  tliat  are  equal  in  their  nature.  (5) 

IIL  Tenant  Ay  the  an-te^  of  Eitgland^  is  where  a  man 
marries  a  woman  seised  of  an  estate  of  inheritance,  that  is* 
of  lands  and  tenements  in  fee-simple  or  fee^tail ;  and  has 
by  her  issue,  born  alive,  which  was  capable  of  inheriting  her 
estate.  In  this  case  he  shall,  on  the  deatli  of  his  wife, 
hold  the  lands  for  his  life,  as  tenant  by  the  curtesy  of 
England '. 


This  estate,  according  to  Littleton,  has  it*s  denomination, 
because  it  is  used  within  the  realm  of  England  only ;  and  it  is 
said  in  the  Mirroui"*'  to  have  lieen  introduced  by  king  Henry 
the  first ;  but  it  appears  also  to  have  been  the  established  law 
of  Scotland,  wherein  it  was  called  curialitas  ^ ;  so  that  pro- 
bably our  word  mrtestf  was  understood  to  signify  rather  an 
attendance  upon  tiie  lord's  court  or  curthj  (that  is,  being  his 
vasal  or  tenant,)  than  to  denote  any  peculiar  favour  belonging 
to  this  island.      And  therefore  it  is  laid  down*^  that  by  having 


■  Co.  Litu  27* 

»•  Ibid,  28. 

«  LItt.  $35.52. 


**  c.  1 ,  ^  3. 

^  Crag.  /.9.  cld.  5  4< 
^  Liu.  $  90.     C^  Lift.  SO.  67. 


(5)  This  teniint  has  these  privileges  in  respect  of  the  inheritance  thtit 
once  was  in  him,  as  tenajit  in  tail  (who  at  common  faw,  antl  before  the  ata- 
lute  de  donit,  it  will  be  remembered,  wai  tenant  in  fee),  and  he  cannot 
tmnsfer  them  with  bis  estate  to  bdj  other  person ;  tiis  its^ignee  will  be  bnre 
tenant  for  life.  Being  dkpuniishable  for  waste  upon  this  principle,  he  may 
cm  timbefj  and  will  have  a  property  in  it  when  cut ;  but  like  the  tenant 
for  life,  who  by  express  provision  of  the  partie*  is  made  dispunishable  for 
waste,  a  court  of  equity  will  restrain  him  from  maikioui  waste.  Co.  Litt.  28, 
WUHamt  V.  mmimtA5  Ves.Rep.lST. 
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issue,  the  husband  shall  be  entitled  to  do  homage  to  the  lord, 
for  the  wife's  lands,  alone :  whereas,  before  issue  had,  they 
must  both  have  done  it  together.  It  is  likewise  used,  in 
Ireland,  by  virtue  of  an  ordinance  of  king  Henry  III.«  It 
also  appears^  to  have  obtained  in  Normandy;  and  was  like- 
wise used  among  the  antient  Almains  or  Germans  \  And  yet  it 
is  not  generally  apprehended  to  have  been  a  consequence  of 
feodal  tenure  ^  though  I  think  some  substantial  feodal  reasons 
may  be  given  for  it's  introduction.  For  if  a  woman  seised  of 
lands  hath  issue  by  her  husband,  and  dies,  the  husband  is  the 
natural  guardian  of  the  child,  and  as  such  is  in  reason  entitled 
to  the  profits  of  the  lands  in  order  to  maintain  it;  for  which 
reason  the  heir  apparent  of  a  tenant  by  the  curtesy  could  [  127  ] 
not  be  in  ward  to  the  lord  of  the  fee,  during  the  life  of  such 
tenant'.  As  soon  therefore  as  any  child  was  bom,  the 
father  began  to  have  a  permanent  interest  in  the  lands,  he 
became  one  of  the  j)ares  curtisy  did  homage  to  the  lord,  and 
was  called  tenant  by  the  curtesy  initiate;  and  this  estate  being 
once  vested  in  him  by  the  birth  of  the  child,  was  not  su£fered 
to  determine  by  the  subsequent  death  or  coming  of  age  of 
the  infant. 

There  are  four  requisites  necessary  to  make  a  tenancy  by 
the  curtesy ;  marriage,  seisin  of  the  wife,  issue,  and  death  of 
the  wife"".  1.  The  marriage  must  be  canonical  and  legal. 
2.  The  seisin  of  the  wife  must  be  an  actual  seisin,  or  pos- 
session of  the  lands;  not  a  bare  right  to  possess,  which  is  a 
seisin  in  law,  but  an  actual  possession,  which  is  a  seisin  in 
deed.  And  therefore  a  man  shall  not  be  tenant  by  the  curtesy 
of  a  remainder  or  reversion.  But  of  some  incorporeal  here- 
ditaments a  man  may  be  tenant  by  the  curtesy,  though  there 
have  been  no  actual  seisin  of  the  wife  :  as  in  case  of  an  ad- 
vowson,  where  the  church  has  not  become  void  in  the  life- 
time of  tlie  wife :  which  a  man  may  hold  by  the  curtesy,  be- 
cause it  is  impossible  ever  to  have  actual  seisin  of  it,  and  i»i- 
potentia  exaisat  legem  ".  If  the  wife  be  an  ideot,  the  husband 
shall  not  be  tenant  by  the  curtesy  of  her  lands ;    for  the  king 

K  Pat,  1 1 H.  III.  m.  30.  in  2  Bac.  Abr.  ^  Wright,  1 94. 

659.  »  F.N.  B.  143. 

*»   Grand  Coustum.  c.  119,  "'Co.  Litt.  30. 

*   Lindenbrog.  LL.Alman*  t.92.  "  Hid.  29. 
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by  prerogative  is  entitled  to  them,  the  instant  she  herself  has 
any  title :  and  since  she  could  never  be  rightfully  seised  of 
the  lands,  and  the  husband's  title  depends  entirely  upon  her 
seisin,  tlie  husband  can  have  no  tide  as  tenant  by  the  cur- 
tesy *.  (6)  3.   The  issue  must  be  born  alive.    Some  Iiave  had  a 


*»  Co-  Litt-  30.     Plowd.  263. 


{6)  The  words  "  or/ua/  seism  or  possession  of  the  lauds"  are  satisfied  by 
ihe  possession  of  a  tenant  for  year*;  for  if  the  land  is  demised  for  a  term 
of  yeorsj  his  possession  is  the  [H>ssession  of  the  wife ;  and  there  may  be 
curtesy,  though  she  dies  before  entry,  or  even  receipt  of  rent*  Co.  Litt.  29. 
Hargr.  n.  162.  But  if  the  lands  were  not  let,  and  descended  on  the  wife, 
who  died  before  entry,  there  eoutd  be  no  curtesy.    Co.  Lilt.  29, 

Wth  respect  to  the  case  of  the  advowson,  if  the  author  meatu^  at  hii 
words  seem  to  import,  that  a  husband  shall  be  tenant  by  the  curtesy  of  it 
under  die  circumstances  stated,  because,  from  the  nature  o^  the  heredita- 
ineiity  it  is  impossible  to  have  actual  seisin  of  it  at  any  time,  he  seems  not 
to  be  warranted  by  the  law  or  his  authority.  Presentation  gives  seisin  of 
an  advowson  j  and  all  th:it  Lord  Coke  says  is,  that  he  shall  be  tenant,  even 
though  there  has  been  no  vacancy,  because  he  could  by  no  industry  attain 
ta  any  other  seisin ;  that  is,  he  could  not  bring  about  a  vacancy  at  any  time 
that  he  pleased. 

The  [M>sltion  which  follows  respecting  the  husband  of  an  ideot,  has  been 
questioned.  Lord  Coke's  argument,  as  well  as  that  in  Plowden,  is,  that  the 
tides  of  the  tenant  by  curtesy,  and  of  the  king,  begin  at  one  instant,  (the  office 
which  finds  her  an  ideot,  having  relation  t>ack  to  her  first  seisin),  and  then 
that  the  title  of  the  king  shall  be  preferred*  Upon  this  it  has  been  re< 
marked,  that  there  is  not  any  such  concourse  of  titles ;  the  husband's  title 
not  being  consua^mate  till  the  wife's  death,  when  the  king's  tide  determines. 
Co.  Litt*  50.  Hargr.  n.  1 75.  The  argument  in  the  text,  that  an  ideot  can 
never  be  rightfully  seised  of  lands,  is  directly  at  variance  with  that  just 
stated,  which  assumes  the  seisin  of  the  ideot.  Lord  Coke  reckons  ideots 
among  those  who  have  power  to  purchase  and  retain  lands  or  tenement*, 
C^.  Litt.  3.  b.,  or  to  be  grantees  of  a  copyhold  estate,  Co,  Cop.  s.  55. ;  in- 
deed the  old  writ  de  idiotH  inquircndo,  ei  ejnsminandoj  proceeded  upon  the 
WBOB  liseumption,  and  the  king  took  the  custody  of  the  lands  as  of  lauds  of 
which  the  ideot  had  been  idsed,  F.  N.  B.  232 

But  the  tame  conclusion  may  be  rested  upon  the  prindple,  that  there 
can  have  been  no  valid  marriage  with  an  ideot ;  a  principle  which  it  is  the 
more  remarkable  that  the  author  should  have  overlooked  here,  as  only 
three  pages  later  be  makes  use  of  it  to  exclude  the  wife  of  an  ideot  from 
dower. 

In  Vol.  L  p.  302.  an  ideot  is  defined  to  be  one  who  bath  had  no  uuder- 
•tHMMng  frmn  hit  ¥uUiviiy :  if  that  definirion  be  correct,  there  can  be  no 
quMtion  but  that  such  a  (lerson  could  never  contract  a  valid  marriage. 
But  I  imagine  that  a  pertoo  bom  sane,  might  from  external  injury,  or  in- 
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notion  that  it  must  be  heard  to  cry ;  but  that  h  a  Inisiake. 
Crying  irifleetl  is  the  sfwngesi  evidence  of  it's  Iveln*^  born 
ulive;  but  it  Is  not  the  f?^?^(// evltleticeP.  71ie  issue  also  must 
be  born  Juring  the  life  of  the  mother  ;  for  if  the  mother  dies 
in  labour,  and  the  Caesarean  operation  is  performed,  die  1ms- 
band  in  this  case  shall  not  be  tenant  by  the  curtesy;  because, 
at  the  ins  tint  of  the  mother's  death,  he  was  clearly  not  en-  [  I '^8  ] 
titled,  as  having  hatl  no  issue  bora,  but  the  land  descended 
to  die  child,  while  he  was  yet  in  his  mother's  womb;  and  the 
estate  being  once  so  vested,  shall  not  afterwards  be  taken  from 
him**.  In  gavel-kind  lands,  a  husband  may  he  tenant  by  the 
curtesy,  without  having  any  issue  ^,  But  in  general  there 
must  be  issue  born  :  and  such  issue  as  is  also  capable  of  in - 
heriting  the  motlier's  estate  *,  Therefore  if  a  woman  be 
tenaut  in  tail  maicy  and  hath  only  a  datt^hter  born,  the  hus- 
band is  not  thereby  entitletl  to  be  tenant  by  the  curtesy  ;  l3c- 
cause  such  issue  female  can  never  inherit  the  estate  in  tail 
male  K  And  this  seems  to  l>e  the  principal  reason,  why  the 
husband  cannot  be  tenant  by  the  curtesy  of  any  lands  of 
which  the  wife  was  not  actually  seised ;  because,  in  order  U^ 
entide  himself  to  such  estate,  he  must  have  begotten  issue 
that  may  l>e  heir  to  the  wife ;  but  no  one,  by  the  standing 
rule  of  law,  can  be  heir  to  the  ancestor  of  any  land,  whereof 
the  ancestor  was  not  actually  seised ;  and  therefore  as  the 
husband  hath  never  begotten  any  issue  that  can  be  heir  to 
Uiose  lands,  he  shall  not  be  tenant  of  them  by  the  cur- 
tesy". And  hence  we  may  observe,  with  how  much  nicety 
and  consideration  the  old  rides  of  law  were  framed ;  and  how 
closely  they  are  connected  and  interwoven  together,  support- 
ing, illustrating,  and  demonstrating  one  another.     The  time 


^  Djer,  25.     8  Rep,  34. 
1  Co.Litt.  29. 
'  IhitL  30. 


•  Litt.  §  52, 

♦  Co.  Litt.  29. 
"  md,  '10, 


temal  disease  gradually  ac;gravQtc<l,  be  rcdiicctl  to  ideotcy  as  opposed  to 
lunacy^  or  madness ;  if  such  a  case  would  come  within  the  It^gal  notion  of 
ideotcy,  still  a  raarriagc  contracted  while  the  person  wai;  sane,  and  seisin 
then  hadj  with  issup,  ought  on  principle  to  entitle  the  Inishand  to  curtesy, 
liecauie  in  such  a  case  no  one  of  the  principles  of  exclusion  would  apply; 
the  hii5|>and*d  title  would  he  prior  to  the  king's*  there  would  have  been 
sufficient  tseisin^  and  the  inurrin^c  would  not  have  lieen  invalid. 
VOL-   J  I.  L 
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wkftn  tfte  isRiie  was  born  is  innmfiteriat  provided  k  were 
tliiring  the  coverture  5  for,  whether  it  were  lK)m  before  or  after 
the  wife's  seisin  of  the  liinds,  whether  it  be  living  or  dead  at  the 
time  of  the  seisin,  ur  at  the  time  of  the  wife's  decease,  tin* 
hnsbaiid  mhall  be  tenant  by  the  curtesy  ''^  The  husband  by 
the  birth  of  the  child  becomes  (as  was  befom  observed)  tenarjt 
by  the  curtesy  initiate'^  ^  aiul  may  do  many  acts  to  charge  tlie 
lands,  but  his  estate  is  not  consummate  till  the  death  of  the 
wife:  which  is  the  fourth  and  last  requisite  to  make  a  com* 
plete  tenant  by  the  curtesy^. 

[  129  ]  IV.  Tenant  in  doXLcr  is  where  the  husband  of  a  woman 
is  seised  of  an  estate  of  in  heritance,  and  dies;  in  this  case,  die 
wife  shall  have  the  third  part  of  all  the  lands  and  tenements 
whereof  he  Wiis  seised  at  any  time  during  the  coverture,  to 
hold  to  herself  for  the  term  of  her  natural  life  '. 


DowEH  is  called  in  Latin  by  the  foreign  jurists  doarium^ 
but  by  Bracton  and  our  Englisfi  writers  dos:  which  among 
tlie  Romans  signified  the  marriage  portion,  which  the  wife 
brought  to  her  husband  ;  but  with  us  is  applied  to  signify  this 
kind  of  estate,  la  which  the  civil  law,  in  its  original  state,  had 
nothing  that  bore  a  resemblance :  nor  indeed  is  there  any 
thing  in  general  more  different,  than  the  regulation  of  landed 
property  according  to  the  English  and  Roman  laws.  Dower 
out  of  landB  seems  also  to  have  been  unknown  in  the  early 
part  of  our  Saxon  constitution;  for  in  the  laws  of  king 
Ed m nod  ',  tlie  wife  is  directed  to  l>e  supported  wholly  out  of 
the  personal  estate.  Afterwards,  as  may  be  seen  in  gavelkind 
tenure,  the  widow  became  entitled  to  a  contlitionol  estate  in. 
one  half  of  the  lands  ;  with  a  proviso  that  she  remained  chaste 
and  unmarried^';  as  is  usual  also  in  copyhold  dowers,  or  free 
bench.  Yet  some*^  have  ascribed  the  introduction  of  dower 
to  the  Normans,  as  a  branch  of  their  local  tenures  j  though 
wc  cannot  expect  any  tcodal  reason  for  it's  invention,  since  it 
was  not  a  part  uf  the  pure,  primitive,  simple  law  of  feuds,  but 
was  first  of  ail  iniioducud  into  that  system  (wherchi  it  wa^^ 


*  Wtlk.  IS. 

"■  Sonincr,  GAvdk.51. 

Wri^-hi,  191* 
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i!alled  tritnSy  tertiary  and  dotalitium)  by  the  emperor  Frederick 

the  second*;  who  was  contemporary  with  our  king  Henry  III. 

It  IS  possible,  therefore,  that  it  might  be  with  us  the  relic  of  a 

Danish  custom :   since,  according  to  the  historians  of  that 

country,  dower  was  introduced  into  Denmark  by  Swein,  the 

father  of  our  Canute  the  great,  out  of  gratitude  to  the  D^ish 

ladies,  who  sold  all  their  jewels  to  ransom  him  when  taken    [  ISO  J 

prisoner  by  the  Vandals^    However  this  be,  the  reason  which 

our  law  gives  for  adopting  it,  is  a  very  plain  and  sensible 

one ;   for  the  sustenance  of  the  wife,  and  the  imrture  and 

education  of  the  younger  children  «.  (7) 

In  treating  of  this  estate,  let  us,  first,  consider  *tDho  nisj 
be  endowed;  secondly,  of  ntkat  she  may  be  endowed ;  thirdly, 
the  manner  how  she  shall  be  endowed ;  and  fourthly,  how 
dower  may  be  barred  or  prevented. 

I.  Who  may  be  endowed.  She  must  be  the  actual  wife 
of  the  party  at  the  time  oT  his  decease.  If  she  be  divorced 
a  vinculo  matrimonii^  she  shall  not  be  endowed ;  for  ubi  md^ 
lum  matrimonium,  ibi  mdla  dos  *.  But  a  divorce  a  mensa  et 
ihoro  only  doth  not  destroy  the  dower ' ;  no,  not  even  for 
adultery  itself  by  the  common  law  ^.  Yet  now  by  the  statute 
Westm.2.'  if  a  woman  voluntarily  leaves  (which  the  law  calls 
eloping  from)  her  husband,  and  lives  with  an  adulterer,  she 
shall  lose   her  dower,   unless  her  husband   be    voluntarily 

<*  Crag.  l,%  r.22.  §  9.  ^  Yet,  among  the  antient  Goths,  am 

«  Ihil.  adultress  was  punished  by  the  loss  of  her 

^  Mod.  Un.  Hist.  zzzii.91.  dotalUHet  trientisex  boms  mobilibut  virL 

K  Bract  /.2.  c.  39.     Co.  Litt  30.  (Stiernh. /.3.  c.2.) 

h  Bract.  1.2.  c.89.  §4.  '  13£dw.I.  c.S4,       ' 

'  Co.  Litt.  82. 


(7)  The  following  note  is  by  the  editor  of  the  Uth  edition  of  Co.  LitU 
The  reason  why  the  law  gave  the  wife  dower  v/ill  appear,  if  we  consider 
how  the  law  stood  antienUy ;  for,  by  the  old  law,  if  this  provision  had  not 
been  made,  and  the  party  at  the  marriage  had  made  no  assignment  of  dower, 
the  wife  would  have  been  without  any  provision,  for  the  personal  estates 
even  of  the  richest  were  then  very  inconsiderable;  and  before  trusts  were 
invented,  which  is  but  lately,  the  husband  could  give  his  wife  nothing  du- 
ring his  own  life,  nor  could  he  provide  for  her  by  will,  because  lands  could 
not  be  devised,  unless  it  was  in  some  particular  places  by  the  custom,  tiU 
the  statute  of  Hen.  8.    Ck>.  Ldtt.  30.  b. 
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recnntiletl  to  her.  It  was  fannerly  Iicld,  that  the  wife  of  tin 
idcot  niiglit  be  enilowcd,  ihoiigli  the  husband  of  an  iileoi 
could  not  be  tenant  by  the  curtesy "" :  but  as  it  seems  to  be 
at  present  agreed,  upon  principles  of  sound  sense  and  reason, 
that  an  ideot  cannot  maiTy,  being  incapable  of  consenting  to 
any  contract,  tliis  doctrine  cannot  now  take  place.  By  tlie 
antient  law  the  wife  of  a  person  att*iinted  of  treason  or  felony 
could  not  be  endowed;  to  the  intent,  says  Staunforde",  that 
if  the  love  of  a  man's  own  life  cannot  restrain  him  from 
sucli  atrocious  acts,  the  love  of  his  wife  and  children  may ; 
though  Britton  "  gives  it  another  turn :  inz*  that  it  is  pre- 
sumed the  wife  was  privy  to  her  husband's  crime*  However, 
I  he  statute  1  Edw,  VLc.  12.  abated  the  rigour  of  the  com- 
]  mon  law  in  this  particular,  and  allowed  the  wife  her  dower. 
But  a  subsequent  statute  ^  revived  this  seventy  against  the 
widows  of  traitors,  who  are  now  barred  of  their  dower  (ex- 
cept in  the  case  of  certain  modern  treasons  relating  to  the 
coin  •*),  but  not  the  widows  of  felons*  An  alien  also  cannot 
l>e  endowed,  unless  she  l)e  queen  consort ;  for  no  alien  is 
capable  of  holding  lands  V.  {B)  The  wife  must  lie  al>ove  nine 
years  old  at  her  Imsband's  death,  otherwise  she  shall  not  be 
endowed  ' :  though  in  Bracton*s  time  the  age  was  indefinite^ 
and  dower  was  then  only  tkie  "  si  uxor  possti  tloiem  promeren\ 
et  vinim  sustinere  *," 


2*  We  are  next  to  enquire,  of  what  a  wife  may  be  en- 
dowed. And  she  is  now  by  law  entitletl  to  be  endowed  of  all 
lands  and  tenements,  of  which  her  husband  was  seised  in  fee- 


r 


™  Co,  Liu.  31* 

"   P.  C,  b,3.  C.33, 

°  C.IIO. 

"  5«tGEd*r,VL  c.ll. 

*<  Slat.  5  Elis.  c.  Ih     18  £lu.  c.  1. 


8A9iW.ni,  t.2C. 
c.  28. 

^  Co.  IiU.3I. 

'  Lift.  $  30. 

*  L%  C.39.  §S. 
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(s)  In  the  MSS.  notes  of  Lord  Hale,  which  »rc  printed  in  Harp-nvc  nnd 
Butler's  Co.  Litt.,  it  is  saiil,  that  by  nn  unpnnttMl  act  of  pnrliamciit,  jiUBaecl 
in  ilcnry  the  ei^htii^  ici|;ii,  all  aliens  who  thcncefL*rth  shotiKI  marry  Eii»- 
iiBhrncii  liy  licence  of  the  klng»  nrc  enabled  lo  dtntmnd  their  tlowcr  in  the 
same  niiinncr  as  Engliiih  women.  And  lK-cau»c  this  wa<^  only  pniHjjcctive 
in  iu  opcriiiion,  there  is  finhsecjucndy  a  speciaJ  act  to  enable  lieutrice 
countci^  of  Anmdcl,  born  in  Portugid,  to  demand  her  dower.  Sec  ace. 
I  fhill  Ahr  r;7.v 
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bimplt:  t)r  fcc-lail,  al  ;my  Lime  during  the  coverture ;  ;uk1  of 
wliich  any  issue,  wliich  slie  might  have  had,  might  by  possi* 
Wility  have  been  heir  '*,  (9)  Therefore^  if  a  man  seised  in  fee^ 
simple^  hath  a  son  by  his  first  wife,  and  after  marries  a  se- 
cond wife,  she  shall  be  endowed  of  his  lands ;  for  her  issue 
might  by  possibility  have  been  heir,  on  the  death  of  the  son 
l>y  the  former  wife.  But  it'  there  be  a  donee  in  specitd  tail, 
who  holds  Jands  to  him  and  the  heirs  of  his  body  begotten 
on  Jane  Iiis  wife ;  though  Jane  may  be  endowed  of  these 
lands,  yet  If  Jane  dies,  and  he  marries  a  second  wife,  that 
second  wife  shall  never  be  endowed  of  the  lands  entailed  ; 
far  no  issue  that  she  could  have,  could  by  any  possibility  in- 
herit them'.  A  seisin  in  law  of  the  husband  will  be  as  ef- 
fectual iis  a  seism  in  deed,  in  order  to  render  the  wife  dow* 
able;  for  it  is  not  in  the  wife's  power  to  bring  the  husband's 
title  to  an  actual  seisin,  as  it  is  in  the  husbaniFs  power  to  do 
with  regard  to  the  while's  lands :  which  is  one  reason  why  he 
shall  not  be  tenant  by  the  curtesy,  but  of  such  lands  whereof 
the  wife,  or  he  himself  in  her  right,  was  actually  seised  in 
ileed  *.  The  seisin  of  the  husband,  for  a  transitory  instant 
only,  when  the  same  act  which  gives  him  the  estate  conveys  [  132  ] 
it  also  out  of  him  again  (iis  wliere,  by  a  fine,  land  is  granted 
to  a  nmn,  and  he  immediately  renders  it  back  by  the  same 
fine),  (10)  such  a  seisin  will  not  entiUe  the  wife  to  dower  *:  for 


"   Litt.  (  36-  53. 

•  Ibid,  §  53. 

*  Co»  Litt.  31, 


*  Cro*  Jac.  615. 
Liu.  31. 


2  Hep.  77.     Co. 


(j>)  Tbe  word  "  sDJe**shoultl  be  inserted  before  sdsed  in  this  description, 
bcctntse,  if  the  husband  is  seised  jointly  with  another  person,  thnt  other 
pciiion'a  interest  iMiin^  derived  from  thti  original  grant  to  the  husband  and 
himself^  is  prior  to  the  wife's  claim ;  and  therefore  she  shall  not  be  en- 
dowed, Litt,  s»  4 5.  Co»Litt,  57,  The  principle  of  thb  rule  is  founded  on 
the  nature  of  the  interest  of  joint-tenants,  (see  post,  182*)  from  which  sur- 
vivorship is  a  necessary' consequence,  and  not  au  arbitrary  rule  of  law.  During 
the  liGs  of  the  hns^band,  his  joint-tenant's  interest  pervaded  the  whvie  of  tbe 
land ;  now  the  tenant  in  dower  would  come  in  as  tenant  in  common,  juid 
tie  entitled  to  hold  the  third  of  one  moiety  by  a  distinct  title;  the  survivor'b 
interest  would  therefore  l>e  changed,  he  would  be  obliged  to  recede  entirely 
from  that  third,  in  which  before  he  had  a  joint- interest,  and  he  would  he 
put  to  thii  change  by  one  whose  title  was  ]:>oster]or  to  his  own.  The  niaxiiu 
/if  law  ibf  that  //a  at't'tesccndi  praftriur  onniOtaf* 

(ID)  See  poatf  p.  355. 
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the  land  was  merely  in  transitu^  and  never  rested  in  the  hus- 
band; tlie  grant  and  render  being  one  continued  act*  But,  if 
tJie  land  abides  in  Itim  for  the  interval  of  but  a  single  moment, 
it  seems  tliat  the  wife  shall  be  endowed  thereof  ^'.(  J 1)  And, 
in  short,  a  widow  may  be  endowed  of  all  her  husband's  lands, 
ti^nements,  and  hereditanientji,  corporeal  or  hicorporeal,  un- 
der tlie  restrictions  before  mentioned  ;  unless  there  be  some 
special  reason  to  the  contrary.  Thus,  a  woman  shall  not 
be  endowed  of  a  castle  built  for  defence  of  the  realm  * :  nor 
of  a  common  without  stint ;  for,  as  the  heir  would  then  have 
one  portion  of  this  common,  and  the  widow  another,  and 
both  without  stint,  the  common  would  l)e  doubly  stocked.  * 
Copyhold  estates  are  also  not  liable  to  dower,  being  only 
estates  at  the  lord's  will;  unless  by  the  special  custom  of  the 
manor,  in  which  case  it  is  usually  called  the  widow's  free 
bench  ^  (12)  But,  where  dower  is  allowable,  it  matters  not 
tlio ugh  the  husband  aliene  the  lands  during  the  coverture; 
for  he  alienes  them  liable  to  dower  \ 


'  This  doctrine  was  (L'xtcnd(»l  very  far 
by  a  jury  In  Wales,  where  the  father  and 
mm  wore  botl*  himgt«l  jti  one  cart,  but 
the  son  vraa  supposed  to  have  sunriYed 
the  Either,  by  appearing  to  struggle 
longest  J  whereby  be  became  sci&cd  of 
an  estate  in  fee  by  lurvivorsliip,  in  con- 


sequencG  of  which  mdtk  hit  wklow  ti*d 
a  verdict  far  her  dower.  (Cro.  Eiu. 
503,) 

*  Co  Utl*3I.     3  Lev.  JOI. 

*  Co.  Iitt.32.     lJon.:J15. 
^  4  Rip.  29. 

^  Co.  Lite*  32. 


r 


(11)  The  student  may  reasonably  be  poziled  to  distiagutsh  lietweco  the 
"  transitory  instaiit"  of  one?  example,  auci  the  **  single  moment"  of  the 
other.  In  fiw:t,  the  »[\Rce  of  time  is  no  ciscnttal  in^recUcrit  in  the  casej  it 
js  the  int^ctt  of  the  liii&band ;  in  the  first  exiuuplcj  the  cogniscc  of  the 
fine  tftkes  absolutely  no  interest  at  nJl  by  the  grant,  he  is,  to  use  the  ejcpres. 
felon  of  the  text,  (p.  364.)  a  mere  instnnnent  or  comluit-pipc  to  carry  an 
estate  to  the  cogui&or,  or  it  tnjiy  l>e  to  a  stranger ;  he  h  suiipJy  to  |)erfonn 
a  contract  made  by  himbclf  with  the  cognisor,  or  l>etueen  the  cogniiior 
and  a  stranger.  Upon  this  ground  it  if,  1  roticoivc,  that  the  wife  wouhi 
not  be  dowable.  In  the  second  example,  the  land  u  supposed  to  be  abid- 
ing  in  the  husband  as  his  own. 

(19)  And  OH  lihe  h  only  dowable  by  cuttom,  custom  rq^hite»  entirely 
the  extent  and  nature  of  her  dower ;  it  may  be  a  fourth,  a  third,  a  uioicty, 
or  the  whole  of  tlic  land,  it  may  bo  a  portion  only  of  the  rent ;  it  may  Ui»t 
during  widowhootl,  tha«ite  widowhood,  or  for  life.  One  very  prevailing 
rulu  i»,  that  it  attacheii  only  on  tUc  huid»  of  which  the  husband  dkt  tusit*:^ 
Hee  Striven  on  Copyholds,  «6,  &r. 
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3»  Next,  as  to  the  fiiaiiner  in  which  a  woman  is  to  be 
eudowed.  There  arc  uow  subsisting  lour  species  of  dower; 
the  fifths  meiUtoned  by  Littleton  ''»  de  la  plus  heUt\  having 
been  abolished  together  with  the  military  tenures,  of  which 
it  was  a  consequence.  (13)  !•  Dower  by  \ht  common  law,-  or 
tliat  which  is  before  descrit)cd.  2,  Duwcr  by  particular  cm- 
/om^;  as  that  the  wife  should  have  half  the  iHisbajid's  hiuds, 
or  in  some  places  the  whole,  and  in  some  only  a  quartci% 
3*  Dower  ad  ostium  rcdcsictc ' :  which  is  where  tenant  in  fee- 
simple  of  full  age,  openly  at  tlie  church  door,  where  all  mar-  [ 
riages  were  formerly  celebrated,  after  affiance  made  and  (sir 
Edward  Coke  in  his  translation  of  Littleton,  adds)  troth 
plighted  between  them,  doth  endov.^  his  wife  with  the  whole, 
or  such  quantity  as  he  shall  please,  of  his  lands ;  at  the  same 
time  specifying  and  ascertaining  the  same;  on  which  the 
wife,  after  her  husband's  deatli,  may  enter  without  fartlier 
ceremony,  4?.  Dower  ex  asscristi  pairis^;  which'^s  only  a 
species  of  dower  ad  ostium  ccclesiai\  made  when  the  husband*s 
father  is  alive,  and  the  son  £and  heir  apparent]  by  his  consent, 
expressly  given,  endows  his  wife  with  parcel  of  his  father's 
lands*  (14)     In  either  of  these  cases,   they  must  (to  prevent 


"  Co.  Litt,  §48^49. 
«  litL  %  37. 


*  ibid,  §40. 


13S  ] 


(13)  The  dower  dc  taplut  belle  wnsi  shortly  this:  if  a  man  holJing  Innds 
m  chivalry  and  in  socogic  died  Icaviag  a  widow,  and  an  heir  under  laurtccD, 
the  lord  was  entitled  to  the  custody  of  the  lands  holdcn  iu  chivalry,  find 
the  widow,  as  mother,  of  the  hinds  in  aocage  ;  but  iid  shij  would  hiU'C  to 
accoitnt  for  the  profits  of  the  iandjt  su  held  by  hei%  there  was  no  provision 
for  heraelf  by  way  of  dower.  If  then  sl»c  brought  a  writ  of  dower  tigttinsi 
(he  lord,  to  be  endowed  hmw  the  lands  holdeu  by  him,  he  might  plead  ull 
these  facts>  and  pray  that  she  might  be  adjudged  to  endow  her&cif  of  Mr 

fmreti  of  the  lands  hekl  hy  her  iii  guardian.  And  if  judgment  to  that  eifect 
was  given,  the  chivalry  lands  during  the  wardship  were  quit  of  dower,  an<t 
she*  in  the  presence  of  her  neighbour:!,  (perhapi*  a  jury,)  endowed  herself 
by  metes  and  bouudj»  of  the  fairest  p^rt  of  the  socage  lands,  to  tlie  value 
of  a  third  part  of  the  whole  of  both  tenements. 

Thk  dower  nmy  be  comidered  as  another  of  the  feudal  hardbhips,  which 
relieved  the  lord  tn  chivalry  of  hiij  share  of  a  burthen  commonly  incident 
to  all  landsj  and  threw  it  unfairly  upon  the  iocage  lands ;  in  other  words, 
upon  the  ward. 

(14)  The  son  ought  to  specify  and  ascertain  the  lands,  and  by  rea&oii 
of  that  the  wife  may  in  thi^  case  also,  enter  on  them  after  his  death  witii- 
*jut  farther  ceremony, 
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fraiRb)  he  made  ''  in  facie  cccksiac  ct  ad  ostium  nrlrsiac  ;  mm 
tnim  iKitad  fada  in  keio  moriab\  nee  in  camera^  aut  alidi  ttbi 
lUindestinafuaint  conjugia. 


I   *'*i  ] 


It  is  curious  to  observe  the  several  revolutions  which  die 
doctrine  of  dower  has  uiulergone,  since  its  introduction  into 
England.  It  seems  first  to  have  been  of  the  nature  of  the 
dower  in  gavelkind  before  mentioned  j  viz,  a  moiety  of  the 
husband's  lands,  but  forfeitable  by  incontincncy  or  a  second 
marriage.  By  die  famous  charter  of  Henry  I.,  this  condition 
of  widowhood  and  chastity  was  only  ret|uiixHl  in  case  the 
liusband  left  any  issue':  and  afterwards  we  hear  no  more  of 
it.  Under  Henry  the  second,  according  to  Glanvil  %  the 
dower  ad  ostium  ccdcsiae  was  the  most  usual  species  of  dower; 
and  here,  as  well  as  in  Normandy  ',  it  was  binding  upon  the 
wife,  if  by  her  consented  to  at  the  time  of  marriage.  Neither, 
in  those  tlays  of  fcodal  rigour,  was  the  hubL)and  allowed  to 
endow  her  ad  ostium  ccdcsiae  with  more  than  the  third  part 
of  the  lands  whereof  he  wa^  dien  seised,  though  lie  might 
entlow  her  with  less  ;  lest  by  such  liberal  endowments  the 
lord  iiliould  be  dt^frauded  of  his  wardships  and  other  feodal 
|>rofits  ■".  But  if  no  specific  dotation  was  made  at  tlie  church 
[>orch,  then  she  was  endowed  dij  the  commmt  law  of  llie  third 
part  {which  was  called  her  dos  rationubitis)  of  such  lands  and 
tenements  as  the  liusband  was  seised  of  at  the  time  of  the 
L'spousals,  antl  no  otiit-r ;  uidess  he  specially  engaged  before 
die  priest  to  endow  her  of  his  future  acquisitions^^:  and  if  tlic 
huhband  had  no  lands,  an  endowment  hi  goods,  chattels,  or 
HKiney,  at  thti  tiniii  t*f  ubpousals,  was  a  bar  of  any  dower  *^  in 
lands  which  he  aftcrw^irds  acquired  *'.     In  king  John's  magna 


*  Si  woriiio  tiro  usor  ijui  r^mamerii 
li  «ii«r  tibcris/^cnt,  Uattm  iuum  habvirU  i 
«^st  vera  uMvt  cum  Obcru  rcmanMirilt 
iiotem  fuiticm  halebU,  itum  eorimt  tuum 
ftigkimis  acnmvrrii,  {Cnri.  Hen,  L  A*D. 
lOQL  IniTod.  fo  great  cluincri  ntit. 
Oj««.  pag.  iv.) 

*  L  6.  c.  1.  &  2. 
>  Gr.  Cimtium,  c.  101. 
*"  Bnict  /.  2.  c,  tJ!>.  §  6. 


0  Glonv.  /.  6,  c.  2. 

p  Wlieii  special  ciicknvm(*iit£  wcrv 
rnadc  ad  ottium  ctxAeuat:,  tJ}c  hu^baiiil 
after  nffiaiicc  tjiade,  and  tjpoUi  pligluctl, 
used  tu  tIccLuru  with  what  specific  Imidn 
Ik:  nieant  to  endow  his  wlTcf  {quod  do* 
tarn  earn  ttc  tali  mnnxrio  cunv  /Jcritiint* 
friit  ^c.  Braci.  iMiL)  and  Uterdbrc  in 
the  old  York  rituul  (SiJd.  fV.  I/chr.L*i. 
c.  27»)  tlicrc  is,  at  i\v*>  part  i^f  the  nm- 
Irimomal  service,^  tiic  lulluwiiti^  rubrk' ; 
**  mcvrdtt*  ittierru^ct  tioitm  mulkru:  rfp 
*'  ft  tctTu  Ct  ill  dok'm  iLtHr,  tunc  tticutut 


m  mention 
of  any  alteration  of  the  common  law,  in  respect  of  the  lands 
subject  to  dower:  but  in  those  of  1217,  and  1224,  it  is  par- 
ticularly provided,  that  a  widow  shall  be  entitled  for  her 
dower  to  the  third  part  of  all  such  lands  as  the  husband  had 
held  in  his  Itle-time ' :  yet  in  case  of  a  specific  endowment  of 
Ics^s  ad  ostium  ecclesiaey  the  widow  had  still  no  power  to  waive 
it  after  her  husbantl's  death.  And  this  continued  to  be 
law,  during  the  reigns  of  Henry  TIL  and  Eilwardl/  In 
HenrylV/s  time  it  was  denietl  to  be  law»  that  a  woman  can 
\y^  endowed  of  her  husband'^  goods  and  chattels  * :  and,  under 
Eilward  IV.,  Littleton  lays  it  down  expressly,  that  a  woman 
may  be  endowed  ad  ostium  ccclesiae  with  more  than  a  diird 
pai't";  and  shall  have  her  election,  after  her  husband's  death, 
to  accept  such  dower  or  refuse  it,  and  betake  herself  to  her 
tlower  at  common  law*'.  Whicli  state  of  uncertainty  was 
probably  the  reason,  that  these  specific  dowers,  ad  ostium 
ccdesiae  and  ex  tisscimi  pairis^  have  since  fallen  into  total 
illsuse* 
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f  PKocEED,  therefore,  to  consider  the  method  of  endowment 

or  assigjiing  dower,  by  the  common  law,  which  is  now  llie 
only  usual  species.  By  the  t)hl  law,  grounded  on  the  feothd 
exactions,  a  woman  could  not  be  endowed  without  a  fine  paid 
to  tlie  lord  :  neither  coidd  she  marry  again  without  his 
licence ;  lest  she  should  contract  herself,  and  so  convey  part 


*■* li9almu$  iMef  ^c***  Wbtm  tho  wife 
WAS  exiduwixi  generally  (uU^vU  uxorcm 
nutm  doUivcrii  in  gCHemii,  dc  omnihui 
tcrrii  ct  U^TU-rncfUU;  Bnict*  ib,)  tbo  hus- 
band  accms  to  have  said,  **  with  all  my 
lands  and  tcnvmunte  I  thee  endow  ;'^ 
find  then  tht^y  all  bccamu  haldu  to  her 
dower.  When  be  endowed  her  witli 
lH;rikOiuiky  only,  he  used  to  say»  ^*  witli 
'*  all  njy  worldly  goods  ^ (or,  a*  tlie  Sa- 
•*  li^^bury  ritual  has  it,  wUh  tiU  my 
*•  itstfidtt/  ckatul)  I  thee  endow  ;"  which 
nUtkd  the  wife  to  her  lliirds,  or  jwir* 
bilis^  of  his  personal  estate,  which 
'Is  provided  for  hy  Tfui*.\nfi  curia,  t«;/,22t 
and  will  he  farther  Lriated  of  in  the 
conehidiiit^  elu^iter  uf  tlii^i  bouk  j  though 


the  retaining  this  hist  expression  in  our 
modern  liturgy ;»  tf  of  ajiy  meaning  at 
all,  can  now  refer  only  to  tli€  right  of 
nuunlenancc,  whidi  she  ttctjuires  during 
coverture,  out  of  her  hu!»Luu]id'':s  peraou- 
«lty. 
1  A,D,  1216.  r»7.  tffto.  Oxon* 
^  AjtdgjuituT  auU'Tfi  d  pra  doU:  sua  ter^ 
liii  i>ari  totiut  Icrrac  vmriti  sui  tjutic  $ua 
fail  in  itita  swi^  nid  tie  tmnori  dotata 
fiierUtut  oilium  ccdvsiae,  c.7.  (IMd.) 

»  BrvicUutdmpr*      Britton.   c.lOI, 
102,      net,  1.5.  c,23.   |  J  1,12. 

"  §39,  F.N.B.  150. 
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of  the  feud,  lo  the  lord's  enemy*.  This  licence  the  lords  took 
care  to  be  well  paid  for ;  and,  as  it  seems,  would  sometimes 
force  ihe  dowager  to  a  second  marriage,  in  order  to  ^Min  the 
fine.  But,  to  remedy  these  oppressions,  it  was  providetl,  fir^t 
by  the  charter  of  Henry  L^^  and  afterwards  by  magna  caria  ', 
tliat  the  widow  shall  pay  nothing  for  her  mttj*riage  ( 1 5),  nor 

'  Mirr.  c-I.  §3-  '  cap.7* 

(15)  The  expression  In  Mja^na  Carta  is  Hdua  poH  moriem  nmnii  9m 
Hatim  ci  tine  diffictdiaie  niiqwl  habeat  mariiagium  tuum^  ci  hvrediiaiem 
4Wini,  fwc  aliqtud  del  pro  dote  fud,  nccpro  maritagio  tuo,  vcl  pro  ktrrvdilaie 
sua  habcnd&t  qtiam  hccreditatetii  maritm  guut,  et  ipta  tenucrtml  wlmul  die 
ofnt&s  ipdus  viariti  aui,  LorJ  Coke,  as  well  ag  the  author,  translates  Man- 
tagimn  marriage :  "  Widowes  arc  presently  after  the  decease  of  their  husj- 
bfindii  without  any  difficulty  to  have  thdr  marriagelCthat  is  to  mariic  where 
they  will  without  any  licence  or  assent  of  their  lords.)"  2  Inst- 16.  I  can- 
not however  but  think,  that  thU  intcr[>retattQU  is  wrong,  1  am  not  aware 
that  maritagium  ever  signifies  marriage  in  the  present  popular  acceptation 
of  the  terra  ;  Spelman  gives  it  two  meanings,  he  says^  it  is  that  portion  or 
estate  which  is  given  to  a  husband  with  a  wife,  or  tliat  which  a  ward  pay^ 
to  his  lord  for  leave  to  marry ;  by  the  first  I  take  him  to  mean  an  estate 
given  in  frank  marriiigc,  by  the  latter,  what  in  speaking'  of  the  incideDCs  of 
tenure  by  knight-^rvicc»  the  author,  at  p,  70*  calb  "  marriage,  mariiagium, 
as  contratlistinguishcd  from  vuttrimonium"  But  even  if  tnariiagitim  would 
bear  the  meaning  given  to  it  by  Lord  Coke  and  the  author^  the  context 
seeras  to  make  it  obvious  that  such  cannot  be  ibc  right  interpretation  in 
this  pbce.  It  is  clear  that  the  object  of  thia  part  of  Magna  Carta  is  to  pro- 
vide for  the  widow's  maintenance  and  enjojinent  of  her  rights  m  tuch  im- 
mediately after  the  death  of  her  huslmnd ;  and  with  minute  care  it  specifies 
the  three  classes  of  property  to  which  she  might  be  entitled ;  thetc  wcrSi 
1  St,  her  lands  in  frank  marriage,  mwrilagiwH ;  t^d,  lands  of  her  own  inheril* 
ancc,  htrrcdUm  9Ufi !  5d,  her  dower,  ^oi.  After  the  general  directions  «« 
to  nil  three,  which  1  have  cited,  it  goes  on  more  particularly  to  provide  for 
ihc  due  assignment  of  her  dower  within  forty  days,  for  her  residence  in  the 
capital  mansion  during  those  forty  tlays,  and  for  the  quantity  ot  land  to 
which  as  dowager  she  is  entitled.  It  is  obviouj.  thai  these  provisions  were 
necessary  as  to  dower^but  not  as  to  the  two  former  kinds  of  estate. 

Having  thus  provided  for  her  maintenance  as  widow^  the  some  clause  in 
the  eml^  goes  on  to  protect  her  agoinvt  being  compelled  to  a  second  mar- 
riage :  Nulla  vidua  distringatur  ad  te  warUttndum  dum  titxre  voluerU  tine 
marito^  Ha  tamen  quod  tecuritatemfaciet^  quod  tr  non  mariiabU  nne  auemu 
motiro  n  de  nohii  (muffti,  vei  time  attmtu  domni  tm  «t  dt  a&o  tcnutrii^,  It 
i«  remarkable  therefore,  that  Lord  Coke  should  say  that  they  wea»  to 
murry  where  they  would  without  any  license  or  assent  of  thdr  lord*.  He 
indeed  admits,  in  bis  comment  on  thb  chiuse,  that  the  widow  of  a  chivalry 

IH  tenuot* 
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shall  be  dlsti'alned  to  marry  afresh,  if  she  chooses  to  live 
without  a  liiisbazid;  but  shall  not  however  marry  against  the 
consent  of  the  lord ;  and  farther,  that  nothinnr  shall  be  taken 
for  assignment  of  the  widow's  dower,  but  that  she  shall 
remain  in  her  husband*s  capital  mansion-house  for  forty  tlays 
.  after  his  death,  durhig  which  time  her  dower  shall  be  assigned* 
These  forty  days  are  called  the  widow's  quaretUitiey  a  term 
made  use  of  in  law  to  signify  the  numbei'  of  forty  days,  whe- 
ther applied  to  this  occasion,  or  any  other  "*.  The  particular 
lands,  to  be  held  in  dower,  must  be  assigned  ^  by  the  heir  of 
the  husband,  or  his  guardian ;  not  only  for  the  sake  of 
notoriety,  but  also  to  entide  tlie  lord  of  the  fee  tCy^leioand  his 
services  of  the  heir,  in  respect  of  the  lands  so  holden.  For 
the  heir  by  this  entry  becomes  tenant  thereof  to  the  lord,  and  [  1 36  ] 
jtlie  widow  is  immediate  tenant  to  the  heir,  by  a  kind  of  sub- 
[ijifeudation,  or  nnder-tenancy  completed  by  this  investiture  or 
signment;  which  tenure  may  still  be  created,  notwidistand- 
ing  the  statute  of  quia  empiares^  because  the  heir  paits  not 
witli  the  fee-simple,  but  only  widi  an  estate  for  life^  If  the 
heir  or  his  guardian  do  not  assign  her  dower  within  the  term 
of  quarantine,  or  do  assign  it  unfairly,  she  has  her  remedy  at 
law,  and  the  sheriff  is  appointed  to  assign  it^.  Or  if  the  heir 
(beuig  under  age)  or  his  guardian  assign  moi'e  than  she  ought 
to  liave,  it  may  be  afterwards  remedied  by  writ  of  admeasure* 
ment  of  dower  "••  If  the  thing  of  which  she  is  endowed  be 
divisible,  her  dower  must  be  set  out  by  metes  and  bounds; 
but  if  it  be  indivisible,  she  must  be  endowed  specially  ;  as  of 
the  third  presentadon  to  a  church,  the  third  toll-dish  of  u 


■  It  signifies,  in  particular,  ilie  forty 
days,  which  persons  coming  from  infected 
CG untried  are  obliged  lo  wait,  befure  tlicy 
are  p<!rmitted  to  btid  in  Eugknd. 


^  Co.  LrtL34,  35. 
•^  Co.  Lilt,  34,  35. 

"   F.N.B.  14R.   FinL'kL.  3H.  StaU 
Wcstm.  2,      13EdwJ.c.7. 


tenant  in  chief,  paid  a  year's  value  of  her  dower  if  she  married  withtnit  the 
king'ii  liccas<^ ;  but  wiyt,  that  in  other  cases  the  statute  was  to  be  tuidtir- 
btood  to  tt{>piy  only  where  a  licenM?  was  due  by  custt)m,  [Mtacrititicju,  or 
special  tenure.  For  this^  however,  he  only  refers  to  Litt.  s,  174,  and  his 
commentary  on  it,  neither  of  which  is  to  the  purpose. 

U(>on  the  whole  it  seeins  ck^ir  that  Ma^na  Carta  does  not  provide  that 

llvidows  were  not  to  pay  dn'  Iciivc  to  contract  a  second  mamaj^e:  but  tm 

the  contfiiry,  by  nudcinH  the  lord's  asirent  necc&sury,  in  eliect  put  it  in  iii;* 

power  to  exact  a  payiiiCQt. 


( 


13fi 


THE  ItlGHTS 


Book  H. 


inilJ,  the  ihinl  part  of  the   profits  of  an  oftice,  ihu  ihird  sheaf 
uF  tithe,  and  the  iike**. 

Upon  preconcerted  marriages,  and  in  estates  of  considerabli; 
consequence,  tenancy  in  dower  happens  very  seldom  :  for  the 
claim  of  the  wife  to  her  dower  at  the  common  law  dijfusing 
itself  so  extensively,  it  became  a  great  clog  to  alienations,  and 
was  otlierwise  inconvenient  to  families.  Wliereforc,  since 
the  alteration  of  the  aiitierit  law  respecting  dower  ctd  ostium 
rcdi'siai*^  which  hath  occasioneil  the  entire  disuse  of  that 
species  of  dower,  jointures  have  been  introiluced  in  llieir 
stead,  as  a  bar  to  the  claim  at  common  law.  Which  leads 
me  to  inquire,  lastly, 

4-*    How  dower  may  be  barred  or  prevented.     A  widow 

may  be  barred  of  her  dower  not  only  by  elopement,  tlivorce, 
txiing  an  alien,  the  treason  of  her  hushand,  antt  other  disabl- 
hties  before-mentioned,  but  also  by  detiiining  the  title  deeds 
or  evidences  of  the  estate  from  the  heir,  until  she  restores 
them':  and,  by  Uie  statute  of  Gloucester^,  if  a  dowager  alienes 
the  land  assigned  her  for  dower,  she  forfeits  it  ipsoJactOy  and 
j^  i37  ]  the  heir  may  recover  it  by  action*  (16)  A  woman  also  may 
be  barred  of  her  dower,  by  levying  a  line,  or  sullering  a 
recovery  of  the  lands,  during  her  coverture  **.     But  the  moflt 


*  Co,  Litt  32. 

*  Ibid,  39. 


«  6  Edw.  I.e. 7. 
''  Pig,  of  recov.  66. 


(16)  TKc  alietmiion  of  die  cstnte  by  the  tenant,  in  dower,  in  fee,  or  for 
iliti  life  of  u  siran^'LT,  was  in  itself,  at  common  law,  a  forfeiture  of  tlie  es- 
tate, anil  tlic  heir  might  ^MiHt-duiie'l^  enter ;  as  in  the  ca&c  of  such  alien* 
ntion  liy  any  other  tcnont  for  life.  Sec  post,  p.  874,  The  btatntc  of 
Glouce6ter,  c.  7,  wiis  made  to  remedy  a  diflerent  evil ;  if  the  alienee  died 
MiitMH],  the  heir  could  not  enter  on  his  heir,  and  was  driven  to  his  M-rit  of 
cntr)'.  But  the  writ  of  entry  ad  cmnmuturm  legitn  did  not  lie  for  him  io 
loD^  as  tlic  dowager  lived;  and  if  he  waited  till  her  death,  then  if  he  was 
her  heir  also,  which  in  most  cases  he  was,  he  might  he  harretl  for  cvG^  m 
buch  by  the  warranty  which  she  had  made  on  her  alienation.  This  writ, 
therefore^  called  the  writ  in  auu  pmmot  was  given  by  the  statute,  and 
miii;ht  be  sued  out  iiuniediatety,  and  during  the  life  of  the  dowager,  when 
of  cotir>e  bhe  Imd  no  heir,  and  wasi  hert»cir  only  a[i!>wcrablc  on  her  own 
w;uTanty>  The  statute  says  lUe  heir  cii  maiiiti.itam  tun  ncuvtrltf  which 
Lord  Cuke  explain^  in  tlie  lifotime  of  the  tenant  in  dower*  tivc  po»l» 
Vol,  111   ju  I oJ.  u.  '     i\S.  U.  'J06.  -'07.     J  In^t.  30'J. 
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iisiml  aioiliod  of  bfirrinpf  dowers  is  by  jointures,  a<;  refrulatetl 
hy  the  statute  27  Hen.  VIIL  c»10, 

A  joiNTUHEj  which,  strictly  sjieakiiig,  signifies  a  joiiil  e.^taLc^ 
limited  to  botli  Jiusband  and  wife,  but  in  common  accept- 
ation extends  also  to  a  sole  estate,  limited  to  the  wife  only,  is 
tlius  defined  by  sir  Edward  Coke';  "  a  competent  livelihood 
"  of  iVeehold  for  the  wife,  of  lands  and  tenements ;  to  take 
"  effect,  in  profit  or  possession,  presendy  after  die  deaUi  of 
"  the  husband,  for  the  life  of  the  wife  at  least.'*  This  descrip- 
tion is  framed  from  the  purview  of  the  statute  27  Henry  VIII. 
C-IO.  before  mentioned ;  commonly  called  the  statute  of  ttsts, 
of  whicli  we  shall  speak  fully  hereafter.  At  present  I  have 
only  to  observe,  that  before  the  making  of  that  statute,  the 
greatest  part  of  the  land  of  England  was  conveyed  to  uses ; 
the  property  or  possession  of  the  soil  being  vested  in  one  man, 
and  the  use  or  profits  thereof  in  another ;  whose  directions, 
with  regard  to  the  disposition  thereof,  the  former  was  in  con- 
science obliged  to  follow,  and  might  be  compelled  by  a  court 
of  equity  to  observe.  Now,  though  a  husband  had  the  iise  of 
lands  in  absolute  fee-simple,  yet  the  wife  was  not  entitled  to 
nny  dower  tlaerein  ;  he  not  beiqg  seised  thereof;  wherefore  it 
became  usual,  on  marriage,  to  settle  by  express  deed  some 
special  estate  to  the  use  of  the  husband  and  his  wife,  for  their 
lives,  in  joint-tenancy,  or  jointure ;  w^hich  settlement  would  be 
a  provision  for  the  wife  in  case  she  survived  her  husband.  At 
length  the  statute  of  uses  ordained,  that  such  as  Utul  the  use 
of  lanils  should,  to  all  intents  ant!  purposes,  be  reputed  and 
taken  to  be  absolutely  seised  and  possessed  of  the  soil  itself. 
In  consequence  of  which  legal  seisin,  all  wives  would  have 
become  dowablc  of  such  lands  as  were  held  to  the  use  of  their 
husbands,  and  also  entitled  at  the  same  time  to  any  special 
lands  that  might  be  settled  in  jointure :  had  not  the  same 
statute  provided,  that  upon  making  such  an  estate  in  jointure 
to  the  wile  before  marriage,  she  shall  be  for  ever  precluded  [  1^**^*  3 
from  her  dower ^.  (17)     But  then  these  four  requisites  must 

*  1  Ii»t.3G.  *  4  Eep.l,  2. 

(17)  There  were  more  reasons  than  one  for  this  accortiing  to  the  dr- 
ciini*tiiijce:i  of  the  settlement  Ik?  J  ng  made  licforc  or  after  nmrriagc,  or  before 
or  after  the  hiislKtmi\  dcatli*  They  were  all  suiBcientl}^  strict  auil  ttchtiicul ; 
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t)e  pimctimlly  observed  :  1  •  The  jointure  must  [l>c  limited  to] 
take  effect  immediately  on  the  denth  of  the  husband,  2»  It 
must  be  for  her  own  hfe  at  least,  and  not  par  atder  vie^  or  for 
any  term  of  years,  or  other  smaller  estate,  3,  It  must  be 
made  to  herself,  aud  no  other  in  trust  for  her.  4.  It  must  be 
made,  and  so  hi  tlie  deed  particularly  expressed  to  be,  in 
satisfaetion  of  her  whole  dower,  and  not  of  any  particukr 
part  of  it.  If  the  jointure  be  made  to  her  q/ier  marriage,  she 
has  her  election  after  her  husband's  death,  as  in  dower 
ml  ostium  ecchsiae,  and  may  either  accept  it,  or  refuse  it  and 
l>etake  herself  to  her  dower  at  common  law ;  for  she  was  not 
capable  of  consenting  to  it  (hiring  coverture.  And  if,  by  any 
fraud  or  accident,  a  jointure  made  before  marriage  proves  to 
be  on  a  bad  title,  and  the  jointress  is  evicted,  or  turned  out  of 
poesession,  she  shall  then  (by  the  provisions  of  the  same  statute) 
have  her  dower  p'a  tanto  at  the  common  law^  {18) 


^  Tbcae  setilemenK  prcvioys  t4>  mar- 
riagejp  seem  ta  Imvc  been  in  use  among 
the  anlient  Germans,  and  tlieir  kindred 
nation  tlw?  Gauls.  Ol'  the  former  TocU 
tui  gives  us  thiii  accou  n  L  '*  Dottm  no* 
"  uxor  mar^Q,  xd  uxori  moFtiu*  t^nH  £ 
•*  interrufU  parentei  et  jtropingui,  et  mu' 
**  nera  prohani.*'  (de mor*  d'rm.  c.lS.) 
And  Casor  {debeUe  G<iUko,  LS,  c.\B.) 
has  given  us  Uie  term*  of  a  marriage 
settlement  among  the  Gaub^  at  nicely 
calculatetl  om  any  mocWn  jcHnture. 
*♦  VMf  quantoi  jK^cunias  ab  uxorUmt  do- 
'*  fit  nsmdm  aaeeperunt^  timtat  ea  nm 


"  bonUt  aenimatione  JactOf  cum  dutihui 
**  commumcant.  Hi^um  omnis  ;)ecunta£ 
"  a»0unctim  ratio  habtiur,  fruct%uq%e 
*'  tenmniur,  Ut^  eorum  viut  m permit, 
"  ad  aim  pan  utriutpi^  cumJructiHti 
"  miperhrum  temfto m m  /vfn.«»i/.  * '  Hic 
daupbtn's  comnifntator  on  Ciwsar  sup- 
p(MC«  that  this  Gatilisli  custom  was  the 
gmouttd  of  the  new  regulations  made  by 
Justinian  (NotK97^)  with  regard  to  the 
provision  for  widows  among  the  Ro^ 
mans  ;  but  «urely  there  is  as  much  rea- 
son to  suppose,  that  it  gave  the  hint  for 
our  ttotutablo  jainturea. 


I 


tmt  one  general  reason  applied  to  all  the  cases,  which  it  wilt  be  ciiough  to 
stiite;  it  wns  this,  that  "  a  right  or  title  which  any  one  has  to  any  lands  or 
tenements,  of  any  estate  of  inheritance,  or  freehold,  cannot  he  barred  by 
acceptance  of  any  manner  of  collateral  »tiifaction  or  r€Jcoin|>cnce/*  This 
wn&  i\  strict  rule,  and  the  example  which  Lord  Coke  puts,  shows  that  it  was 
not  confined  to  dower.  **  As  if"  says  he,  "  A  disseises  B  tenajit  for  life  or 
in  fee  of  the  manor  of  Dale,  and  aftervafd*  gives  the  manor  of  Sale  to  D 
wad  his  bcirs  in  full  satiefaction  ofall  his  rights  and  actions  which  be  bas  in 
Of  for  the  manor  of  Dale,  uthich  B  accepU,  yet  D  may  enter  Into  the  manor 
of  t>ak,  or  recover  it  in  any  real  action.  See  Vemoii't  ewe,  4  Rep.  i.  Ac, 
(18)  As  to  the  1st  requisite,  I  have  vcnturetJ  to  infer!  two  or  three 
words  in  the  text,  because  Lord  Coke,  from  whom  tbc  pMMge  is  taken» 
(Co.  Liit*  50.)  b  c»pfeu  that  it  is  not  enough,  that  in  fact  and  by  aeddoit 
the  jointure  takes  ea«ct  immediately  on  tbe  death  of  the  hufbtnd,  at  tf  an 

interposed 
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There  are  some  atlvatitages  attending  tenants  in  dower 
that  do  not  extend  to  jointresses ;  and  so  vice  T%?7-5a,  jointresses 
are  in  some  respects  more  privileged  than  tenants  in  dower. 
Tenant  in  dower  by  the  old  common  law  is  subject  to  no  tolls 
or  taxes ;  and  hers  is  almost  tlie  only  estate  on  which,  when 
derived  from  the  king's  debtor,  the  king  cannot  distrein  for 
his  debt ;  if  contracted  during  the  coverture  *".  But,  on  the 
other  hand,  a  widow  may  enter  at  once,  without  any  formal 
process,  on  her  jointure  land ;  as  she  also  might  have  done 
on  dower  ad  ostium  ecclcsiae,  which  jointure  in  many  points 
resembles ;  and  the  resemblance  was  still  greater,  while  that 
species  of  dower  continued  in  its  primitive  state :  whereas  no 
small  trouble,  and  a  very  tedious  method  of  proceeding,  is 
necessary  to  compel  a  legal  assignment  of  dower ",  And, 
what  is  more,  though  dower  be  forfeited  by  the  treason  of  the 
husband,  yet  lands  settled  in  jointure  remain  unimpeached 
to  the  widow**.  Wherefore  sir  Edward  Coke  very  justly 
gives  it  the  preference,  as  being  more  sure  and  safe  to  the 
widow,  than  even  dower  ad  ostium  ecclesiae,  the  most  eligible 
species  of  any. 

"»  Co.  Litt.  31.  a.     F.  N.  B,  150.  <>  /Mrf,  37. 

°  Co.  litt.  36. 


interposed  remainder-man  for  life  should  die  before  the  husband;  but  that 
the  limitation  of  the  deed  must  be  to  the  wife  immediately  after  the 
husband's  death,  where  the  estate  is  not  joint  Ab  to  the  3d,  though 
the  position  is  true  at  law,  yet  it  is  now  settled  that  a  trust  estate 
being  equally  certain  and  beneficial  as  a  legal  estate,  is  a  good  equitable 
jointure  to  bar  dower.  (Hargrave's  Note,  226.  Co.  Litt  36.)  As  to  the 
4th,  Lord  Coke  says  it  must  dther  be  expressed,  or  averred  to  be  so ;  and 
.  in  4 Rep,  3.  it  is  laid  down,  that  it  need  not  be  expressed,  but  may  be 
averred  to  be,  &c. ;  that  is,  the  deed  being  pleaded,  and  being  silent  as 
to  its  object,  or  stating  one  not  inconsistent  with  this,  thiB  may  be  stated 
and  averred  supplementally  to  have  been  the  object,  or  part  of  the  ob- 
ject. 
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OF  ESTATES   LESS  than   FREEHOLD. 


[   HI 


f\F   estates  that  arc  less  than  freehold,  there   are  three 
sorts :  1 .  Estates  for  years :  2.  Estates  at  will :  3*  Estates 
by  sufferance. 

L  An  estate  for  7/cars  is  a  contract  for  the  possession  oi' 
lands  or  tenements,  for  some  determinate  period  ;  and  it  takes 
place  where  a  man  Ictteth  them  to  another  for  the  term  of  a 
certain  number  of  years,  agreed  upon  between  the  lessor  and 
the  lessee',  and  tlie  lessee  enters  thereon''.  If  the  lease  he 
but  fiir  half  a  year  or  a  quarter,  or  any  less  time^  Uiis  lessee 
is  resi>ected  as  a  tenant  for  years,  and  is  styled  so  in  some 
legal  proceedings ;  a  year  being  the  shortest  term  whicli  the 
law  in  this  case  takes  notice  of  ^  And  this  may,  not  impro- 
perly, lead  us  into  a  short  cligression,  concerning  the  division 
and  calculation  of  time  by  the  English  law. 

The  space  of  a  year  is  a  determinate  and  well-known  period, 

consisting  commonly  of  365  days;  fur,  though  in  bissextile  or 

leap-years  it  consists  properly  of  366,   }^t  by  the  statute 

]  21  Hen.  IIL  the  increasing  day  in   the  leap-year,  togetlier 

with  the  preceding  day,  shall  be  accounted  for  one  day  only, 

*  We  may  here  rv-mArk,  oacc  ftir  nil,  «  made  :   the  donor  tt  one  that  givcth 

Ihst   the   tCTHvination   of  *'  — or**  mad  lands  in  uil ;  tht  doMC  b  he  who  re- 

** — cc'*  ohtaini   in    \»w,  the  one   an  cciveth  it ;  tic  tfait  granteth  a  lease  U 

active,  the  other  a  passiva  tigmfication  ;  denominated  the  lessor^  and  tic  to  whom 

lb*  former  usually  danoiing  the  doer  of  it  ii  gnntod  the  kaaec.     (Liu.  $  57.) 

•oy  ad,  ifao  latior  hioi  to  whom  it  b  ^  IbH,  58* 

Hw  IMbr  H  httllMt  m^kcth  a  *  /Ntf.  C7* 
t;  Um  IboAbo  is  he  to  vrhom  it 
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That  of  a  month  is  more  nmbigiious :  there  beings  in  common 
nse,  two  ways  of  calculating  months ;  either  as  lunar,  con- 
sisting of  twenty-ei^ht  days,  the  supposed  revolution  of  the 
moon,  thirteen  of  which  make  a  year:  or,  as  calendar  months 
of  unequal  lengths^  according  to  the  Julian  division  in  our 
common  almanacks,  commencing  at  the  calends  of  encli 
month,  whereof  in  a  year  there  are  only  twelve.  A  mondi  in 
law  is  a  lanar  month,  or  twenty-eight  days,  unless  otherwise 
expressed ;  not  only  because  it  is  always  one  uniform  period^ 
but  because  it  fall*  naturally  into  a  quarterly  division  by 
weeks^  Therefore  a  lease  for  "  twelve  months"  is  only  for 
forty-eight  weeks ;  but  if  it  be  for  **  a  twelvemonth"  in  the 
singular  number,  it  is  good  for  the  whole  year  **,  For  herein 
the  law  recedes  from  its  usual  calculation,  because  the  am- 
biguity between  the  two  methotls  of  compulation  ceases ;  it 
being  generally  understood  that  by  the  space  of  time  called 
thus,  In  the  singular  number,  a  twelvemonth,  is  meant  the  whole 
year,  consisting  of  one  solar  revolution.  (I)  In  the  space  of 
a  day  all  the  twenty-four  hours  are  u dually  reckoned,  the  low 
generally  rejecting  all  fractions  of  a  day,  in  order  to  avoid 
disputes  ^  Therefore,  if  I  am  bound  to  pay  money  on  any 
certain  day,  I  discharge  the  obligation  if  I  pay  it  before  twelve 
o'clock  at  night ;  after  which  tlie  following  day  commences. 
But  to  return  io  estates  for  years, 

Tnsra  estates  were  originally  granted  to  mere  farmers  or 
tiusbandineu,  who  every  year  rendered  some  equivalent  in 
money,  provisions,  or  othe«*  rent,  to  the  lessors  or  landlords  : 
but|  in  order  to  encouroge  them  to  manure  and  cultivate  the 
groimd,  they  had  a  permanent  interest  granted  them,  not 
determinable  at  the  will  of  the  lord*    And  yet  their  possession 

^  6  R4?p.  61.  «  CoXitt*lS5. 


(1)  If  it  should  ap|)€fir  dearly  in  a  statute  tbat  calendar  months  were 
intended,  the  word  "  month"  would  be  &o  understood.  Lacon  v.  Hooper, 
2T,R.224,  On  thii  principLc  partly,  and  partly  bet^ause  in  a  naattcr  re- 
lating to  the  chujccli  the  canonical  computaUon  ought  to  be  adopted,  the 
«ix  months,  which  make  a  presentation  bjjsc,  arc  held  to  be  calendar 
months.  (Sec  pOfcit,fi76^  &  eRep.  Gl.)  The  adoption  of  the  law  merchant 
Eiakes  another  ejtception  in  the  case  of  bills  of  exchange  and  prowifis^O' 
notes. 
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was  esteemed  of  so  little  consequence,  ihfit  ihey  were  rathin' 
considered  as  the  bailiffs  or  servants  of  the  lord,  who  were  to. 
[  1*2  ]  receive  and  account  for  the  profits  at  a  settled  price,  than  as 
having  any  property  of  Uieir  own.  And  therefore  they  wei-e 
not  allowetl  to  have  a  freehold  estate:  but  their  interest  (such 
as  it  was)  vested  after  their  deaths  in  their  executors  wlio 
were  to  make  up  the  uccounts  of  tlieir  testator  with  tlie  lord, 
and  his  other  creditors,  and  were  entitled  to  the  stock  upon 
the  farm*  The  lessee's  estate  might  also,  by  the  mil  lent  law, 
be  at  any  lime  defeated  by  a  common  recovery  bufltred  by 
the  tenant  of  the  freehold^;  which  annihilated  all  leases  for 
yeai*s  then  subsisting,  unless  afterw^ards  renewed  by  tlie  re- 
cove  ror,  whose  title  was  supposed  superior  to  his  by  whom 
those  leases  were  granted. 


While  estates  for  years  were  thus  precarious,  it  is  no  won- 
der that  they  were  usually  very  shorty  like  our  modem  leases 
upon  rack  rent ;  and  indeed  we  are  told  ^  that  by  the  antient 
law  no  leiiises  for  more  than  forty  years  were  allowable, 
because  any  longer  possession  (especially  when  given  without 
any  livery  dcchiring  the  nature  and  duration  of  the  estate) 
might  tend  to  defeat  the  inheritance.  Yet  this  law,  if  ever  it 
existed,  was  soon  antiquated ;  for  we  may  observe  in  Madox^f; 
collection  of  antient  instruments,  some  leases  for  years  of  a 
pretty  early  date,  which  considerably  exceed  that  period  *' : 
and  long  terms,  for  three  hundred  years  or  a  thousand,  were 
certainly  in  use  in  the  time  of  Etiward  III,',  and  prolwibly  of 
Edward  L  '^  But  certainly,  when  by  the  statute  21  Hen-  VI I L 
c.  1 5.  the  termor  (that  is,  he  who  is  entitled  to  die  term  of 
years)  was  protected  against  the-HC  fictitious  recoveries,  and 
his  iuterest  rendered  secure  and  pernument,  long  terms  began 
to  be  more  fi-eciuent  than  t)efore  ;  and  were  afterwards  exten- 
sively iotrmlucetl,  being  tlmnd  extremely  convenient  for  family 
settlements  and  mortgiiges:  cx^>niinuing  subject,  however,  lo 
the  same  rules  of  successian^  and  with  the  same  inferiority  to 


'  Co»IiU.46.  H6.    for   the  tike   icrm.  A,  D,  14S9. 

•  Mirror,  ew«.    |8T.     Co,  litt,  « j,  -  .  »  ,  Ibid,  ii\ 248. /o/,  148.   for  Aftj 

^  MmA&h.    Formuiitre   jtngficnn.    h*^.  •  3«  A»,   pi  6,      Bro.   Atw,  t.  mot* 

^9,  fit.  HO.     0«tniw  fw  dglity  ytan,  ^ttmnctmrn-^  4S,  ^oUathm,  (R, 

yi  Hkr.ll.  .  .  .  .  .  jbiiL  n\2iS*  /of.  «  Stsmrmflrtniiii*  7£ilw.  J. 
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traeholib,  as  when  ihey  were  little  L>etter  than  tetmncies  at  tlie 
rwill  of  the  landlord. 

Every  estate  which  must  expire  at  a  period  certain  and 
prefixed,  by  whatever  words  created,  is  an  estate  for  years. 
And  therefore  this  estate  is  frequendy  called  a  term,  terminus^ 
because  its  duration  or  continuance  is  bounded^  limited,  and 
determined ;  for  every  such  estate  must  have  a  certain  be^n- 
ning,  and  certain  end  ^  But  id  ccrtttm  cst^  quod  cerium  reddi 
potest:  therefore  if  a  man  make  a  lease  to  another,  for  so 
many  years  as  J.  S<  shall  name,  it  is  a  good  lease  for  years  *" ; 
.for  though  it  is  at  present  uncertain,  yet  when  J.  8.  hath 
named  the  years,  it  is  then  reducetl  to  a  certainty.  If  no  day 
of  commencement  is  named  in  the  creation  of  this  estate,  it 
begins  from  the  making,  or  delivery,  of  the  lease  **.  A  lease 
for  so  many  years  as  J.  S.  shall  live,  is  void  from  the  begin- 
ning*^; for  it  is  neither  certain,  nor  can  ever  be  reduced  to  a 
certainty,  during  the  continuance  of  the  lease^  And  the  same 
doctrine  holds,  if  a  parson  make  a  lease  of  his  glebe  for  so 
many  years  as  he  shall  continue  parson  of  Dale;  for  tliis 
is  still  more  uncertain.  But  a  lease  for  twenty  or  more  years, 
if  J.  S.  shall  so  long  live, 'or  if  he  should  so  long  continue 
parson,  is  good  p;  for  there  is  a  certain  period  Bxed,  beyond 
which  it  cannot  last ;  though  it  may  determine  sooner,  on  the 
tieath  of  J.S.  or  his  ceasing,  to  be  parson  there* 

We  have  before  remarked,  and  endeavoured  to  assign  the 
treason  of,  the  inferiority  in  which  the  law  places  an  estate  for 
years,  when  comparetl  with  an  estate  for  life,  or  an  inherit- 
ance :  observing  that  an  estate  for  life,  even  if  it  be  jmr  mUer 
vi€y  is  a  freehold ;  but  that  an  estate  for  a  tliousand  years  is 
only  a  chattel,  and  reckoned  part  of  the  personal  estate "". 
Hence  it  follows,  that  a  lease  for  years  may  be  made  to  com- 
mence infuturo^  though  a  lease  for  life  cannot.  As,  if  I  grant 
lands  to  Titius  to  hold  from  Michaelmas  next  tor  twenty 
years,  this  is  good;  but  to  hold  from  Michaelmas  next  for  the  [  144-  ] 
term  of  his  natural  life,  is  void.     For  no  estate  of  freehold 


Ca  Litt  45. 
"  6  Rep.  35. 


^  Co.  LilL  45. 
i>  Ibid. 
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can  connnence  injuturo;   because  it  cannot  be  created  nt 
common  law  without  livery  of  seisin,  or  oorporal  possession 

of  the  land  ;  and  corporal  possession  cannot  be  given  of  an 
'te^ate  now,  which  is  not  to  commence  now^  but  hereafter  % 
And,  because  no  livery  of  seisin  is  necessary  to  a  lease  for 
years  J  such  lessee  is  not  said  to  be  seised^  or  to  have  tme  legal 
seiski  of  the  laiicb.  Nor  indeed  does  the  bare  lease  vest  any 
estate  in  the  lessee ;  but  only  gives  him  a  right  of  entry  on 
the  tenement,  which  right  is  calletl  lus  initTest  in  the  ierm^  or 
interesse  termini :  but  wlien  he  has  actually  so  entered,  and 
thereby  accepted  the  grant,  ll>e  estate  is  then,  and  not  before, 
vested  in  him,  and  he  is  possessed^  not  properly  of  the  land, 
but  of  the  term  of  years  * ;  the  possession  or  seisin  of  the  (and 
remaining  still  in  him  who  hath  the  freehold.  {2)  Thus  the 
word,  ferm^  does  not  merely  Signify  the  time  specified  in  the 
lease,  but  the  estate  also  and  interest  that  passes  by  that 
lease ;  and  therefore  the  tenn  may  -ejtpire,  during  the  con* 
tinuanee  of  the  firnc ;  a??  by  surrender,  forfeiture,  and  the 
like.  For  which  reason,  if  I  grant  a  lease  to  A  for  the  term 
of  three  years,  and  after  the  exj^iration  of  the  said  term^  to  B 
for  six  years,  and  A  surrenders  or  forfeits  his  lease  at  the 
end  of  one  year,  B^s  interest  shall  immediately  take  eflect : 
but  if  the  remainder  be  to  B  Irom  and  after  the  expiration 
of  the  said  three  t^earSy  or  from  and  after  the  expimtioit  of 
the  said  fime^  m  this  aise  B's  interest  will  not  commeiKC  till 
the  time  is  fully  elapsed,  whatever  may  become  of  A*s  term*. 

Tenant  for  term  of  years  hath  incident  to  and  inseparable 
from  his  estate,  unless  by  special  agreement,  the  same  estovers, 

'  IbiiL  45. 


5  R«p.94. 


Co.  Liti*46« 


(2)  *•  Btit  yet  the  lessor  having  done  all  that  was  requisite  on  his  part  to 
tlivest  hioiadf  of  the  po&ses«ioni  and  pa«s  it  over  to  thele«»ce,  had  thereby 
tmnttferrcd  such  an  interest  to  the  lessee,  as  he  might  at  any  time  reduce 
inio  possession  by  an  actual  entry,  as  well  after  the  death  of  the  teieor  ai 
b^^ro,  and  tiieh  an  iiil«fiC4t  as  he  might  before  entry  grant  o'fiit  to  ao- 
olll^y  or  if  he  died  bo^fe  «ntry,  it  \vould  go  to  his  executor*,  or  to  the 
survivor  and  hU  executors,  IJ*  the  grant  were  made  to  two  jointly,  any  of 
which  might  enter  at  their  plcaiiurc,  and  ui  reduce  the  contract  into  actual 
ctccution.  For  It  wa»|)4«r((erct  and  Lomplctc  on  the  lei5or*s  part,  and  the 
perfecting  ufit  on  the  l<MN9e*s  part,  ^m  entirely  in  hb  own  power.  Bac. 
Abr.  tit*  Leases  M. 
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which  we  fonneriy  observed "  that  tenant  for  Kfe  was  entitled 
to;  that  is  to  say,  hoase-bote,  fire-bote^  plougli-bote,  and 
hay-bote*;  terms  which  have  been  already  explaiaal\ 

With  regard  to  emblements,  or  the  profits  of  lands  sowed  [  1  ^^  1 
by  tenant  for  years,  there  is  this  diiference  between  him,  and 
tenant  for  Hfe :  that  where  the  term  of  tenant  for  yeurs  de» 
pends  upon  a  certainty,  as  if  he  holds  from  midsummer  for 
ten  years,  and  hi  the  last  year  he  sows  a  crop  of  corn,  and  it 
is  not  ripe  and  cut  before  midsummer,  the  end  of  his  term, 
the  landlord  shall  have  it ;  for  the  tenant  knew  the  expiration 
of  his  terra,  and  therefore  it  was  his  own  folly  to  sow  what 
he  never  could  reap  the  profits  of  ^.  But  where  the  lease  fur 
years  depends  upon  an  uncertainty ;  as,  upon  the  deatli  of  a 
lessor,  being  liimself  only  tenant  for  Hfe,  or  being  a  husband 
seised  in  right  of  his  wife ;  or  if  the  term  of  years  be  de- 
terminable upon  a  life  or  lives ;  m  all  these  cases  the  estate 
for  years  not  being  certainly  to  expire  at  a  time  fore-known, 
but  merely  by  the  act  of  God,  the  tenant,  or  his  executors, 
shall  have  the  emblements  in  the  same  manner  that  a  tenant 
for  life  or  his  executors  shall  be  entitled  Uiereto*,  Not  so,  if 
it  determine  by  the  act  of  the  party  himself:  as  if  tenant  for 
years  does  any  thing  tiiat  amounts  to  a  forfeiture :  in  which 
case  the  emblements  shall  go  to  the  lessor  and  not  to  the 
lessee,  who  hath  determined  his  estate  by  his  own  defaidt*. 

II.  The  second  species  of  estates  not  freehold,  are  estates 
at  wiiL  An  estate  at  will  is  whei'e  lands  and  tenements  are 
let  by  one  man  to  another,  to  have  and  to  hold  at  die  will  of 
the  lessor;  and  the  tenant  by  force  of  this  lease  obtaim 
possession  ^.  Such  tenant  hath  no  certain  indefeasible  estate, 
nothing  that  can  be  assigned  by  him  to  any  other;  because 
the  lessor  may  determine  his  will,  and  put  him  out  wlienever 
he  pleases.  But  every  estate  at  will  is  at  the  wUl  of  both 
parties,  landlord  and  tenant;  so  that  eidier  of  them  may 
determine  his  will,  and  quit  his  connexions  with  the  other  at 
Ids  own  pleasure  ^     Yet  this  must  be  understood  with  some 


"  pog,  122. 

*  Co.  Litt,  53. 

*  png.SS- 


*  Co.Litt.S6. 

*  Ibid.  55. 

^  Litt.  §  68. 
'  Co.  Lilt.  55^ 
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restriction.  For  if  the  tenant  ni  will  sows  his  land,  and  iIk' 
landlord,  before  the  corn  is  ripe,  or  before  it  is  reaped,  puts 
him  out^  yet  the  tenant  shall  have  the  embleinents,  and  free 
ingress,  egress,  and  regress,  to  cut  and  carry  away  the 
profits**.  And  this  for  the  same  reason,  upon  which  all  die 
cases  of  emblements  turn  ;  mz,  the  point  of  uncertainty  :  since 
the  tenant  could  not  possibly  know  when  his  Jandlonl  would 
determine  his  will,  and  therefore  could  make  no  provision 
against  it ;  and  liaving  sown  the  land,  which  is  for  the  good 
of  the  public,  upon  a  reasonable  presumption,  the  law  will 
not  suffer  him  to  be  a  loser  by  it.  But  it  is  otherwise,  and 
upon  reason  equally  good,  where  the  tenant  himself  deter- 
mines the  will ;  for  in  this  case  the  landlord  shall  have  the 
profits  of  the  land  ^* 

What  act  does,  or  does  not,  amount  to  a  tletermi nation  of 
the  will  on  either  side,  has  fonnerly  lyecn  matter  of  greiU 
debate  in  our  courts.  But  it  is  now,  I  liiink,  settled^  Uiat 
(besides  the  express  determination  of  tlie  lessor's  will,  by 
declaring  that  the  lessee  shall  hold  no  longer :  which  must 
eitlier  be  made  upon  the  land  "^^  or  notice  must  be  given  to  tlie 
lessee  ^)  the  exertion  of  any  act  of  ownership  by  the  lessor,  as 
entering  upon  the  premises  and  cutting  timber  *",  taking  a 
distress  for  rent  and  imiwunding  it  thereon  V  or  making  a 
feoffment,  or  lease  for  years  of  the  land  to  commence  inune- 
diatcly  ^'j  any  act  of  desertion  by  the  lessee,  as  assigning  his 
estate  to  another,  or  committing  waste,  whicli  is  an  act  incon- 
sistent with  sucli  a  tenure';  or,  which  h  insiar  omnimn^  tht- 
tieath  or  outlawry  of  either  lessor  or  lessee  "* ;  puts  an  end  to 
or  determines  the  estate  at  will. 

The  law  is  Iiowcver  careful,  that  no  sudden  determination 
of  the  will  by  one  party  shall  tend  to  the  manifest  and  unfore- 
seen  prejudice  of  the  other.     This   ap[>ears  in   the  CAse  of 
[  147  ]  emblements  before  mentioned;   and,  by  a  parity  of  reason, 
the  lessee,  after  the  determination  of  the  lessor's  will,  shidl 


*  Co.Litt*5€. 

•  1  V«iilr.  ^iB 
^  Co.  Litt  55. 
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have  reasonable  irtf^ress  nnd  cgrciis  to  (etdi  away  his  gixitU 
aiul  iiteiisiis ".     And   if  rent   be  payal^le  qujirlcily,  ur  half- 

[  yearly,  and  the  lessee  determines  the  will,  the  rent  shall  he 
|iaid  to  the  end  of  the  current  quarter  or  half  year"*     And, 

^Ulion  the  same  principle,  courts  of  law  have  of  late  years 
leaned  as  much  as  possible  against  construing  demises,  wliere 
no  cert^iin  term  is  mentioned,  to  be  tenancies  at  will ;  but 
have  rather  held  tliem  to  be  tenancies  from  year  to  year  so 
long  as  both  parties  please,  especially  where  an  annual  rent  is 
reserved :  in  which  case  they  will  not  suffer  either  jiaity  to 
determine  the  tenancy  even  at  the  end  of  the  year,  without 
reasonable  notice  to  the  other,  which  is  generally  understood 
to  be  six  months  P.  (3) 

There  is  one  s-pecies  of  estates  at  will  that  deserves  a 
more  particular  regard  than  any  other ;  and  that  is,  an  estate 
held  by  copy  of  court  roll :  or,  as  wc  usually  call  ir^  a  copt/hold 
estate.  This,  as  was  before  observed  '^,  was  in  it's  original 
and  foundation  nothing  better  than  a  mere  estate  at  will* 
But,  the  kinthiess  and  indulgence  of  successive  lords  of 
manors  having  permitted  these  estates  to  be  enjoyed  by  the 

"  litL  §  69.  half  a  year's  notice  sceim  to  liuve  been 

«  Salk.4M*     1  Sid. 330.  rcquiri!d  to  iktcrmine  It,   {TA^Ecn, 

^  Tiii^  kind  of  IcaBo  was  in  use  as  long  VI IL  1 5,  16.) 

ago  as  tbe  retgn  of  Henry  YI II,  wlien  ^  p<ig*  95« 

(5)  This  head  of  law  is  now  of  the  less  importance,  because  in  pur- 
suance of  that  leaning,  which  the  text  mentions,  it  seems  a*ltlc<l  that 
wliiit  was  formerly  u  tenancy  at  will  by  implication,  shall  now  be  con&i- 
ilercd  8  tenancy  from  year  to  year,  detenninahlc  by  half  a  j  car'^i  notice 
expiring  at  the  end  of  a  cmrcnt  year.  And  it  has  beun  held  oven  in  con- 
itrtiing  the  statute  of  frauds,  where  the  words  are  that  any  lease,  &c*  for 
more  than  three  years  not  in  writing,  shall  operate  only  as  a  tenancy  at 
will,  that  such  a  lease  makes  a  tenancy  from  year  to  >'ear.  Cia^ion  v. 
Jlincfcciff  aTJl.5,  I  use  the  tcrin  tenancy  at  will  %  implwaliofif  because 
the  general  expressions  that  tenancies  at  will  exist  only  notionallyi  and  are, 
in  fact,  become  tenancies  from  year  to  year,  must  be  confined  to  those 
cases  in  which  no  determinate  term  being  expressed,  the  law  fonncrly  im* 
plied  a  holding  at  will,  and  in  which  it  would  now,  from  an  annual  rcser* 
Tation  of  rent,  or  any  other  circumstance  shewing  that  the  parties  con- 
templated a  holding  for  a  year  at  least,  imply  a  tenancy  from  year  to 
year,  A  strict  tensmcy  at  will  may  be  still  treated,  though  it  seldom  is  so, 
by  expretia  agreement.  See  Ilargr.  and  Butler's  Co.  Litt.  55a.  n« 561' 
and  the  c»ie  of  Hkhardion  v.  Langridgc,  4Taiiiit.  128. 
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tenants  and  their  heirs,  accord  tug  to  partkular  customs  estab- 
lished in  their  respective  districts;  tlierefore,  though  they 
sitJll  are  held  at  the  will  of  the  lord,  and  so  are  in  general 
expressed  in  the  court  rolls  to  be,  yet  that  will  is  qualified, 
restrained,  and  limited,  to  be  exerted  according  lo  die  custom 
of  tlie  manor.  This  custom  being  suffered  lo  grow  up  by 
the  lord  J  is  looked  upon  as  the  eviilence  and  interpreter  of  his 
will ;  his  will  is  no  longer  arbitrary  and  precarious  ;  but  fixed 
and  ascertaiBcd  by  the  custom  to  be  the  same,  and  no  otlier, 
that  Ims  time  out  of  mind  been  exercised  and  declared  by  hiii 
anc^tors*  A  copyhold  tenant  is  therefore  now  full  as  pro* 
perly  a  tenant  by  die  custom  as  a  tenant  at  will ;  the  custom 
having  arisen  from  a  series  of  uniform  wills.  And  thereforu 
it  is  righdy  observed  by  Caldiorije',  "  that  copyholders  and 
**  customary  tenants  differ  not  so  much  in  nature  as  in 
"  name ;  Ibr  although  some  be  calleil  copyholders,  some  cus- 
"  tomary,  some  tenants  by  the  virge,  some  base  t^nant%  some 
'*  bond  tenants,  and  some  by  one  name  and  some  by  anotlrer^ 
*'  yet  do  they  all  agree  in  substance  and  kind  of  tenure ;  all 
"  the  said  lands  are  holden  in  one  general  kind,  that  is,  by 
*•  custom  and  continuance  of  time ;  and  die  diversity  of  tlieir 
'*  names  doth  not  alter  the  nature  of  their  tenure," 


Almost  ever}^  copyhold  tenant  being  tlicrefore  thus  tenant 
at  the  will  of  the  lord  according  to  tlie  custom  of  die  manor ; 
which  customs  differ  as  much  as  tlie  humour  and  temper  of 
die  respective  atitient  lords,  {from  whence  we  may  account 
far  their  great  variety,)  such  tenant,  I  say,  may  liave,  so  for 
as  the  custom  warrants,  any  other  of  the  estates  or  quantities 
o{  interest,  which  we  have  hitherto  considered,  or  may  here- 
after consider,  and  hold  them  united  widi  this  customiwy  estate 
at  will.  A  copyholder  may,  in  many  manors,  be  tenant  in 
iee-simpte,  in  tce-tail,  for  life,  by  the  curtesy »  in  dower,  ftHP 
years,  at  sufferance,  or  on  condition ;  subject  hoi^'ever  to  be 
ileprived  of  these  estates  upon  the  concurrence  of  those  cir- 
cumstances whicli  the  will  ol'  the  lortl,  promulgaled  by  im- 
niemoriid  custom,  bfis  dediir^  ID  bu  a  for&iture  or  absolute 
iieartriinalion  of  thosi  illtergiUs  m  tn  i^onie  manors  the  want 
uf  issue  male,  in  others  tlic  cutthig  down  timbcri  the  non- 


'  On  eopitidMi.  31. 5il> 
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payment  of  a  fine,  aiul  the  like.  Yet  none  of  these  interests 
anioatit  to  freehold  ;  fur  the  freehold  of  the  whole  manor 
abides  always  in  tlie  lord  only*,  who  halh  granted  out  tlie 
use  and  occupation^  but  not  the  corporal  seisin  or  true  legal 
possession,  of  certain  parcels  tliereof,  to  these  bis  cnstomaiy 
tenants  at  will* 

The  reason  of  originally  granting  out  this  complicated 
[loud  of  interest,  so  tliat  die  same  man  shall,  with  regard  to 
*  land,  be  at  one  and  the  same  time  tenant  in  fee- 
i  and  also  tenant  at  the  lord's  will,  seems  to  have  arisen 
[from  the  natnre  of  villenage  tenure  ;  in  which  a  grant  of  any  [  149  ] 
estate  of  freehold,  or  even  for  years  absolutely,  was  an  imme- 
diiite  enfrancliisement  of  the  villein  \  The  lords,  therefore, 
tliough  they  were  willing  to  enlarge  the  intei-est  of  their 
villeins,  by  granting  them  estates  which  niight  endure  for 
their  lives,  or  sometimes  be  descendible  to  their  issue,  yet  not 
caring  to  manumit  tbeoi  entirely,  niight  probably  scruple  to 
grant  them  any  absolute  freehold ;  and  for  that  reason  it 
seems  to  have  been  contrived,  that  a  power  of  resumption  at 
the  will  of  the  lord  should  be  annexed  to  these  grants,  whereby 
die  tenants  were  still  kept  in  a  state  of  villenage,  and  no 
fi'eehokt  at  all  was  conveyed  to  them  in  tlieir  respective  lauds : 
aiKl  of  course,  as  the  freehold  of  all  lands  must  necessarily 
re^  and  abide  somewhere,  the  law  supposed  it  still  to  coiiduue 
and  remain  in  the  lord.  Afterwards,  when  these  viileind 
became  modern  copyholders,  and  had  acquired  by  custom  s 
sure  and  indefeasible  estate  in  their  lands,  on  performing  thehr 
usual  services,  but  yet  continued  to  be  styded  in  their  admis- 
sions tenants  at  the  will  of  the  lord,  ^-  the  law  still  supposed 
h  an  absurdity  to  allow,  that  such  as  were  thus  iiorninally 
tenants  at  will  could  have  any  freehold  interest ;  and  tliere- 
fore  continued  and  now  continues  to  deteimme,  that  the 
freehold  of  lands  so  holden  abides  in  tlie  lord  of  the  manor, 
and  not  in  the  tenant ;  for  though  he  really  holds  to  him  and 
his  heirs  for  ever,  yet  he  is  also  saM  to  hold  at  another's  will. 
But  with  regard  to  certain  other  copyholders  of  free  or 
privileged  tenure,  which  ai'e  derived  from  the  antient  tenauta 
in  villein^ocage  \  and  are  not  said  to  hold  at  the  will  of  the 
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for*r/,  hui  only  aceordirtg  to  the  aistom  ofthr  matioi\  iherc  is  no 
siich  absurdity  in  allomng  them  to  be  capable  of  eii joying  ti 
rrcebukl  interest:  and  therefore  the  law  dotfi  not  suppose  the 
freehold  of  such  lands  to  rest  in  the  lord  of  whom  tliey  are 
holden,  but  in  the  tenants  themselves  \*  wlio  are  sometimes 
[  130  ]  caWiid  aistofmri/JiTc^oMiTSf  being  allowed  to  have  a  freehold 
itUercsh  diough  not  a  freehold  iamrc.  (4) 


However*  in  common  cases,  copyhold  estates  are  still 
ranket!  (for  the  reasons  above  mentioned)  among  tenancies 
at  will ;  though  custom,  which  is  the  life  of  the  common 
law,  has  established  a  permanent  property  in  the  copy* 
holders,  who  were  formerly  nothing  better  than  bondmen, 
equal  to  that  of  the  lord  himself,  in  tlie  tenements  holden 
of  the  manor;  nay  sometimes  even  superior;  lor  we  may 
now  l<x)k  upon  a  copyholder  of  inheritance,  with  a  fine 
certain,  to  be  little  inferior  to  an  absolute  freeholder  in 
point  of  interest,  and  in  other  respects,  particularly  in  the 
clearness  and  security  of  his  tide,  to  l>e  frequently  m  a  better 
situation. 

III.  An  estate  at  mffa^ance^  is  where  one  comes  into  |x*s* 
session  o['  land  by-  lawful  title,  but  keeps  it  afterwards  without 
any  title  at  all.  As,  if  a  man  takes  a  leiise  for  a  year,  and 
after  a  year  Is  expired  continues  to  hold  the  premises  without 
any  fiesh  le^ve  from  the  owner  of  tlie  estate.  Or,  if  a  nian 
maketh  a  lease  at  will  and  dies,  the  estate  at  will  is  thereby 
determined :  but  if  the  tenant  conlinueth  ])ossession  he  is 
tenant  at  snirerance*.  But,  no  man  can  be  tenant  at  suffer- 
ance against  the  king,  to  whom  no  laches^  or  neglect  in  not 
entering  and  ousting  the  tenant,  is  ever  imputed  by  law ;  l)ul 
his  tenant  so  holding  over,  is  consiilcreil  as  an  absolnic 
intruder*.  But,  in  tlie  case  of  a  subject,  lliis  estate  may  bi: 
destroyed   whenever   the  true  owner  shall   make  an  actual 

*  FiU,  Ahr,  tii,  c<innu*  310.  cuMom*  Abr.  562.     f  Veotr.  143.     Curai.  4i2. 

IS.   Bro,  Abr,  tU.  cuMimn*  2.  17.  imam  Lord  lUym.  1225. 

fmr  €*tpir*2a,    9  Rep.  7S.    Co.  Iiu.59.  *  Co.  UU, 57. 

Co.  Gop7b.  §32.  Cro.  Cm.  220.  I  Roll.  '  Ibid.  57. 


(4)  Sec  the  Comtdiinttsoos  on  Ci>pybt)ldcr»,  l>y  tlu;  Author.  i#aw  Tniiit^. 
^ihi'Jt.  v.i. 
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fentry  on  the  lantls  and  oust  the  tenant :  Tor,  Ijerore  entry,  he 
cannot  maintain  an  action  of  trespass  against  tlie  tenant  by 
snifferancet  as  he  might  against  a  stranger  ^ :  and  the  reason 
isj  because  the  tenant  being  once  in  by  a  lawful  title,  tixe  law 
(which  presumes  no  wrong  in  any  man)  will  suppose  him  to 
continue  upon  a  title  equally  lawful ;  unless  the  owner  of  die 
land  by  some  public  and  avowed  act,  siucli  as  entry  is,  will 
declare  his  continuance  to  be  tortious,  or,  in  common  lan- 
guage, wrongful 

Thus  stands  the  law,  with  regard  to  tenants  by  suflerance,  [  151  ] 
and  landlords  are  obliged  in  these  cases  to  make  formal  en- 
tries upon  their  lands*,  and  recover  possession  by  the  leg  11 1 
princess  of  ejectment ;  and  at  the  utmost,  by  the  common 
Jaw,  the  tenant  was  bound  to  account  for  the  profits  of  the 
land  so  by  him  detained.  (5)  But  now,  by  statute  4GeoJL 
C.23,  in  aise  any  tenant  for  life  or  years,  or  other  person 
claiming  under  or  by  collusion  with  such  tenant,  shall  wilfully 
hold  over  after  the  determination  of  the  term,  and  demand 
made  and  notice  in  writing  given,  by  him  to  whom  tlic 
remainder  or  reversion  of  the  premises  shall  belong,  for  de- 
livering the  possession  thereof;  such  person,  so  holding  over 
or  keeping  the  other  out  of  possession,  shall  pay  for  the  thne 
he  detains  the  lands,  at  the  rate  of  double  tlieir  yearly  valt(i\ 
And,  by  statute  11  Geo.  IL  c,  19.  in  case  any  tenmit,  having 
power  to  determine  his  lease,  shall  give  notice  of  his  intention 
to  quit  the  premises,  and  shall  not  deliver  up  the  possession 
at  the  time  contained  in  such  notice,  he  shall  thencefortli  pay 


y  jm. 


'  5  Mod.  3S-I. 


(5)  The  author  must  not  be  understood  to  mean,  I  conceive,  that  uctuii! 
entry  and  legal  prociess  of  ejectment  arc  both  necess^arj  to  reinstate  tJic 
lanillord  in  his  legal  possession,  lie  may  enter  and  take  puij&ession  jieact- 
ably,  and  the  tenant  will  he  lia!>(e  to  an  nction  for  nny  disturbance  of  thai 
possession ;  even  if  he  enter  forcilily,  the  tenant  cannot  toinplain  civi//^j 
though  the  landlord  may  lie  liable  to  a  criminul  proccedine^  for  the  breach 
of  the  pence.  Taunton  v*  Cmiar^  7T.R,43U  Turner  v.  Alei^moti,  lBin|:h. 
158.  If  the  landlord  proceeds  by  ejectment,  a  notice  to  quit  may,  in  cei- 
tain  cases,  be  necessary  to  determine  the  tenant's  intcjc.stj  but  sn]i])0:.iniv 
hiui  to  be  barely  holding  over*  und  to  have  itcqnired  nu  interest  by  the  re- 
cognition ol  the  landlord,  even  tliat  will  not  be  neccjiKiry ;  and  in  neithci 
case  will  an  iictual  cntrv  t>e  nece^arv 
18 
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double  the  former  rent^  fer  anck  ikae  a3  h^  eentbu^  in 
possessicMi.  These  statutes  have  ahnosi  put  au  end  to  the 
practice  of  tenancy  by  suflbrance,  unless  wi^  the  taoit  ccHisent 
of  the  owner  of  the  tenement  (6) 


(6)  The  student  will  not  fiul  to  percdre  the  distinctioB  between  -the 
two  statutes ;  in  the  first  the  landlord  has  determined  the  tenancy,  and 
therefore  recorers  double  value:  in  the  latter  the  tenancy  being  only  de> 
terminable,  and  the  tenant  having  waived  hit  determination  of  it,  while 
the  landlord  has  done  nothing  on  his  part  to  put  an  end  to  it,  the  penalty 
u  the  payment  of  double  rent.  The  statute  enaUes  him  to  distrain,  or  to 
bring  hu  action  for  the  double  rent;  wllcfaever  of  these  two  remedies  he 
pursues,  he  treats  the  defendant  as  still  his  tenant,  and  therefore  cannot 
concurrently  bring  an  action  ofc|jectmen(^in  whifihhe  vto  treathimasa 
trespasser  for  the  same  period  of  time. 


OF  THINGS. 


CHAPTER   THE   TENTH; 


OF  ESTATES  0PON  CONDITION. 


I^ESIDES  the  several  divisions  of  estates  in  point  of  interegt, 
which  we  have  considered  in  tlie  three  preceding  chap- 
ters, there  is  also  another  species  still  remaining^  which  is 
called  on  esUite  upon  candifion ;  being  such  whose  existence 
depends  upon  tlie  happening  or  not  happening  of  some  un- 
certain  event,  whereby  the  estate  may  be  either  origin  ally 
created,  or  enlarged,  or  finally  defeated'.  And  diese  con- 
ditional estates  I  have  chosen  to  reserve  till  last,  because  tliey 
are,  indeed,  more  properly  qualifications  of  other  estates,  than 
a  distinct  species  of  themselves ;  seeing  that  any  quantity  of 
interest,  a  fee,  a  freehold,  or  a  term  of  years,  may  depend 
upon  these  provisional  restrictions.  Estates,  then,  npon 
condition,  thus  understood,  are  of  two  sorts :  I  •  Estates 
upon  condition  implied :  2.  Estates  upon  condition  expressed: 
under  which  last  may  be  included,  3,  Estates  held  in  twi^ffo, 
gagey  or  pUdge:  4*  Estates  by  stahde  merchant^  or  statute 
staple :    5,  Estates  held  bj  ele^^ 

I.  Estates  i^pon  condition  implied  in  law,  are  ^ere  a 
grant  of  an  estate  has  a  condition  annexed  to  it  inseparably, 
from  its  essence  and  constitution,  although  no  condition  be 
expressed  in  wards.  As  if  a  grant  be  made  to  a  man  of  an 
office,  generally,  without  xidding  other  words ;  the  law  tacitly 
annexes  hereto  a  secret  condition,  that  the  grantee  shall  duly 
execute  his  office '*,  on  breach  of  which  condition  it  is  lawful  C  153  ] 
for  the  grantor,  or  his  heirs,  to  oust  him,  and  gi'ant  it  to 
maotiier  person*.    For  an  office,  eitlier  pubHc  or  priqrate,  amy 


^  Co,  Liu.  201. 


Liu,  §  878. 


Itnd. 
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lie  fbrfeitctl  liy  mis-mer  or  non-usOy  both  of  which  are  breaches 
of  this  implied  couditiofi-  1.  By  tk/Vw^^?,  or  abuse ;  as  if  a 
judge  takes  a  bribe^  or  a  park-keeper  kills  deer  without 
autliority.  2.  By  non-user^  or  neglect ;  which  in  public 
offices,  that  concern  the  administration  of  justice,  or  the 
common  wealth,  is  of  itself  a  direct  and  immeiliate  cause  of 
forfeiture ;  but  non-user  of  a  private  office  is  no  cause  of  for- 
feiture, unless  some  special  damage  is  proved  to  be  occasiooetl 
thereby '^  For  in  the  one  case  delay  must  necessarily  be  oc- 
casioned in  the  affairs  of  the  public,  which  require  a  constant 
attention  :  but,  private  offices  not  requh*ing  so  regular  and 
unremitted  a  service,  the  temporary  neglect  of  them  is  not 
necessarily  productive  of  mischief:  upon  whicli  account  some 
special  loss  must  be  proved,  in  order  to  vacate  these.  Fran- 
chises also,  being  regal  privileges  in  the  hands  of  a  subject, 
are  held  to  be  granted  on  the  same  condition  of  making  a 
pro|>er  use  of  them ;  and  therefore  they  may  be  lost  and  for- 
feited, like  offices,  either  by  abuse  or  by  neglect*. 

Upon  the  same  principle  proceed  all  the  forfeitures  which 
are  given  by  law  of  life  estates  and  others ;  for  any  acts  done 
by  the  tenant  himself,  llmt  are  incompatible  with  the  estate 
whicli  he  holds.  As  if  tenants  for  life  or  years  enfe<iff*  a 
stranger  in  fee-simple :  this  is,  by  the  common  law,  a  for- 
feiture of  their  several  estates ;  being  a  breach  of  the  condi- 
tion whicli  the  law  annexes  thereto,  xnz,  tliat  they  shall  not 
attempt  to  create  a  greater  estate  than  they  themselves  are 
entitled  to  ^  So  if  any  tenants  for  years,  for  life,  or  in  fee, 
commit  a  felony ;  die  king  or  otlier  lord  of  the  fee  is  entitled 
to  have  their  tenements,  because  their  estate  is  determined 
by  the  breach  of  the  condition,  **  that  they  shall  not  ct»niniit 
"  felony,"  which  the  law  tacidy  annexes  to  every  feoda! 
donation.  (1) 

[   154  ]       11.  An  estate  on  condition  expressed  in  the  grant  itself  is 
where  an  estate  is  granted,  either  in  fee-simple  or  oUierwise, 

^  Co.  Lift.  933.  '  9  R«p.  50.  '  Co.  LitL  215. 


(1)  A*  to  tenant  for  ycnn,  if  he  he  conyicted  of  felony,  his  trnu  being  a 
chnttd  intcrctt,  will  be  lorTdteil  to  the  crown^  not  in  iiny  feudal  right,  or 
tti  for  a  lircnch  of  «ny  cgiidition  implictl  m  thv  creation  o(  l)t»  cstjitt*. 
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Willi  an  expre«^s  qualiflcation  annexed,  wliereby  tfie  estiilo 
granted  sliall  either  coiiimence^  be  enlarged,  or  be  defeated^ 
unou  performance  or  breach  of  such  quidificalion  or  con- 
illiion  ^.  These  conditions,  are,  tlierefore  either  ptrcedimt  or 
subsefpiCJd.  Precedent  are  such  as  must  happen  or  be  per- 
lormetl  before  the  estate  can  vest  or  be  enlargetl :  subsecjiient 
are  such»  by  the  failure  or  non-performance  of  wliicli  an 
estate  already  vested  may  be  defeateil.  Thus,  if  an  estate  for 
life  be  limited  to  A  upon  his  marriage  with  B,  the  marriage 
is  a  precedent  condition,  and  till  that  happens  no  estate  ^  is 
vested  in  A.  Or,  if  a  man  grant  to  his  lessee  for  years,  that 
upon  payment  of  a  hundred  marks  within  the  term  he  shall 
have  the  fee,  this  also  is  a  condition  precedent,  and  the  fee* 
simple  passeth  not  till  the  hundred  marks  be  paid  ',  Out 
if  a  man  grant  an  estate  in  lee-simple,  reserving  to  himself 
antl  his  heirs  a  certain  rent;  and  that  if  such  rent  be  not 
paid  at  the  time  limited,  it  sliall  be  lawtid  for  him  and  his 
heirs  to  re-enter,  and  avoid  the  estate :  in  this  case  the 
grantee  and  his  heirs  have  an  estate  upon  condition  subse- 
cjoent,  whic!i  is  defeasible  if  the  condition  be  not  strictly 
performed  ^.  To  this  class  may  also  be  referred  all  base  fees, 
and  fee-simples  conditional  at  the  common-law'.  Thus  an 
estate  to  a  man  and  his  heirs  tenants  of  the  manm-  of  IkiU^ 
is  an  estate  on  condition  that  he  and  his  heirs  continue  tenants 
of  that  manor.  And  so,  if  a  personal  annuity  be  granted  at 
this  day  to  a  man  and  the  heirs  of  his  body,  as  this  is  no 
tenement  within  the  statute  of  Westminster  the  second,  it 
remains,  as  at  common  law,  a  fee-simple  on  condition  that 
the  grantee  has  heirs  of  his  body.  Upon  the  same  principle 
depend  all  the  determinable  estates  of  freehold,  which  we 
mentioned  in  the  eighdi  chapter :  as  durante  viduitate^  Sfc  i 
tJ^ese  are  estates  upon  condition  that  the  grantees  do  not 
marry,  and  the  like.  And,  on  the  breach  of  any  of  these 
subsequent  conditions,  by  the  failure  of  these  contingencies:  [  155  ] 
by  the  grantee's  not  continuing  tenant  of  the  nianor  of  Dale, 
by  not  having  heirs  of  his  body,  or  by  not  continuing  sole ; 
die  estates  which  were  respectively  vested  in  each  grantee  are 
wholly  determined  and  void. 


^  Co,  Liu.  20 L 

^   Show.  Pail.  Cas.B3,4c, 


k  Litt.  5  325. 

'  Sccpag.  109,  no,  II  L 
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A  DISTINCTION  is  lioweveT  made  between  a  tondiiion  i$i 
deed  oiid  a  limitation^  which  Littleton  ™  denominates  idso  a 
condition  in  h'w.  For  when  an  estate  is  so  expressly  con- 
fined and  limited  by  the  words  of  it's  creation,  that  it  cannot 
en  J  ore  For  any  longar  time  than  till  the  contingency  happens 
lipoti  which  tlie  estate  is  to  fail,  this  is  denominated  a  limit' 
f^ion :  as  when  land  is  granted  to  a  man  so  long  iz^  he  is 
parson  of  Dale,  or  *a:kile  he  continues  unmarried,  or  vniil  out 
of  the  rents  and  profits  he  shall  have  made  500/,  and  the 
like  •".  In  such  case  the  estate  determines  as  soon  as  the 
contingency  happens  (when  be  ceases  to  be  parson^  marries  9, 
wife,  or  has  received  the  500^.),  and  the  next  subsequent 
estate,  which  depends  upon  such  determination,  becomes  im- 
mediately vested,  without  any  act  to  be  done  by  him  who  is 
next  in  expectancy.  But  when  an  estate  is,  strictly  speak- 
ing, upon  condition  in  deed  (as  if  granted  expressly  upon  con- 
dition to  be  void  upon  the  imyment  of  4-0/.  by  the  grantor  or 
so  that  the  grantee  continues  unmarried,  or  proioided  he  goes 
to  York,  Src. ",  the  law  |>ermits  it  to  endure  beyond  the  time 
when  such  contingency  happens,  unless  the  grantor  or  his 
heirs  or  assigns  take  adTantage  of  the  breach  of  die  condition, 
and  make  either  an  entry  or  a  claim  in  order  to  avoid  the 
estatie  ^  Yet,  though  strict  words  of  conditioti  be  used  in 
the  creation  of  the  estate,  if  on  breach  of  the  condition  the 
estate  be  limited  over  to  a  third  person,  and  does  not  imme- 
diately revert  to  the  grantor  or  his  representatives  (as  if  an 
€stitte  be  granted  by  A  to  B,  on  condition  dint  witliin  two 
l^eirs  B  iol^rmarry  with  C,  and  on  ikilure  thereof  then  to  D 
bzmI  his  heirs),  tliis  the  law  construes  to  be  a  limitation  ami 
[  ISG  ]  not  a  condition  '^ :  because  if  it  were  a  comfition,  thi^n,  upon 
the  breach  thereof,  only  A  or  his  rcpwseotatives  could  avoid 
Ihte  estate  by  entry,  and  so  D's  remainder  might  be  defeated 
by  their  neglecting  to  enter :  {2)  but  when   it  is  a  Lhnitotioii, 

*>  §S80.  t  Inst.  254.  *  Co. Utt, 2 1 4,  Ik  Stot.32Heit.TIII, 

**  10E«p.  4K  C.S4. 

•  Ibid.€2.  ^  J  Vtntr,  902. 


(2)  D'i  rcmaiader  would  be  equally  ilcfcniod  by  the  tntry  of  A,  w  fm 
itpreteatBtives,  for  that  would  Jcfcnt  tlic  livciy  m&dc  on  die  creation  of 
tile  eitatCf^ond^  of  course,  annul  every  csttitc  Uica  created.     Utt*  « -34? 
Fcorne,  Coii . Rent,  ac  I .  cth  Ed, 
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the  estate  of  B  determines,  and  that  of  D  commences,  and  he 
may  enter  on  the  lands,  the  instant  tliat  the  feilure  happens* 

So  also,  if  a  man  by  his  will  devises  land  to  his  heir  at  law, 
on  condition  that  he  pays  a  sum  of  money,  and  for  non- 
payment devises  it  over,  this  shall  be  considered  as  a  limit- 
ation ;  otherwise  no  advantage  could  be  taken  of  the  nonpay- 
ment, for  none  but  the  heir  himself  could  have  entered  for  a 
br^ch  of  the  condition  ^  (3) 


In  all  tliese  instances,  of  rtmitatlons  or  conditions  subse- 
quent,  it  is  to  be  observed,  that  so  long  as  the   condition, 

either  express  or  implied,  either  in  deed  or  in  law,  remains 
unbroken,  the  grantee  may  have  an  estate  of  freehold,  pro- 
vided the  estate  upon  which  such  condition  is  annexed  be  in 
itself  of  a  freehold  nature;  as  if  the  original  grant  express 
.  either  an  estate  of  inheritance,  or  for  life  ;  or  no  estate  at  all, 
whicli  is  constructively  an  estate  for  life.  For,  the  breach  of 
these  conditions  being  contingent  and  uncertain,  this  imcer- 
tainty  preserves  die  freehold ' ;  because  the  estate  is  capable 
to  last  for  ever,  or  at  least  for  the  life  of  the  tenant,  supposing 
the  condition  to  remain  unbroken*  But  where  the  estate  is 
at  the  utmost  a  chattel  interest,  which  must  determine  at  a 
time  certain,  and  may  determine  sooner  (as  a  grant  for 
ninety-nine  years,  provided  A,  B,  and  C,  or  the  survivor  of 
them,  shall  so  long  live),  this  still  continues  a  mere  chattel, 
and  iH  not,  by  such  it's  uncertainty,  ranked  among  estates  of 
freehold. 


These  express  conditions,  if  they  be  impossible  at  the  time 
of  their  creation^  or  afterwards  l?ecome  impossible  by  the  act 
of  God  or  the  act  of  the  feoffor  himsell^  or  if  they  be  contf-aTy 
to  law^  or  repugfianf  to   the   nature  of  the   estate,  are  void. 


Cro.  Elii.  SOS.     1  RoH.  Abr.  41U 


•  Co.Litti2. 


(3)  It  has  bLM^n  ohservetl,  that  a^l  conJitional  limitations  in  wills  may  be 
reduced  to  the  head  of  executory  devises,  or  of  contingejU  remainders, 
(sec  post,  clU).  Thus  in  the  instance  put,  the  land  k  devised  in  fee  to 
the  heir  at  law,  but  a  fee  or  some  leaser  estate  h  limited  over  to  some  one 
else  on  the  non-perfomiance  of  a  piirticidar  condition.  This  answers  to 
the  second  clasi  of  executory  devises  pnt  ([Jost,  p,  1 73.)  See  Goodiitle 
V,  Bimrtgion,  Douglass  Rep.  n.755,  756,  a.  Fearne»  Con. Rem.  1  7.  6th  ed, 
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In  aiiy  of  whidi  'CUEtf  if  tliey  be  coDditions  sabsequetUf  ttuit 

[157]  LSj  to  be  perfarniecl  aiier  the  estate  is  vested,  the  estate  sbiil| 
become  absolute  in  the  tenant.  As,  if  a  feoSfoient  be  made 
to  a  man  in  fee-!>intple,  on  condition  tliat  urdess  he  goes  to 
Rome  in  twenty-four  hours ;  or  unless  he  marries  with  Jane 
S.  by  such  a  day ;  (within  which  .time  the  w^oman  dits,  or 
tlie  feoflPor  marries  her  Imnself^)  or  unless  he  kiUs  another ; 
or  in  case  he  alienes  in  fee ;  that  then  and  in  any  of  such 
cases  the  estate  shall  Ije  vacated  and  determine :  Iiere  the 
4K>nditton  is  void,  and  the  estate  made  absolute  In  tlie  leoffee. 
For  be  hath  by  tlie  grant  the  estate  vested  in  him,  which 
flball  not  be  defeated  afier wards  by  a  condition  either  impos» 
mblCf  illegal,  or  repugnant  ^  .But  il*  the  coodition  \^pr4:ci^ 
dcfitf  or  to  be  performed  before  the  estate  vests^  as  a  grant  ta 
a  man  that,  if  he  kEls  another  or  goes  to  Kome  in  a  tjavj  Im 
shall  have  an  estate  in  fee ;  hei:e,  the  void  coadltion  being 
precedent,  the  estate  which  depends  tb  er^n  is  aUovoid,  tind 
the  grantee  shall  take  nothing  by  the  grant :  for  he  bath  no 
e$laXe  until  the  coudition  be  performed «, 


There  are  some  estates  defeasible  upon  condition  snbse* 
quentf  that  require  a  more  peculiar  notice.     Such  94'^ 

111,  Estates  held  in  vadio^  m  gage^  or  pledge:  which, 
are  of  tw^o  kinds,  xnmm  vadium^  or  living  pledge  :  aiid  m/gr- 
tuum  vadium^  dead  pledge,  or  foorlgage. 


VivuM  mdianiy  or  living  pledge,  is  when  a  man  borrows 
a  sura  (suppose  200/.)  of  auotber ;  ^id  grants  him  an  estate, 
aj  of  20L  per  annum,  to  liold  till  tlie  rents  and  |>ro6ts  sljajl 
repay  the  sum  so  l>orrow  ed.  llus  is  aii  estate  conditioned  to 
be  void,  as  soon  as  sucli  sum  is  raised.  And  in  tiiis  case  the 
land  or  pledge  is  said  to  be  living:  it  subsists,  and  sm*vives 
the  debt :  and  immediately  on  tlie  discharge  of  that,  results 
back  to  tlie  borrower  *,  But  mortimm  vadiufHy  a  dead  pledge, 
or  mortgage  (which  is  mudi  more  .common  than  the  other), 
is  where  a  man  borrows  of  another  a  specific  sum  [e,  g.  200L) 
^  i5S  ]  and  grants  him  an  estate  in  fee,  on  condition  that  if  he,  the 
OKirtgagor,  shall  repay  the  mortgagee  the  said  sum  of  200A 
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on  a  certain  day  menlioned  in  tlie  deed,  dien  the  mortgagor 
may  re-enter  on  the  estate  so  granted  in  pledge;  or,  as  is 
now  the  more  usual  way,  then  the  mortgagee  shall  reconvey 
the  estate  to  the  mortgagor ;  in  this  case,  the  hmd,  which  is 
so  put  in  pledge,  is  by  law,  in  case  of  non-payment  at  the 
time  limited,  for  ever  dead  and  gone  from  the  mortgagor ; 
and  the  mortgagee'^*  estate  in  the  lands  is  then  no  longer 
conditional^  but  absokitc.  But,  so  long  as  it  continues 
conditional,  that  is,  between  the  time  of  lending  the  money, 
and  the  time  allotted  for  payment,  the  mortgagee  is  called 
tenant  in  mortgage  ^,  But  as  it  was  formerly  a  doubt  *, 
whether,  by  taking  such  estate  in  fee,  it  did  not  become 
liable  to  the  wife's  dower,  and  other  incumbrance^,  of  the 
mortgagee,  (though  that  doubt  has  been  long  ago  overruled 
by  our  courts  of  equity  %)  it  therefore  became  usual  to  grant 
only  a  long  term  of  years  by  way  of  mortgage ;  with  con- 
dition to  be  void  on  repayment  of  the  mortgage  money:  (4') 
which  course  has  been  since  pretty  generally  continued, 
principally  because  on  the  death  of  the  mortgagee  such  term 
becomes  vested  in  his  personal  representatives,  who  done  are 
entitled  in  equity  to  receive  tlie  money  lent,  of  whatever 
nature  the  mortgage  may  happen  to  be.  (5) 


'  Liu.  §  332. 

r  Jhid.  1357.     Cfo,  Car.  19! » 


Hmrdr.  466- 


(4)  Another  mode  of  obviaticg  the  same  consequences,  was  by  graiitiog 
the  estate  lo  the  mortgagee  joiiuly  mth  some  other  person,  whicJi,  upon 
iJie  principles  stated  nt  p.  131.  n*(9),  prevented  the  liability  to  dower  and 
other  iocumbmnces.  Cro.Car.  191.  "In  mortgages  for  years,  however, 
there  is  this  JeFcct,  that  upon  forc'closure  the  mortgagee  gets  only  a  term. 
To  gtiard  against  which,  it  has  been  tbotight  adviscable  to  make  the  mort- 

'  gagor  covenant  that,  on  non-payment  of  the  money,  he  wiJl  not  only  con- 
firm the  term  J  but  convey  the  freehold  and  inheritance  to  the  mortgagee^ 
or  as  he  shall  appoint,  discharged  of  all  equity  ol"  redemption.**  Butler's 
n.  ^U,     Co.  Lilt,*20  5,  a. 

(5)  Because  in  equity  the  mortgagee,  even  though  in  fee,  is  considered 
as  holding  the  lands  only  an  a  pledge  or  security  for  the  re-puyment  of  his 
money ;  and,  to  carry  on  the  same  principle,  equity  regards  such  mortgagee's 
interest  as  personal  estate.  Butler's  note, 9 G*  Co. Lit t, 205.  a.  On  the 
other  band  the  mortgagor's  equity  of  redemption  is  considered  an  actual 
estate,  with  all  the  properties  and  incidents  of  a  real  estate,  subject  to  de* 
vise,  intail^  tenancy  by  the  curtesy,  &c.  The  mortgagor's  possession,  how* 
ever,  af^er  non-payment,  is  by  the  permission  only  of  the  mwtgogee ;  he 
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As  soon  as  the  estate  is   created,   the  mof*fe|Tagee  may  im- 
mediately enter  on  the  lands;  hut  is  liahle  to  be  dispossessed, 
ypon  perrornmnce  of  the  condition  by  payment  of  the  mort- 
gage-money at  the   day  hmited.       And   therefore  tlie  usual 
•  way  is  to  a^ee  that  the  mortgagor  shall  Iiold  tlie  land  till  the 

day  assigned  for  payment;  when,  in  case  of  failure,  whereby 
the  estate  becomes  ahsolnte,  the  mortgagee  may  enter  tjpon  it 
and  take  possession,  without  any  possibility  ai  laiv  <if  being 
afterwards  evicted  by  the  mortgagor,  to  whom  tlie  lacid  is 
now  for  ever  dead.  Bat  here  again  the  courts  of  equity  in- 
terpose ;  and,  though  a  mortgage  be  thus  foHeited,  and  the 
[  1^9  ]  estate  absolutely  vested  in  the  mortgagee  at  the  comraoii 
law,  yet  I  hey  will  consider  the  real  vahie  of  the  tenemeaU 
c<)mpai'ed  with  the  sum  borrowetl.  And,  if  the  estate  be  of 
greater  value  than  the  sum  lent  thereon,  tliey  will  allow  lite 
mortgagor  at  any  reasonable  time  to  recall  or  redeem  his 
estate,  paying  to  the  mortgagee  his  principal,  interest,  anj 
expenses:  for  otherwise,  in  strictness  of  law,  an  estate  worth 
1000/-  migiit  be  forfeited  !br  nonpayment  of  100^,,  or  a  less 
sum.  This  reasonable  advantage,  allowed  to  mortgagors,  is 
called  the  eqtiii^  of  retkmption  ;  and  this  enables  a  mort- 
gagor to  call  on  the  mortgagee,  -who  has  posssession  of  his 
estate,  Jo  deliver  it  back  and  account  for  the  rents  and  profits 
received,  on  payment  of  Ins  whole  debt  and  interest;  thereby 
turning  the /«f>r//^//;//  into  a  kind  iy{  vhum  iYt(lhim,{ft)  But, 
on  the  other  hamh  the  mortgagee  may  either  compel  the  sale 
of  the  estate,  in  ordef  to  get  the  whole  of  his  money  imme- 
diately ;  or  else  call  upon  the  mortgagor  to  redeetn  his  estate 


mfty  turn  him  out,  or  his  tenant,  on  n  lensc  granted  wibftequently  to  the 
oiortgige,  and  may  compel  a  tenant  holiiing  under  a  [irior  Iro&e  to  pay 
\im  the  rmiU.  Konblinque  on  Kquityi  ii.  258.  See  the  cases,  Keeck  x* 
HaU^  Dough  2 L     Aluis  v.  GatlLmore,  iA.279. 

(^)  Tliere  i&  no  time  /Joii/irr/y  limited  in  ccjuity  \*hicli  almll  bar  the  right 
of  redemption,  the  general  rule  is  adopted  from  ttualogj-  to  the  tiuie  limited 
for  entry  on  estates  by  21  J.  u  c.  16.,  that  is  twenty  ycj»rs;  luit  this  rule  it 
subject  not  only  to  the  sanic  cxceptiont  ns  tire  to  be  found  in  that  statute 
in  favour  of  infant*,  feme^cmerltt  Juriflticfi,  &c*j  but  to  exceptions  in  nU 
casest  ^here,  from  the  behaviour  uf  the  piirtie»  within  20  ycnr*,  it  ii  clear 
ihat  the  property  wu*  considered  only  as  a  pledge  for  the  debt  ;  n*  if,  ^of 
£xanipte,  the  mortgagee  has  within  that  time  received  or  demtodcd  tn- 
X^v^U    Konblnnque  on  Equity,  ii*  S6 1 ,  a67. 
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presently,  or  in  default  thereof,  to  be  for  ever  foreclosed  from 
redeeming  the  same ;  that  is,  to  lose  his  equity  of  redemp- 
tion without  possibility  of  recalL     And  also,  in  some  cases  of 
fraudulent  mortgages  %   the  fraudulent  mortgagor  forfeits  all 
equity  of  redemption  whatsoever.     It  is  not,  however,   usual 
for  mortgagees  to  take  possession  of  the  mortgaged  estate, 
unless  where  the  security  is  precarious,   or  small ;  or  where 
the  mortgagor  neglects  even  the  payment  of  interest :' when 
the  mortgagee  is  frequently  obliged  to  bring  an  ejectmenty 
and  take  the  land  into  his  own  hands  in  the  nature  of  a  pledge 
or  the  pigTins  of  the  Roman  law  :  whereas,  while  it  remains 
in  the  hands  of  the  mortgagor,  it  more  resembles  their  ^>e>- 
theca^  which  was,  where  the  possession  of  the  thing  pledged 
remained  with  the  debtor  ^     But  by  statute  7  Geo.  11.  c.2(X 
after  payment  or  tender  by  the  mortgagor  of  principal,  inte- 
rest, and  costs,  the  mortgagee  can  maintain  no  ejectment; 
but  may  be  compelled  to  re-assign  his  securities.     In  Glan- 
vil's  time,  when  the  universal  method  of  conveyance  was  by 
livery  of  seisin  or  corporal  tradition  of  the  lands,  no  gage  or 
pledge  of  lands  was  good  unless  possession  was  also  delivered  [  160  ] 
to  the  creditor ;    **  si  rum  sequatur  ipsius  vadii  traditio^   curia 
"  domini  regis  hujiwnodi  privatas  conventiones  tueri  nonsolet:** 
for  which   the  reason  given  is,    to  prevent  subsequent  and 
fraudulent  pledges  of  the  same  land ;  "  cum  in  tali  casu  possit 
"  eadem  respluribus  aliis  creditoribus  turn  pritts  turn  posterius 
*'  iiwadiari  *."     And  the  frauds  which  have  arisen  since  the 
exchange  of  these  public  and  notorious  conveyances  for  more 
private  and  secret  bargains,  have  well  evinced  the  wisdom  pf 
our  antient  law. 

IV.  A  FOURTH  species  of  estates,  defeasible  on  condition 
Subsequent,  are  those  held  by  statute  merchant^  and  statute 
staple ;  which  are  very  nearly  related  to  the  vivum  vadium 
before  mentioned,  or  estate  held  till  the  profits  thereof  shall 
discharge  a  debt  liquidated  or  ascertained.  For  both  the 
statute  merchant  and  statute  staple  are  securities  for  money ; 
the   one  entered  into  before  the  chief  magistrate  of  some 

*  Stat.  4&5  W.&  M.  C.16.  traditione    nuda    conventione     tenetutf 

•*  Pigiwris  ajjpettatione  earn  proprie    jtroprie  hyjwthecae  ajijteUatwne  conttneti 

rem  contincri  dicimus,  qua  simtii  eiiam    dicimus,     //u/. /.4,  f.6.  §7. 

traditur  credilori.     At  eam^  guae  tine         ^  /.  10.  c.  8. 
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trading  town,  pursuant  to  tiie  statute  13  Edw*  I.  de  mercaio^ 
ribm^  and  thence  called  a  statute  merchant;  the  other  pur- 
suant to  tlie  statute  27  Edw*  III.  c.  9.  before  the  mayor  of  the 
staple,  that  is  to  say,  the  grand  mart  for  Uic  principal  com- 
inodities  or  manufactures  of  tlie  kingdom,  formerly  held  by 
act  of  parliament  in  certain  trading  towns '',  from  whence 
this  security  is  called  a  statute  staple.  They  are  both,  I  say, 
securities  for  debts  acknowledged  to  be  due ;  and  originally 
permitted  only  among  traders,  for  the  benefit  of  commerce ; 
whereby  not  only  the  body  of  the  debtor  may  be  imprisoned, 
and  his  goods  seised  in  satisfaction  of  the  debt,  but  also  his 
buds  may  be  delivered  to  the  creditor,  till  out  of  the  rents 
aad  profits  of  them  the  debt  may  be  satisfied ;  and,  during 
sfuch  time  as  the  creditor  so  holds  the  lands,  he  is.  tenant  by 
■totute  merchant  or  statute  staple.  There  is  also  a  similar 
s^urity,  the  recognizance  in  the  nature  of  a  statute  staple, 
acknowledged  before  either  of  the  chief  justices,  or  (out  erf* 
term)  before  their  substitutes,  the  mayor  of  tlie  staiilc  at 
Westminster  and  tlie  recorder  of  London  ;  whereby  the  be- 
nefit of  this  mercantile  transaction  is  extended  to  all  the  king^s 
[  161  ]  subjects  in  general,  by  virtue  of  the  statute  23  Hen.  VI 11.  C..6. 
amended  by  8  Geo* I.  c.  25*,  which  dbect^  such  r<*cognizimce8 
to  be  enrolled  and  certified  into  chancery.  But  these  by  the 
statute  of  frauds,  29  Cur  J  I.  c.3.  arc  only  binding  upoii  the 
lands  iathe  hands  of  bond  Jide  purchasers,  from  the  day  of 
their  enrolment,  which  is  ordered  to  be  marked  on  the 
record. 

V.  Another  similar  conditional  estate,  created  by  oper- 
ation of  law,  for  security  and  satisfaction  of  debts,  is  called 
an  estate  by  elegit.  What  an  elegit  is,  and  why  so  cidled, 
will  be  explained  in  tlie  third  part  of  these  commentaries. 
At  present  1  need  only  mention,  that  it  is  the  name  of  a  writ, 
founded  on  the  statute'  of  Westm.  2»*  by  which,  after  a 
plaintiff*  has  obtained  judgment  for  his  debt  at  law,  the  sheriff 
gives  him  possession  of  one  half  of  the  defendant's  lands  and 
tenements,  to  be  occuj>ied  ami  enjoyetl  until  Ins  debt  aiid 
damages  are  fully  paid ;  and  during  tlie  time  he  so  holds 
them,  he  is  called  tenant  by  elegit.      It  is  easy  to  observe, 
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that  this  is  also  a  mere  conditional  estate,  defeasible  as  soon 
as  the  debt  is  levied.  But  it  is  remarkable,  that  the  feodal 
restraints  ef  alienating  Imids,  and  rharging  them  with  the 
debts  of  the  owiier,  were  softeoed  much  earlier  and  much 
more  effectually  for  the  benefit  of  trade  and  commerce,  than 
for  any  other  consideration.  Before  the  statute  of  quia  em))- 
tores^  ^,  it  is  generally  thought  that  the  proprietor  of  lands  was 
enabled  to  alienate  no  more  than  a  moiety  of  them  :  the  sta- 
tute therefore  of  Westm.  2.  permits  only  so  much  of  theai  to 
be  affeetecl  by  the  process  of  law,  as  a  man  was  capable  of 
alienating  by  bis  own  deed*  But  by  the  statute  de  merea* 
forifjrtiSf  (passed  in  the  same  yenr^)  the  whole  of  a  man's  lands 
was  liable  to  be  pledged  in  a  statute  merchant^  for  a  debt 
contracted  in  trade;  though  only  half  of  them  was  liable  ta 
be  taken  in  execution  for  any  other  debt  of  the  owner, 

I  SHALL  conclude  what  I  had  to  remark  of  these  estates, 
by  statute  merchant^  statute  staple,  and  ^^^^5^//,  with  the  observ-  [  j^f  J 
ation  of  sir  Edward  Coke  '\  "  These  tenants  have  uncertain 
**  interests  in  lands  and  tenements,  and  yet  they  have  but 
*^  chattels  and  no  freeholds  ;"  (which  makes  them  an  excep- 
tion to  the  general  rule)  "  because  though  tliey  may  hold  an 
*'  estate  of  inheritance,  or  for  life,  td  Ubcrum  lenementumy  until 
"  their  debt  be  paid;  yet  it  shall  go  to  their  executors :  for  at 
**  is  similitudinary  J  and  though  to  recover  their  estates,  they 
"  shall  have  the  same  reniedy  (by  assise)  as  a  tenant  of  the  free- 
**  hold  shall  have',  yet  it  is  but  the  similitude  of  a  freehold,  and 
"  mdlum  simile  esl  idem  J*  (7)  ITiis  irideed  only  proves  them 
to  be  chattel  interests,  because  tliey  go  to  the  executors,  which 
is  inconsistent  with  the  nature  of  a  freehold  ;  but  it  does  not 
assign  the  reason  why  these  estates,  in  contradistinction  to 
other  uncertain  interests,  shall  vest  in  the  executors  of  the 

^  IBEilw.L  f un'Aui  are  *^  jmiMSe  portrr  brff  de  novcte 

■  13  Edw  1,  **  diaemnef  auji   sic  am   de  /rtmidenc^ 

^  1  Ins(.  42,  43.  **  mfni," 
'  The  wordfl  of  iht  atatiiti!  de  merca^ 


(7)  This  pB55«ge  is  put  together  from  two  places  in  Co,Litt^  a  good  deal 
transposed  and  altered  in  parts  ;  the  words  **  estate  af  inheritaiice  or  for 
life*'  do  not  occur  in  the  original,  and  I  conceive  that  the  fact  of  the  land 
going  to  the  eie^utor,  and  not  to  the  heir,  shew^  th^it  tiie  estate  can  in  no 
case  be  one  of  inheritance. 
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tenant  and  not  the  heir;  which  is  probably  owing  to  this; 
that,  being  a  security  and  remedy  provided  for  personal  debts 
due  to  the  deceased,  to  which  debts  the  executor  is  entided, 
the  law  has  therefore  thus  directed  their  succession ;  as  judg- 
ing it  reasonable  from  a  principle  of  natural  equity,  that  the 
security  and  remedy  should  be  vested  in  those  to  whom  the 
debts,  if  recovered,  would  belong.  For  upon  the  same  prin- 
ciple, if  lands  be  devised  to  a  man's  executor,  until  out  of 
their  profits  the  debts  due  from  the  testator  be  discharged, 
this  interest  in  the  lands  shall  be  a  chattel  interest,  and  on  the 
death  of  such  executor  shall  go  to  his  executors  ^ :  because 
they,  being  liable  to  pay  the  original  testator's  debts,  so  &r  as 
his  assets  will  extend,  are  in  reason  entitled  to  possess  that 
fund  out  of  which  he  has  directed  them  to  be  paid. 

^  Co.  LitU  42. 
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CHAPTER    THE    ELEVENTH. 

OF  ESTATES  IN  POSSESSION, 
REMAINDER,  and  REVERSION. 


TTITHERTO  we  have  considered  estates  solely  with  regard 
to  their  duration,  or  the  quantity  of  interest  which  the 
owners  have  therein.  We  are  now  to  consider  them  in  an- 
other view ;  with  regard  to  the  time  of  their  enjoyment,  when 
the  actual  pernancy  of  the  profits  (that  is,  the  taking,  percep- 
tion, or  receipt,  of  the  rents  and  other  advantages  arising 
therefrom)  begins.  Estates,  therefore,  with  respect  to  this 
consideration,  may  either  be  in  possession,  or  in  earpectuTicy : 
and  of  expectancies  there  are  two  sorts ;  one  created  by  the 
act  of  the  parties,  called  a  remainder;  the  other  by  act  of  law, 
and  called  a  reveision. 

I.  Of  estates  in  possession,  (which  are  sometimes  called 
estates  executed,  whereby  a  present  interest  passes  to  and 
resides  in  the  tenant,  not  depending  on  any  subsequent  cir- 
cumstance or  contingency,  as  in  the  case  of  estates  executory,) 
there  is  little  or  nothing  peculiar  to  be  observed.  All  the 
estates  we  have  hitherto  spoken  of  are  of  this  kind ;  for,  in 
laying  doWn  general  rules,  we  usually  apply  them  to  such 
estates  as  are  then  actually  in  the  tenant's  possession.  But 
the  doctrine  of  estates  in  expectancy  contains  some  of  the 
nicest  and  most  abstruse  learning  in  the  English  law.  These 
will,  therefore,  require  a  jninute  discussion,  and  demand  some 
degree  of  attention. 

II.  An  estate  then  in  remainder  may  be  defined  to  be,  an   [  164  ] 
estate  limited  to  take  efiect  and  be  enjoyed  afler  another  estate 
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cannot  be  created  to  commence  infuturo;  but  it  ought  to  take 
effect  presently  either  in  possession  or  remahider  *' :  because 
f  166  3  **t  common  law  no  freehokl  in  lands  could  pass  without  livery 
of  seisin ;  which  must  operate  eitlier  immediately,  or  not  at 
all.  It  would  therefore  be  contradictory,  if  an  estate,  which 
is  not  to  commence  till  luTeafter,  could  be  granted  by  a  con- 
veyance which  imports  an  immediate  possession.  Therefore, 
though  a  lease  to  A  for  seven  years,  to  commence  from  next 
Michaelmasj  is  gootl :  yet  a  conveyance  to  B  of  lands,  to  hold 
to  him  and  his  heirs  for  ever  from  the  end  of  three  years  next 
ensuingt  is  void.  So  that  when  it  is  Intended  to  grant  an 
estate  of  freehold,  whereof  the  enjoyment  shall  be  deferred 
till  a  future  time,  it  is  necessary  to  create  a  previous  particular 
estate,  which  may  subsist  till  that  period  of  time  is  completed; 
and  for  the  grantor  to  deliver  immediate  |>ossession  of  the 
land  to  the  tenant  of  this  particular  estate,  whicli  is  construed 
to  be  giving  possession  to  him  in  remainder,  since  his  estate 
and  that  of  the  particular  tenant  are  one  and  the  same  estate 
in  law*  As,  where  one  leases  to  A  for  three  years,  with 
remainder  to  B  in  fee,  and  makes  livery  of  seisin  to  A ;  here 
by  the  livery  the  fi-eehold  is  immediately  created,  and  vested 
in  B,  during  the  continuance  of  A*s  term  of  years.  The 
whole  estate  passes  at  once  from  the  grantor  to  the  grantees, 
and  the  remainder-man  is  seized  of  his  renuiinder  at  the  same 
time  that  the  termor  is  possessed  of  his  ternu  The  enjoyment 
of  it  must  indeed  he  deferred  till  hereafter ;  but  it  is  to  all  in- 
tents and  purposes  an  estate  commencing  in  pf^acsenti^  though 
to  be  occupied  and  enjoyed  infuturo. 

As  no  renminder  can  be  created  witliout  such  a  precedent 
particular  estate,  therefore  the  particular  estate  is  said  to  sup- 
port the  remainder*  But  a  lease  at  will  is  not  held  to  be  such 
a  particular  estate  as  will  su]>port  a  remainder  over'.  For 
an  estate  at  will  is  of  a  nature  so  slender  and  precarious,  that 
it  is  not  k»oked  upon  as  a  portion  of  the  inheritance  ;  atid  a 
portion  must  first  be  taken  out  tjf  it,  in  order  to  constitute  a 
remaitider.  Besides,  if  it  be  a  freehold  remainder,  livery  of 
fseisin  must  be  given  at  the  time  of  h's  creation  ;  and  the 
entry  of  the  grantor  to  do  this  determines  the  estate  at  will 


•  5  R«ti,  94. 


^8  IUp.75. 
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in  the  very  instant  in  which  it  is  made  ^ :  or  if  the  remainder 
be  a  chattel  interest,  though  perhaps  the  deed  of  creation 
might  operate  as  a  fuiure  contract^  if  the  tenant  for  years  be 
a  party  to  it,  yet  it  is  void  by  way  of  remainder:  for  it  is  a 
separate  independent  contract,  distinct  from  the  precedent 
estate  at  will ;  and  every  remainder  must  be  part  of  one  and 
the  same  estate,  out  of  which  the  preceding  particular  estate 
is  taken  ^.  And  hence  it  is  generally  true,  that  if  the  par- 
ticular estate  is  void  in  it's  creation,  or  by  any  means  is 
defeated  aflerwards,  the  remainder  supported  thereby  shall 
be  defeated  also ' :  as  where  the  particular  estate  is  an  estate 
for  the  life  of  a  person  not  in  esse^ ;  or  an  estate  for  life  upon 
condition,  on  breach  of  which  cpndition  the  grantor  enters 
and  avoids  the  estate^;  in  either  of  these  cases  the  remainder 
over  is  void. 

2.  A  SECOND  rule  to  be  observed  is  this ;  that  the  remainder 
must  commence  or  pass  out  of  the  grantor  at  the  time  of  the 
creation  of  the  particular  estate".  As,  where  there  is  an 
estate  to  A  for  life,  with  remainder  to  B  in  fee  :  here  B's  re- 
mainder  in  fee  passes  from  the  grantor  at  the  same  time  that 
seisin  is  delivered  to  A  of  his  life  estate  in  possession.  And 
it  is  this  which  induces  the  necessity  at  common  law  of  livery 
of  seisin  being  made  on  the  particular  estate,  whenever  a 
freehold  remainder  is  created.  For,  if  it  be  limited  even  on 
an  estate  for  years,  it  is  necessary  that  the  lessee  for  years 
should  have  livery  of  seisin,  in  order  to  convey  the  freehold 
from  and  out  of  the  grantor,  otherwise  the  remainder  is  void". 
Not  that  the  livery  is  necessary  to  strengthen  the  estate  for 
years ;  but,  as  livery  of  the  land  is  requisite  to  convey  the 
freehold,  and  yet  cannot  be  given  to  him  in  remainder  without 
infringing  the  possession  of  the  lessee  for  years,  therefore  the 
law  allows  such  livery,  made  to  the  tenant  of  the  particular 
estate,  to  relate  and  enure  to  him  in  remainder,  as  both  are 
but  one  estate  in  law  °, 


Fowd.25. 


.  Dyer,  18. 

'  1  Jon.58. 

h   Ilayin.151. 

"» Litt.  §  721. 

'  Co.  Litt.  298. 

"  Utt.  §  6u. 

^  2  Roll.  Abr.  415, 

o  Co.  Litt.  49. 
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9,  A  TH1S.D  rule  respecting  remainders  is  this :  that  the 
reoQaiDder  must  ve^t  in  the  grantee  during  the  continuance  of 
the  particular  estate^  or  eo  imtanti  iliat  it  determines  i'.  As» 
il'  A  be  tenant  for  life,  remainder  to  B  in  tail ;  here  B's  re* 
maiuder  is  vested  in  him,  at  the  creation  of  the  particular 
D&tate  to  A  for  lite :  or  if  A  and  B  be  tenants  for  their  joint 
lives,  remainder  to  the  survivor  in  fee ;  here,  though  during 
their  joint  lives,  the  remmnder  is  vested  in  neither,  yet  on  the 
death  oi  either  of  them,  the  remainder  vests  instantly  in  the 
auniivor :  wherefore  both  these  are  gooil  remainders.  But, 
if  an  estate  be  limited  to  A  for  life,  remainder  to  the  elilest 
soa  of  B  in  tail,  and  A  dies  before  B  Italh  any  son  ;  liere  tlie 
veeiainder  will  be  void,  for  it  did  not  vest  in  any  one  din-ing 
Dhe  continuance,  nor  at  tlie  determination,  of  the  particular 
estate :  ami  even  supposing  that  B  should  afterwards  have  a 
son,  he  shall  not  take  by  this  remainder ;  for,  as  it  did  not 
vest  at  or  before  the  end  of  the  particular  eitale,  it  never  can 
vest  at  all,  but  is  gone  for  ever'l  And  this  depends  upon  the 
principle  before  laid  down,  that  the  precedtint  particular 
«6tate,  and  the  remainder,  are  one  estate  in  law  $  th^  modt, 
therefore,  subsist  and  be  in  tsse  at  one  and  tlie  same  instant  of 
time,  either  during  the  continuance  di  the  first  estate,  or  at 
tlie  very  instant  whea  that  determines,  so  that  no  other  estate 
can  possibly  come  between  them.  For  tliere  can  be  no  inter- 
vening estate  between  the  particular  estate,  and  the  remainder 
supported  thei?eby^:  the  thing  supported  must  fall  to  the 
ground,  if  once  it's  support  be  severed  from  it. 


It  is  upon  these  rules,  but  principally  the  last,  that  the 
doctrine  of  eofUingeni  remainders  depends.  For  remainders 
ore  eitlier  iv-sied  or  cmdingent.  FcsU-d  remaiuders  (or  remain- 
ders €JBecui£d^  whereby  a  present  interest  passes  to  the  party, 
though  to  be  enjoyed  in  Jtduro)  are  where  the  estate  is 
invarinbly  fixed,  to  remain  to  a  determinate  person,  after  the 
[  169  ]  particular  estate  is  spent.  As  if  A  be  tenant  for  twenty  years, 
remainder  to  B  in  fee ;  here  B's  is  a  vested  remainder,  w  hich 
nothing  can  defeat  or  s«t  aside.  (2) 

'  3  IUp,9l. 


^  Flo^wd.  ft5.     1  Rep.  GO. 
«  I  IUp.138. 


(tf)  The  person  cntitlcil  to  »  vested  remnintler  tiai  an  immediate  fixed 
rijbt  of  future  enjoyment,  that  ii,  tfn  eitate  in  pmcienti^  though  it  is  only 

to 
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CoNTiNGXNT  or  ex€cuimy  remainders  (whereby  no  present 
interest  passes)  are  where  the  estate  in  remainder  is  limited 

to  take  effect,  either  to  a  dubious  and  uDcertain  person,  or 
upon  a  dubious  and  uncertain  n^enl ;  so  that  tlie  pai'ticiilar 
estate  may  chance  to  be  determined^  and  the  remtiinder  nev^r 
take  effect".  (3) 

First,   they  may  be  limited  to  a  dubious  and  uncertain 

pejson.  As  if  A  be  tenawt  for  life,  with  remainder  to  B's 
eldest  son  (then  unborn)  in  tail ;  this  is  a  contingent  remain-^ 
der,  for  it  is  ujacertain  whether  B  will  have  a  son  or  no ;  but 
tlie  instant  that  a  son  is  borUj  tlie  remainder  is  no  longer 
contingent,  bat  vested*  Tliough,  if  A  had  died  before  dua 
contingency  happened,  that  is,  before  B*s  son  was  born,  Uj# 
remainder  would  have  been  absolutely  gone ;  for  the  particulw 
estate  was  determined  before  die  repiainder  could  vest^  Nay, 
by  the  strict  rule  of  law,  if  A  w  ere  tenant  for  life,  remainiler 
to  his  own  eldest  son  in  tail,  and  A  died  without  issue  borni 
but  leaving  his  wite  enscint^  or  big  with  child,  and  after  his 
death  a  posthumous  son  was  born,  this  son  could  not  take 
the  hmd  by  virtue  of  this  remainder ;  for  the  particular  estate 

•  3  Rep.  20, 

to  take  effect  in  possession  and  pernflncy  of  the  pro&ti  al  a  future  pericMi  j 
and  iivich  an  estate  may  be  transfer  red,  aliened,  and  cliurged  much  in  the 
same  manner  a$  an  estate  in  possession.    Cruise  Dig.  tit.  Remainder,  c  J .  a,  9, 

(3)  Though  undoubtedly  it  is  a  proptTty  of  all  contingent  reiimlnders, 
that  It  b  uncertain  whether  they  will  ever  taJ^e  clfeet ;  yet^  it  is  not  that 
uncertainty  which  constitutes  a  remxiinder  contingent,  l>ecause  every  vested 
rciiiainder  for  life  or  io  tail  is,  and  must  be,  liable  to  the  same  uncertaiuty, 
a^  the  remainder  man  may  die*  or  die  without  bane  before  the  deter* 
mination  of  the  particular  estnte.  The  true  criterion  seems  to  be,  whether 
there  \&  a  present  capacity  of  taking  effect  in  possession,  if  the  particular 
estate  were  to  determine;  if  there  be,  the  rem^ndtr  is  veiited,  and  not 
otherwise.  Thus  if  there  he  a  lease  for  life  to  A,  and  after  the  death  of 
J.  D.  remainder  to  B  in  tail,  while  J.D.  lives,  0^  remainder  is  contingent^ 
because  if  A  were  then  to  die,  there  would  be  no  capacity  of  it's  taking 
eflect  in  posvession ;  but  if  J.  D.  were  to  die,  living  A»  B*s  remainder 
would  imuiediately  become  %'c&t^  ;  and  yet  if  B  were  aUo  to  die  in  it  bout 
issue,  living  A,  it  would  never  actually  take  eUttct  ot  all-  ^^  Feame, 
Con.  Rem.  p. 216,  7th  edit. 

The  same  rule  applies  to  tlie  estate  so  commonly  created  in  settlements, 
of  trustees  to  preserve  contingent  remainilcxs;  it  is  quite  ancertain,  and  de- 
pends on  a  contingency,  whether  it  will  evd*  actually  coaie  into  possessions 
yet  it  is  a  vested  remainder.     See  p.  17 1  * 
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detertniried  before  there  was  any  person  in  essc^  m  whom  the 
remainder  could  vest  *.  But,  to  remedy  this  hardship,  it  is 
enacted  by  statute  10  &  1 1  W.  IIL  c.  16,  that  posthumous 
children  shall  be  capable  of  taking  in  remainder,  in  the  same 
manner  as  if  they  had  been  bom  in  their  futlier's  lifetime  : 
that  is,  the  remainder  is  allowed  to  vest  in  them,  while  yet  in 
their  mother's  womb"'.  (4) 


This  species  of  contingent  remainders  to  a  person  not  in 
being  most  however  be  limited  to  some  one^  that  may  by 
common  possibilityj  or  potent i a  propinqtia^  be  in  esse  at  or 
before  the  particular  estate  determines''*  As  if  an  estate  be 
r  no  ]  made  to  A  for  life,  remainder  to  the  heirs  of  B;  now,  if  A 
dies  before  B,  the  remainder  is  at  an  end ;  for  during  B's  life 
he  has  no  heir,  nemo  est  haeres  vix^entis :  but  if  B  dies  first, 
the  remainder  then  immediately  vests  in  his  heir,  who  will  be 
entitled  to  the  land  on  the  death  of  A.  This  is  a  good  con- 
tingent remainder,  for  the  possibility  of  B's  dying  before  A  is 
poientia  propinqita^  and  therefore  allowed  in  law  *.  But  a 
remainder  to  the  right  lieirs  of  B  (if  there  be  no  such  person 
OS  B  in  esse,  is  void  "f.    For  here  there  must  two  contingencies 


S*lk.  227.      4  ,^ri>d.  282. 
►   gc«  VoLI,  p.  130. 
'  2  R«p.  51. 


*  Co.  Litt.  378, 
»  Hob.  as. 


(4l  The  cnfe  of  Reeve  v.  Long,  whidi  h  that  referred  to  m  the  text, 
aK»sc  on  a  will,  nnil  in  the  nrgiiment  tbr  the  posthumous  son,  it  was  not 
fotitfniled  that  he  couliJ  tuke,  if  his  eijtate  wa$  a  coatingent  remainder, 
but  that  it  Wrts  ou  executory  devise,  to  which  ihc  nile  did  not  upply,  (sec 
post,  J).  175).  The  statute  was  passed  on  account  of  the  dissatisfaction  of 
the  judge*  with  the  tlecision  af  tfie  house  of  lords  in  his  favour,  a  decision 
grounded  miher  on  the  hiirdshjp  of  the  case  thun  on  legfal  principles.  The 
ttntute  merely  speaka  of  ninrriage,  or  other  setileruents,  and  h  silent  as  to 
Willi;  whether  the  lords  thought  that  their  decision  hod  settled  the  law 
u  to  wills,  and  therefore  that  it  was  umieeessary,  or  whether  the  word  was 
omitted  from  delicacy,  as  the  insertion  of  it  wouUI  have  implied  that  their 
previous  juilgment  was  wrong ;  it  is  understood,  however,  that  wills  arc 
inekided  in  it.or  govemctl  by  the  wunc  rule.  The  words  of  the  statute 
being  thai  the  posthumous  child  shidl  tnlvc  **  in  the  tame  manner**  as 
if  liorn  in  the  life-tiuic  of  the  parent,  he  is  entitle<l  t^  the  intermediate 
profits  frtnu  the  death  of  the  parent ;  whereas  where  the  birth  ai  a 
fiotthumumi  child  devests  an  e«tute  which  has  descended  on  an  heir  at 
iftw,  And  such  child  take*  by  descent,  the  btermediate  heir  retains  the 
profjl^. 
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[lappen :  first,  that  such  a  person  as  B  shall  be  born ;  and, 
secondly^  that  he  shall  also  die  during  the  continuance  of  the 
pjiiticular  estate ;  which  make  it  potaUia  remoihsima^  ii  most 
improbable  possibility.  (5)  A  remainder  to  a  man's  eldest 
son,  who  hath  none  (we  have  seen)  is  good,  for  by  connnon 
possibility  he  may  have  one :  but  if  it  be  limited  in  particular 
to  his  son  John,  or  Richard,  it  is  bad,  jf  he  have  no  son  of 
that  name;  for  it  is  too  remote  a  possibility  that  he  should 
not  only  have  a  son,  but  a  son  of  a  partirular  name'.  A 
limitation  of  a  remainder  to  a  bastard  before  it  is  borii^  is  not 
good*;  for  thoLigh  the  law  allows  the  possibility  of  having 
bastards,  it  presumes  it  to  be  a  very  remote  and  imjnobable 
contingency.  Thus  may  a  remainder  be  contingent,  on  account 
of  tiie  uncertainty  ^>f  the  pf*fyon  who  is  to  take  it. 


1 


A  itEAJAiNDER  may  also  be  contingent,  where  the  person 
lo  whom  it  is  limiteil  i.s  fixed  and  certain,  but  the  nmf  upon 
which  it  is  to  take  effect  is  vague  and  uncertain.  As,  where 
land  IS  given  to  A  for  life,  and  in  case  B  survives  him,  then 
with  remainder  to  B  in  fee :  here  B  is  a  certain  person,  but 
the  remainder  to  him  is  a  contingent  reniainiler,  depending 
upon  a  dubious  event,  the  uh certainty  of  his  surviving  A- 
During  the  joint  lives  of  A  ami  B  it  is  contingent ;  and  if  B 
dies  first,  it  never  can  vest  in  his  heirs,  but  is  for  ever  gone; 
but  if  A  die?  first,  the  ren>ainder  to  B  becomes  vested. 

Contingent  remainders  of  either  kind,  if  they  amount  in    [   171   ] 
a  freehold,  cannot  be  limited  on  an  estate  for  years,  or  aiiy 


^  2  Rep.  51. 


'  Cro.  Eltt.  509. 


(a)  It  h  not  nuTely  therr  being  two  contingencies  to  tmppen,  or 
what  Lord  Coke  calls  a  po&sthility  on  a  possibility,  in  order  to  the  vesting 
of  the  efiiaie,  which  will  make  the  possibility  too  remote,  but  there  must 
t>e  some  legal  improbabilitv  in  the  cDntinijencies,  Mr.  Bntler  mentions  a 
e»e,  Jftotdledgt^  V,  D^rrU^  2  Yen.  jun.  .157.,  where  limitations  of  fl  money 
^amd  were  held  valid,  and  yet  to  entitle  one  of  the  objects  to  take  nnder  it, 
ifit*  The  husband  and  wife  nmst  have  liiid  a  child;  *2d.  That  child  mast 
have  had  a  cliild  j  3d.  The  last-mentioned  child  must  have  been  alive  at 
the  decease  of  the  survivor  of  his  grandfather  and  ^randmothep  j  4th.  If  a 
boy  he  must  hnvc  attained  twenty-one,  if  n  £?irl  thtit  a|;e,  or  mnrrieif* 
Fearnc,  Con.  Rem,  i^ 5 1 . ,  u,  c.  7tli  Ed. 

VOU  11.  o 


Book  U, 


An  executory  devise  of  lands  is  such  a  disposition  of  tliem 
by  will^  that  tliereby  no  estate  vests  at  the  death  of  the  devisor, 
but  only  on  some  future  contingency.  (8)  It  diHers  from  a 
remainder  in  three  very  mnterial  points  :  1.  Tliat  it  needs  not 
C  1 7S  ]  any  particular  estate  to  support  it,  2.  That  by  it  a  tee-simple, 
or  otlier  less  estate,  may  be  limited  after  a  fee-simple,  3.  Tliui 
by  this  means  a  remainder  may  be  limited  of  a  chattel  intei"est, 
after  a  particular  estate  for  life  created  in  the  same. 


1.  The  first  case  happens  when  a  man  devises  a  fiiture 
estate  to  arise  upon  a  contingency  ;  and,  till  that  contingency 
happens,  does  not  dispose  of  the  fee-simple,  but  leaves  it  lo 
ilescenil  to  his  heir  at  law.  As  if  one  devises  land  to  a  femt^ 
sole  and  her  heirs,  upon  her  day  of  marriage:  here  is,  in  efiect^ 
a  contingent  remainder,  without  nny  particular  estat<?  to  sup- 
port it ;  a  freehold  commencing  in  Jfefuro,  This  hmitation, 
though  it  would  be  void  in  a  deed,  yet  is  good  in  a  will,  by 
way  of  executorj'  devise  *".  For,  since  by  a  devise  a  freehold 
may  pass  without  corporal  tratlition  or  livery  of  seisin^  (as  it 
must  do,  if  it  passes  at  all,)  therefore  it  may  commence 
in  ftdw^o ;  because  the  principal  reason  why  it  cannot  com- 
mence in  Jtiim-o  m  oUier  cases,  is  the  necessity  of  actual 
seisin,  which  always  operates  in  praesenti.  And,  since  it 
may  thus  commence  y«/J^/r/ro,  there  is  no  need  of  a  parti- 
cular estate  tn  support  it;  the  only  use  of  which  is  to  make 
the  remainder,  by  it's  unity  with  the  particular  estate,  a  prtv 
sent  interest.  And  hence  also  it  follows,  that  such  an  execu- 
tory devise,  not  being  a  present  interest,  cannot  lie  tmrred  by 
a  recoven%  suffered  before  it  conmiences,  ' 


2.  By  executory  devise,  a  fee,  or  other  less  estate,  may  Ir* 
limited  after  a  fee.     And  this  hap|>ens  where  a  devi««ir  dc- 

*  i  Sid.  153,  ^  Cro.  /•c  59S, 

(8)  Mr.  F«arnc  ol>»crvcfi  upon  the  inAcctintcy  of  .i  similar  tterinUion  ti> 
tbi»,  that  it  ii  capjible  of  comprehcnUiDg  more  thaw  ihc  thing  tlcfined^  for 
n  contingent  remainder  created  by  will  would  exjictly  oniwcr  to  it.  He 
defines  no  ciccutorj'  devise  thus — **  Such  ti  limitation  of  u  future  estate 
Of  interest  in  lands  or  chattels  (though  in  ihe  cHse  of  chattels  pei^onal  it  is 
more  properly  an  executory  bequest)  a*  the  In w  ndniic*  in  the  case  of  a  wiJI^ 
though  contrarv'  to  the  rules  of  liniitJitiou  in  conveyance*  nt  coinnion  law." 
On.  Reiii.3sfi.  7th  Ed. 
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vises  his  whole  estate  iii  fee>  but  rmiits  n  renmiiidt^r  thereon 
to  commence  on  a  future  contingency.  Aii  if  a  man  devises 
land  to  A  and  his  heirs ;  but,  if  he  dies  before  the  age  of 
ttventy-one,  then  to  B  and  his  heirs ;  this  remainder,  though 
void  in  a  deed,  is  good  by  way  of  executory  devise  ^  But^ 
in  both  iJiese  species  of  executory  devises,  the  contingeiicieii 
might  to  be  swell  as  may  happen  within  a  reasonable  time;  as 
within  one  or  more  life  or  lives  in  being,  or  within  a  mode- 
rate terra  of  years,  for  courts  of  justice  will  not  indulge  even  [  174  ] 
wills,  so  as  to  create  a  |ier}>etuitys  which  the  law  abhoi's*'; 
because  by  peq>etutties,  (or  the  settlement  of  an  interest, 
which  shall  go  in  the  succession  prescribed,  without  any  power 
of  alienation  ',)  estates  are  made  incapable  of  imswering  those 
€nds  of  social  connncrce,  anil  providing  tor  t!ie  smlden  con- 
tingencies of  jirivute  life,  for  whicji  propetty  was  at  first  ] 
established*  The  utmost  length  that  has  been  hitherto  al- 
lowed for  the  contingency  of  an  executory  devise  vi*  either 
kind  to  happen  in,  is  that  of  a  life  or  lives  in  being,  and  one- 
and-twenty  years  aftenvards.  As  wlicji  lands  arc  devised  to 
such  unborn  son  of  a  feme*coverl,  us  shall  lirst  attain  the  age 
<jf  twenty-one,  and  his  heirs  ;  the  utmost  length  of  tiine  that 
can  happen  liefitre  the  estate  can  vest^  is  die  life  of  the  mo- 
ther and  the  subsequent  infancy  of  her  son  :  and  this  hath 
been  decreed  to  be  a  gcwKl  executory  devise  ^  (9) 


3.  By  executory  ilevise  a  term  of  years  may  be  given  to 
one  man  for  his  life,  ami  afterwards  litnited  over  in  remainder 
to  auodier^  which  could   not  be  done  by  deed  ;  for  by  law 


2  MckI.  289. 
12  Mod.  287- 


1  Vi-rn.  164. 


'  Salk.229* 
*"  Fori,  232. 


(9)  Thh  16  not  a,  perlud  itrbitmrily  fixed ;  but  sis  an  executory  devise  is 

only  iin  incinlgcnce  hIicivii  to  te^Lator^,  who  have  failed  in  the  (britial  cre- 
ation of  thut  estate,  (a  conlingenl  remainder,)  which  they  lawfully  might 
fiave  created,  the  courts  of  kw  will  not  sufibr  it  to  exceed  the  limitation* 
of  a  cominon-Iaw  conveymuce.  Now  in  marriage  ^^et dements  an  estate 
may  be  limited' to  the  fir^t  and  other  sons,  of  the  marriage  in  taiJ,  which 
only  renderb  it  imalicnahlc,  iu  fact,  for  a  hfe  or  lives  in  being,  twenty-oac 
years  afterwards,  and  the  fraction  of  another  year  allowed  for  the  period 
^f  gestation.  Tbiii,  therefore*  h  ihe  limit  of  time,  within  which  an  exe- 
cutor)* devise  to  be  good  must  happen ;  and  the  fraction  of  a  year  for 
gestation  is,  in  fact,  hardly  an  addition,  as  the  infant  m  wttire  sa  mere,  f$ 
ill  law  a  life  in  being,    .See  Long  \,  BtaektiH^  tT.R-  IOO, 
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the  first  g^ratit  of  it,  to  a  man  for  life,  was  a  total  disjxjsitioii 
of  the  whole  lemi ;  a  lile-eiitate  being  esteemed  of  a  higher 
and  larger  nature  tlian  any  term  of  years  \  And,  at  first, 
the  courts  were  tender,  even  in  tlie  case  of  a  will,  of  re- 
strain hig  the  devisee  for  life  from  aliening  the  term  ;  but  only 
held,  that  in  case  he  died  witliout  exerting  that  act  of  owner- 
ship, the  remainder  over  should  then  take  place  *°  :  for  the 
restraint  of  the  power  of  ahenation,  especially  in  very  long 
terms,  was  introducing  a  species  of  perpetuity.  But,  soon 
afterwards,  it  was  held  '*,  that  the  devisee  for  life  hatli  no 
power  of  aliening  the  term,  so  as  to  bar  the  remainder* 
man  (10):  yet,  in  order  to  prevent  the  danger  of  perpetuities, 
it  was  settled  ^,  that  though  such  remainders  may  be  limitetl 
to  as  many  persons  successively  as  the  devisor  thinks  proper, 
[  175  ]  y^^  ^^*^y  niust  all  be  in  essr  during  the  life  of  the  first  devisee; 
for  then  all  the  candles  are  lighted  and  are  consuming  to- 
gether, and  the  ultimate  remainder  is  in  reality  only  to  that 
remainder-man  who  happens  to  survive  the  rest :  and  it  was 
also  settled,  that  such  remainder  may  not  be  limitetl  to  take 
effect,  unless  upon  such  contingency  as  must  happen  (if  at  all) 
during  the  life  of  the  first  devisee  ^'^  ( 1 1 ) 


*  8Rtfp,  95.  •  I  Sid.  451. 

•^  Bro,  tk^chaitrlti,  23.      Dyer,  74,  '  Skinti.  341. 

"  Dyer,  358,     fi  Hep  96. 


3  P.  Wms.  258. 


(10)  'Hiesame  mic  prevails  in  equity  as  eo  executory  bequests  of  pcrtonul 
chattels,  und  thiit  etfually,  whether  the  form  of  the  twqucst  give*  the  thing 
itself  to  the  finst  legatee,  or  oaly  the  use  of  the  thinf.  Fcame,  Con-  Hem. 
pp.  401 .  404.  dor;.,  7th  ed. 

(11)  Peter  Thcliisson,  Esq,^  aik  enjincnt  merchant,  devised  Uie  bulk  ofiin 
imrncn^  properly  to  trustees,  for  the  purpose  ol"  oetuniiitation  during  the 
lives  of  three  sons,  and  of  nil  their  &on«  who  &huuld  be  liring  at  the  lime 
of  his  death,  or  be  Ixjrn  in  due  time  afterwards,  and  ilnring  the  life  of  the 
surrivar  of  them.  Upon  the  death  of  this  last,  the  fund  is  directed  to  be 
diirided  into  three  shares,  one  to  the  eldest  male  lineal  descendant  of  each 
of  his  three  sons ;  upou  the  failure  of  such  a  dcsccnilant,  the  share  to  go  to 
ihc  descendants  of  the  other  sons ;  and,  upon  railurc  of  all  such  descendants^ 
the  whole  to  go  to  the  sinking  futuL  When  he  dicii,  he  ha*l  three  ions 
living,  who  had  four  sons  living,  and  two  twin-sons  were  born  soon  after. 
Upon  calculation  it  ap(>caretl  that  at  the  death  of  ttie  survivor  of  the^* 
nine,  the  fund  would  prob«bIy  exceed  nineteen  inillioiis;  and  mion  the 
iiupt)osition  of  only  one  person  to  take,  and  a  minority  of  ten  years,  thai 
it  would  exceed  lhirty.iwo  mtUioas.    It  is  cvidettt  that  ihi^  citmordiDiiry 
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Thus  much  for  slicIi  estates  in  expcctimcy,  as  are  created 
by  the  express  words  of  the  parties  llieniselves ;  the  most  in- 
tricate title  in  the  law.  There  is  yet  another  sjiecies,  which 
is  created  by  the  act  and  operation  of  the  law  itself,  and  this 
is  called  a  reversion* 


III.  An  estate  in  niH^rst'ou  is  the  residue  of  an  estate  left  in 
the  grantor^  to  commence  in  possession  after  the  deierniination 
of  some  particular  estate  granted  out  by  him  \  Sir  Edward 
Coke  '  describes  a  reversion  to  be  the  returning  of  land  to  the 
grantor  or  his  heirs  after  the  grant  is  oven  As,  if  there  be 
a  gift  in  tailj  the  reversion  of  the  fee  is  without  any  special 
reservation,  vested  in  the  donor  by  act  of  law :  and  so  also 
the  reversion,  after  an  estate  for  life,  years,  or  at  will,  con- 
tinues in  the  lessor.  For  the  fee-simple  of  all  lands  must 
abide  somewhere;  and  if  he,  who  was  before  possessed  of 
the  whole,  carves  out  of  it  any  smaller  estate,  and  grants  It 
away,  whatever  is  not  so  granted  remains  in  him,  A  re- 
version is  never,  therefore^  created  by  deed  or  writing,  but 
arises  from  construction  of  law ;  a  remainder  can  never  be 


1  Cok  UtL  ss. 


I  Iiist/142. 


will  was  strictly  within  the  limits  laid  dofvn  in  the  text ;  and  it  wa*  ac* 
cordingly  sustained  both  in  the  court  of  chancery  and  in  the  house  of  lords. 
See  4  Ves.jim.  227.^  1 1  Ves.  jun,l  12,^  1  New  Rep,  357. 

This*  will,  however,  occasioned  the  passing  of  the  39  &  40  G.  Ill*  c.98,, 
by  which  Jire  prohibited  any  settlements  of  property,  real  or  personal,  for 
entire  or  partial  accuRuibtion  ft>r  any  longer  terra  than  the  life  of  the 
settler,  the  period  of  twenty-one  years  from  his  death,  the  minority  of  any 
person  or  persons  living,  or  eti  rentre  in  mere  Bt  the  time  of  his  death,  or 
the  minority  of  any  persona  who  would  be  bcncBcially  entitled  to  the  pro- 
mts under  the  settlement,  if  of  full  age.  Any  direction  to  aecnmulate  be- 
yond this^  except  for  the  purpose  of  paying  debts,  raising  portions  for 
children,  or  in  case  of  the  produce  of  timber,  is  declared  void,  and  the 
profits  are  directed  to  be  paid  to  such  person  as  would  have  been  enti* 
lied,  if  there  were  no  such  direction.  In  moving  the  judgment  of  the  lords 
in  Thelusson's  case.  Lord  Ehlon  Cb.  said  of  this  act,  which  had  passed 
Ijetwccn  the  decisions  of  the  original  case  and  the  appeal,  **  That  act  was 
rather  a  matter  of  surprize  upon  me,  and,  perhaps,  it  is  not  one  of  the 
widest  legislative  measure*.  But  it  must  be  rememl>ered,  that  it  expressly 
altera  what  it  takes  to  have  been  the  former  law,  and  conHnes  the  power 
of  accumulation  to  twenty-one  years  ;  but  if  your  lordships  were  to  exer- 
cise the  power  of  accumulation  in  all  ihe  cases  allowed  by  the  act,  the 
accuaiulatiou  woidd  be  enormous,"     s  N.R.307. 
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limitcHi,  unless  by  either  deeci  or  deviiie.  But  botti  are 
equally  transftfrnible,  when  actually  vested,  being  both  estates 
in  praest:nfiy  though  taking  effect  injftturo. 

The  dt>ctriue  ot  reversions  is  phiiiily  derived  tVoni  the 
leodal  constitution*  For  when  a  leud  was  granted  to  a  man 
for  life,  or  to  hini  anil  his  issue  male,  reiuleiing  either  rent 
or  other  services ;  then,  on  J  lis  death  uv  the  failure  of  issue 
ioale»  the  lend  was  deter mineil^  and  resulted  back  to  the  lord 
L  176  ]  or  proprietor,  to  be  ;igaiu  dii^posed  of  at  In^s  pletuinre.  And 
hence  tlie  usual  hicidttUs  to  reversions  are  saiil  to  be  J^oity 
and  rt'ttt.  When  no  rent  k  reserved  oh  the  particnhu'  estate, 
fealty  however  results  of  course,  as  au  incident  (|uitc  insepar- 
able, Rnd  may  be  demanded  as  a  badge  of  tenure,  or  ac- 
knowledgment of  superiority ;  being  tVeqtiently  the  only 
evidence  that  ttie  hnuls  are  holden  at  alL  Where  rent  is  re- 
served}  it  is  alsi>  incideut,  though  not  inseparably  so^  to  the 
reversion  \  The  rent  may  he  granteil  away,  reserving  the 
reversion  ;  and  the  reversion  may  be  granted  away,  reservmg 
the  rait ;  by  special  words :  Ixit  by  a  general  gnuit  of  the  re- 
version, the  rent  wlH  pass  witJi  it,  as  incident  thereunto ; 
though  by  the  grant  of  the  rent  generally  the  reversion  will 
not  pass.  The  iuciileut  passes  by  Uie  grant  of  the  principal^ 
but  not  f  cofivcno:  for  the  maxim  uf  law  is,  "  arcessoriuni  nou 
"  (itidfy  neci  st(/uittif\  mum  jnincipale  \^' 


Theal  iHckh'itkil  rights  of  ihr  reversioner  and  the  re- 
spective moiles  of  descent,  in  which  remainders  very  frequently 
differ  irom  revei^ions,  have  occasioned  the  law  to  be  careful 
in  distinguishing  the  one  Irom  llie  other,  however  inaccu- 
rntely  the  parties  theniselves  nuiy  describe  tliem.  For  if 
cine,  seised  o[*  a  paternal  estate  in  tee,  makes  a  lease  for  life^ 
with  remainder  t*)  himself  and  liis  heirs,  tliis  is  properly  ii 
mere  reversion  %  to  which  rent  and  tcidly  shall  l>€  incident; 
Rud  which  shall  only  dcjiceml  to  the  heirs  of  his  father's 
blood,  antl  not  to  his  heirs  general,  as  a  remainder  limited  to 
him  by  a  lliird  person  would  have  done  * :  for  it  is  the  old 
estate,  wliich  was  grigtnnlly  in  him,  and  iwver  yet  was  out  uf 


tu  UtuHrr. 
im*  151, 15V. 


I'm.  KIb    1 
0  U'V,  4av 
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him.  And  so  likewise,  if  a  man  grants  a  lease  for  life  to  A, 
reserving  rent,  with  reversion  to  B  and  his  heirs,  B  hath  a 
remainder  descendible  to  his  heirs  general,  and  not  a  reversion 
to  which  the  rent  is  incident ;  but  the  grantor  shall  be 
titled  to  the  rent,  during  the  continuance  of  A's  estate  \ 


cn- 


In  order  to  assist  such  persons  as  have  any  estate  in  re*  [  177  ] 
mainder,  reversion,  or  expectancy,  after  the  death  of  othcars, 
against  fraudulent  concealments  of  their  deaths,  it  is  enacted 
by  the  statute  6  Ann.  c.  18.  that  all  persons  on  whose  lives 
any  lands  or  tenements  are  holden,  shall  (upon  application  to 
the  court  of  chancery,  and  order  made  thereupon)  once  in 
every  year,  if  required,  be  produced  to  the  court,  or  it's  CQcn- 
niissioners ;  or,  upon  neglect  or  refusal,  Aey  shall  be  taken 
to  be  actually  dead,  and  the  person  entitled  to  such  expectant 
estate  may  enter  upon  and  hold  the  lands  and  tenements,  till 
the  i^arty  shall  appear  to  be  living. 

Before  we  conclude  the  doctrine  of  remainders  and  rer 
versions,  it  may  be  proper  to  (Observe,  that  whenever  a  greater 
estate  and  a  less  coincide  and  meet  in  one  and  the  same 
person,  without  any  intermediate  estate  y,  the  less  is  imme* 
diately  annihilated;  or,  in  the  law  phrase,  is  said  to  be 
merged,  that  is,  sunk  or  drowned  in  the  greater.  Tlius,  if 
there  be  tenant  for  years,  and  the  reversion  in  fee-simple  de- 
scends to  or  is  purchased  by  him,  the  term  of  years  is  merged 
in  the  inheritance,  and  shall  never  exist  any  more.  But  they 
must  come  to  one  and  the  same  person  in  one  and  the  same 
right ;  else,  if  the  freehold  be  in  his  own  right,  and  he  has  a 
term  in  right  of  another  {en  aider  droit),  there  is  no  merger. 
Therefore,  if  tenant  for  years  dies,  and  makes  him  who  hath 
the  reversion  in  fee  his  executor,  whereby  the  term  of  years 
vests  also  in  him,  the  term  shall  not  merge ;  for  he  hath  the 
fee  in  his  own  right,  and  the  term  of  years  in  the  right  of 
the  testator,  and  subject  to  his  debts  and  legacies.  So  also, 
if  he  who  hath  the  reversion  in  fee  marries  the  tenant  for 
years,  there  is  no  merger;  for  he  hath  the  inheritance  in  his 
own  right,  the  lease  in  the  right  of  his  wife  *.     An  estate-tail 

^   I  And.  *j;j.  '  Plow.  UK.  Cro.Jiu:.  275.  Co.LtU. 

■*>  Lev.  41)7.  338. 
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is  an  exception  to  this  rule  :  for  a  man  may  have  in  his  own 
right  l)oth  an  estate  tail  and  a  reversion  in  fee;  and  theestale- 
taii^  though  a  l&is  estate^  shall  not  merge  in  the  fee  *,  F*or 
estates-tail  are  protected  and  preserved  from  merger  by  the 
[  J78  ]  operation  and  construction,  though  not  by  the  express  words, 
of  the  statute  de  donis :  which  operation  and  construction 
have  probably  arisen  upon  this  consideration ;  that,  in  the 
common  cases  of  merger  of  estates  for  life  or  years  by  uniting 
with  the  inheritanccj  the  particular  tenant  hath  the  sole  inte- 
rest in  them,  and  liath  full  power  at  any  time  to  defeat,  de- 
stroy, or  surrender  them  to  him  that  hath  the  reversion ; 
therefore,  when  such  an  estate  unites  with  the  reversion  in 
fee,  the  law  considers  it  in  the  light  of  a  virtual  surrender  of 
the  inferior  estate  ^  But,  in  an  estate-taiJ,  the  case  is  other- 
wise :  the  tenant  for  a  long  time  had  no  power  at  all  over  it, 
so  as  to  bar  or  to  destroy  it,  and  now  can  only  do  it  by  certain 
special  modes,  by  a  fine,  a  recovery,  and  tlie  like  * ;  it  would 
therefore  have  been  strangely  improvident  to  have  permitted 
the  tenant  in  tail,  by  purchasing  the  reversion  in  fee,  to  merge 
his  particular  estate,  and  defeat  the  iolieritance  of  his  issue : 
and  hence  it  has  become  a  maxim,  that  a  tenancy  in  tail, 
which  cannot  be  surrendered,  cannot  also  be  mergetl  in  the 
fee- 


•  S  R«p.  61.     8  Rep.  74. 
^  Cm,  Elii.  303* 


^  See  fnge  MS. 
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CHAPTER    THE   TWELFTH. 


OF  ESTATES  IN  SEVERALTY,  JOINT- 
TENANCY,  COPARCENARY,  and 
COMMON. 


^^/"E  come  now  to  treat  of  estates,  with  respect  to  the 
number  and  connexions  of  their  owners,  the  tenants 
who  occupy  and  hold  them.  And,  considered  in  this  view, 
estates  of  any  quantity  or  length  of  duration,  and  whether 
they  be  in  actual  possession  or  expectancy,  may  be  held  in 
four  different  ways ;  in  severalty,  in  joint-tenancy,  in  copar- 
cenary, and  in  common.  (1) 

I.  He  that  holds  lands  or  tenements  in  severalty^  or  is  sole 
tenant  thereof,  is  he  that  holds  them  in  his  own  right  only, 
without  any  other  person  being  joined  or  connected  with  him 
in  point  of  interest,  during  his  estate  therein.  This  is  the 
most  common  and  usual  way  of  holding  an  estate ;  and,  there- 
fore, we  may  make  the  same  observations  here  that  we  did 
upon  estates  in  possession,  as  contradistinguished  from  those 
iu  expectancy,  in  the  preceding  chapter:  that  there  is  little  or 
nothing  peculiar  to  be  remarked  concerning  it,  since  all 
estates  are  supposed  to  be  of  this  sort,  unless  where  they  are 
expressly  declared  to  be  otherwise ;  and  that  in  laying  down 
general  rules  and  doctrines,  we  usually  apply  them  to  such 
estates  as  are  held  in  severalty.  I  shall  therefore  proceed  to 
consider  the  other  three  species  of  estates,  in  which  there  are 
always  a  plurality  of  tenants. 


( 1 )  This  if  not  true  as  ta  ooparoenary,  lee  poit,  p.  1 88. 
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11.  An  estate  mjohU-tenanct^  is  where  btids  or  tenements 
are  granted  ttj  two  or  mare  persons,   to  hold   in  fee-simple, 

ree-tail,  for  lite,  for  year?»,  or  at  will  In  consequence  of 
[  1 80  j  such  grants  an  estate  is  called  an  estate  in  joint-tenancy  %  and 
sometimes  an  estate  in  jointure^  wliich  word  as  well  as  the 
other  signifies  an  union  or  conjunction  of  interest;  tfiough  in 
common  speech  the  term  jointure  is  now  wsually  confined  to 
that  joint  estate,  which  by  virtue  of  the  statute  27  Hen,  VIII. 
c,  10.  is  fret|ucntly  vested  in  the  husband  mid  VkUh  before 
marriage,  as  a  full  satisfaction  and  bar  of  the  woman's  dower  **. 

In  unfolding  this  title^  and  the  two  remaining  ones>  in  the 
present  chapter,  we  will  first  inquire  how  these  estates  may 
be  created ;   next,   their  propaiics  and   respective   incidents ; 

and  hiiitly,  how  they  may  be  ^seik^cd  or  dtdrot/ed. 

I ,  The  oration  of  an  estate  in  joint*tenuncy  cle)>euds  on 
the  wording  of  tlie  deed  or  devise,  by  which  the  tenants 
claim  title;  for  this  estate  can  only  arise  by  purchase  or 
grant,  that  is,  !)y  the  act  of  I  he  parties,  and  ne%'er  by  the 
mere  act  of  law.  Now,  if  an  t^sUite  be  given  to  a  plurality 
of  persofis,  without  adtling  any  restrictive,  exclusive^  or  ex* 
planalory  words,  as  if  an  estate  lie  granted  to  A  and  B  and 
their  heirs,  this  iimkcs  them  imujediately  joint-tenants  in  fee 
of  the  lands.  For  tlie  law  interprets  the  grant  so  as  to  make 
all  parts  of  it  take  effect.,  which  can  only  bt*  done  by  crcjiting 
an  equal  estate  in  theixi  both.  As  therelbre  the  granti*r  has 
thus  united  their  names,  the  law  gives  them  a  thorough 
union  in  all  other  respects,  (2)     For^ 

2.  T\\e  propaiies  of  a  joint  estate  are  derived  from  it's  i 
unity,  which  is  fourfold  ;  iht;  unity  of  ininrsty  the  unity  of  I 
iitU\  the  unity  of  /m#,   and  tlie   unity  of  ptmeuwH  ,    or,   iu  ( 


•  Lilt.  377. 


"*  See  pi^  lar. 


(«)  A  gmnt  ta  two  or  more  without  restrictive,  exclustvcf,  or  expltnatoTf 
wtinb,  will  not  create  a  jtniJt  estate,  if  cilhcr  the  granlees  are  unable  Ip 
take,  or  the  thing  pranletl  is  not  of  a  nature  to  be  holfter*,  iiccortling  (o  the 
pn»()erli€«  after  aicmioncJ  in  the  text.  Thus,  a  grant  to  luo  corporation* 
will  make  then^  tenantt»  in  rommonj  or  a  grunt  of  h  coroJy  to  ivko  men  h 
a  jrunt  oiant  I0  fflnh*    Jxc  Uti.  i,-^9«.    Co.Litt.  I90. 11. 
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othei'  \^'ords,  joliil-tenants  have  one  and  the  same  interest^ 
accruing  by  one  and  the  same  cx)nveyance,  commencing  Hi 
one  and  the  same  time,  and  held  by  *^ne  iind  the  some  iin- 
d  i  V  i  d  ed  possessioi  i . 

FinsT*  they  must  have  one  and  the  same  hiitTesL  One 
joint-tenant  cannot  be  entitled  to  one  period  of  duration  or 
quantity  of  interest  in  knds,  and  the  other  to  a  different; 
one  cannot 'be  tenant  for  life,  and  tlie  other  for  years;  (me  [  [gl  ] 
cannot  be  tenant  hi  fee,  ami  the  other  in  tail  *",  But  if  land 
be  hmited  to  A  and  B  for  tlieir  lives,  this  makes  tlieni  juinU 
tenants  of  the  freehold ;  if  to  A  and  B  and  tlieir  lieirs^  it  makes 
diem  joint-tenants  of  the  inheritance 'I  If  land  be  granted  to  A 
and  B  for  their  livesj  and  to  the  heirs  of  A  ;  here  A  and  B 
are  joint -tenants  of  the  freehold  during  their  respective  live,s^ 
and  A  has  tlie  remainder  of  the  tee  in  severalty  :  or  if  land  be 
given  to  A  and  B,  and  the  heirs  of  the  body  of  A ;  here  botli 
have  u  joint  estate  for  life,  and  A  hath  a  several  reniaintler  in 
tail  *".  Secondly,  joint  tenants  must  also  have  an  unity  of 
liik  :  their  estate  must  Ixj  created  by  one  and  the  same  act, 
whether  legal  oi'  illegal ;  as  by  one  and  the  same  grant,  or 
by  one  and  the  same  disseisin  ^  Joint-tenancy  cannot  arise 
by  descent  or  act  of  law ;  but  merely  by  purchase,  or  acqui- 
sition by  the  act  of  the  party:  and,  unless  that  act  he  one  and 
the  same,  die  two  tenants  would  have  cUfierent  titles  ;  and  if 
they  had  different  titles,  one  might  prove  good  and  the  other 
bad,  wbicli  would  absolutely  destroy  die  jointure.  Thirdly, 
there  must  also  be  an  unity  of  time:  their  estates  must  be 
vested  at  one  and  the  same  period,  as  well  as  by  one  and 
the  same  title.  As  in  case  of  a  present  estate  made  to  A 
and  B ;  or  a  remainder  in  fee  to  A  and  B  after  a  jiarticular 
estate;  in  either  case  A  and  B  are  joint-tenants  of  this 
present  estate,  or  this  vested  remainder.  But  if,  after  a 
lease  for  life,  the  remainder  be  limited  to  the  heirs  of  A  and 
B ;  and  during  the  continuance  of  the  particular  estate  A 
dies,  which  vests  the  remainder  of  one  moiety  in  his  heir ; 
and  then  B  dies,  whereby  the  other  moiety  becomes  vested 
in  the  heir  of  B :  now  A*s  heir  and  B*s  heir  are  not  joint- 
tenants  of  thi.s  remainder,  but  tenants  in  common  ;  for  one 


*^  Co.  Litt,  188, 
*  Lift.  I  277. 


"  Liu,  1385. 
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moiety  vested  fit  one  timc^,  and  tlie  other  moiety  vested  at 
another  ^  Yet  where  a  feoffiiiejit  was  made  to  the  use  of  a 
man,  and  such  wife  as  he  should  afterwards  marry,  for  term 
of  their  hves,  and  he  afterwards  married  ;  in  this  case  it  seems 
to  have  been  held  that  the  liuslmnd  and  wife  had  a  joint- 
[  182]  estate,  though  vested  at  different  times  ^ :  because  the  use  of 
tlie  wife's  estate  ^vas  in  abeyance  and  dormant  til!  the  inter- 
marriage ;  andj  being  then  awakened^  Jiad  relation  back*  and 
took  effect  fironi  the  original  time  of  creation,  (3)  Lastly,  in 
joint-tenancy  tliere  must  be  an  unity  of  jJossessiofL  Joint- 
tenants  are  said  to  be  seised  per  mj/  et  per  tmit^  by  tlie  half  or 
moiety^  and  by  ail ;  that  is,  they  each  of  them  have  the 
entire  possession^  tis  well  of  every  parcel  as  of  die  vdIwIc  ^\ 
They  have  not,  one  of  diem  a  seisin  of  one  half  or  moiety, 
and  the  other  of  the  other  moiety ;  neither  can  one  be  exclu- 
sively seised  of  one  acre,  and  his  companion  of  another  ;  but 
each  has  an  undivided  moiety  of  the  whole^  and  not  the  whole 
of  an  undivided  moiety  '•  And,  therefore,  if  an  estate  in  fee 
be  given  to  a  man  and  his  w^ife,  they  are  neither  properly 
joint-tenants  nor  tenants  in  common  :  for  husband  and  wife 
beuig  considered  as  one  [lerson  in  law,  they  cannot  take  die 
estate  by  moieties,  but  lioth  are  seised  of  the  entirety,  per 
tmii^  ei  nmi  ]xt  jfij/  ;  the  consequence  of  which  is,  diat  neitlier  ' 
the  husband  nor  tlie  wife  can  dispose  of  any  part  without  the 
assent  of  the  other,  but  tlie  whole  must  remain  to  the  sur- 
vivor ".  (4) 


^  Co,  Litt*  1S8. 

■  Dyer,  340.     1  lUp.lOI* 


tcHketf  toium  in  cammunif  et  nihil  tepa- 
rattm  per  te*     Bnct,  i,S*  tr,5,  c.2G. 

N  Lilt,  f  288.     5EepaO.  <^  LUt  $  665*     Co.  LitL  187.     Bra. 

*  QMilitet  loium  tenet  et  f%ihil  ttnet ;     Abr.  t,   cui  in  vita,  6.      2  Vvm.  120. 

2  Lev*  39, 


(3)  Mr,  Hargrave»  ia  a  note  on  this  case,  which  is  ul»a  litt'd  in  Co.Litt. 
l85.,asMgns  the  reason  for  the  dilfcrence,  that  in  the  case-  of  the  use.  the 
estate  is  vested  and  settled  in  tlie  feoffee*,  till  tlie  future  use  conies  in 
etu.  This  reason  i»  it*clf  foundoil  on  a  principle,  which  will  muke  it  in- 
tcUigihle,  and  serve  to  reconcile  cases  opparenth  at  variance  with  each 
other ;  that  it  is  not  so  much  a  vestinj^  at  the  «aine  time,  as  a  joint  claim 
under  the  name  conveyance,  which  will  make  u  joint  estate.  See  Earl  of 
Suuexy.  TemjiU,  1  Ld.Ray,51L  Hatterieyy^Jacicton,  tfStr.llTS.  Fearne* 
Con,  Hem,  |j.313.,  nhed* 

(4)  And  for  the  same  rtwon^  **  if  a  joynt  estate  l)c  made  of  laud  to  u 

hu^lmnd 
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Upon  these  principles,  of  a  ilioroiigh  and  intifnate  imion 
of  interest  and  possession,  depend  many  other  consec|uences 
and  incidents  to  the  joint-tenant's  estate.  If  two  joint-tenants 
Jet  a  %*erbal  lease  of  tfieir  land,  reserving  rent  to  be  paid  to 
one  of  them^  it  shall  enure  to  both,  in  respect  of  the  joint- 
reversion  ^  If  their  lessee  surrenders  his  lease  to  one  of 
them,  it  shall  also  eniu*e  to  both,  because  of  the  privity, 
or  relation  of  their  estate  "".  On  the  same  reason,  livery 
of  seisin,  made  to  one  joint-tenant,  shall  ennre  to  both  of* 
them  " ;  and  the  entry,  or  re-entry,  of  one  joint-tenant  is  as 
eflftctuai  in  law  as  if  it  were  the  act  of  both  "*.  In  all  actions 
also  relating  to  their  joint-estate,  one  joint-tenant  cannot  sue 
or  be  siietl  without  joining  the  other  *",  Bot  if  two  or  more 
joint-tenants  be  seised  of  an  advowson,  and  they  present  [  1**3  ] 
different  clerks,  the  bishop  may  refuse  to  admit  either:  be* 
cause  neitlier  joint-tenant  hath  a  several  right  of  patronage, 
but  each  is  seised  of  the  whole ;  and,  if  they  do  not  bt>th 
agree  within  six  months,  the  right  of  presentation  shall  lapse. 
But  the  ordinary  may,  if  he  pleases,  admit  a  clerk  presented 
by  either,  for  the  good  of  the  church,  that  divine  service  may 
be  regularly  performed ;  which  is  no  more  tlian  he  otherwise 
would  be  entitled  to  do,  in  case  their  disagreement  continued, 
so  as  to  incur  a  lapse :  and,  if  the  clerk  of  one  joint-tenant 
he  so  admitted,  this  shall  keep  up  die  title  in  both  of  them ; 
in  respect  of  the  privity  and  union  of  their  estate  *>,  Upon 
the  same  ground  it  is  held,  that  one  joint-tenant  cannot  have 
an  action  against  another  for  trespass,  in  respect  of  his  land  ^ ; 
for  each  has  an  equal  right  to  enter  on  any  part  of  it.  But 
one  joint-tenant  is  not  capable  by  himself  to  do  any  act, 
which  may  tend  to  defeat  or  injure  the  estate  of  the  other ; 
as  to  let  leases,  or  to  grant  copyholds ' :  and,  if  any  waste  be 
done,  which  tends  to  the  destruction  of  the  inheritjuice,  one 
joint-tenant  may  have  an  action  of  waste  against  the  other,  by 


'  Co.  Litt*  SI 4. 

•  JWei.49, 

^  Ibid.  319- 36i. 


'  Co.  Liu.  195. 

i&id.  ins. 

3  Leon. 263. 
1  L«m.  2Si. 


husband  and  wife,  aad  to  a  third  person,  in  thk  case  the  husband  and  wife 
have  in  law  in  their  right  hut  the  moity,  and  the  third  person  shall  have  at> 
much  iis  the  husband  and  wife,  viz,  the  oiher  inoity,"   Litt.  s,29h 
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construction  of  the  statute  Westiti.2,  c.22.  t  So  too,  iliough 
at  common  law  no  action  of  account  lay  for  one  joint-tenjint 
against  another,  unless  he  had  constituted  him  his  bailift'  or 
receiver",  yet  now  by  the  statute  4*  Ann.  c.l6.  joint-tenant  *j 
may  have  actions  of  account  againsl  each  other,  for  receiving 
more  than  tlieir  due  share  of  the  profits  of  the  tenements  held 
in  joint-tenaucy. 

Feum  the  same  principle  also  arises  the  remaining  jrrand 
incident  of  joint-ciitates  ;  viz,  the  doctrine  of  sunnxH)t's/ttp  .*  l>y 
widcli  when  two  or  more  persons  are  seised  of  a  joiut-estate, 
of  inheritance,  for  their  own  Uves,  or  ptir  autet'  r/V,  or  are 
jointly  possessed  of  any  chattel-interest,  the  entire  tenancy 
upon  the  decease  of  any  of  them  remains  to  the  survivorsj 
and  at  length  to  the  last  survivor;  and  he  shall  be  entitled 
to  the  whole  estate,  whatever  it  be,  whether  an  inheritance  or 
[184]  ^  common  freehold  only,  or  even  a  less  estate*.  Tlri^  is  tlie 
natural  and  regular  consequence  of  the  iniion  aud  entirety  of 
their  interest  The  interest  of  two  joint-tenants  is  not  only 
ecjual  or  similar^  but  also  is  one  and  the  same.  One  has  not 
originally  a  distinct  moiety  from  the  otlier  ;  but,  if  by  any 
subsequent  act  (as  by  ahenation  or  forfeiture  of  either)  the 
interest  becomes  separate  and  distinct,  the  joint-tenancy  in* 
stantly  ceases.  But,  while  it  continues,  each  of  two  joint- 
tenants  has  a  concurrent  interest  in  the  whole;  and,  tlierefore, 
on  the  death  of  his  companion,  the  sole  interest  in  the  wlu>le 
remains  to  the  survivor.  For  the  interest  which  the  survivor 
originally  had  is  clearly  not  devested  by  tlic  death  of  his 
companion ;  and  no  other  person  can  now  claim  to  have  a 
j{)i9t/  estate  with  him,  for  no  one  can  now  have  an  interest  i»t 
the  whole,  accruing  by  the  same  title,  and  taking  effect  at  the 
same  time  with  his  own;  neither  can  any  one  claim  a  aepctrate 
interest  in  any  part  of  the  tenements ;  for  that  would  be  to 
deprive  the  survivor  of  the  right  which  he  has  in  all,  and 
every  part.  As,  therefore,  the  survivor's  original  interest  in 
the  whole  still  rcmaias ;  and  as  no  tme  can  now  be  admitted, 
either  jointly  or  severally,  to  any  share  with  him  therein  ;  it 
follows,  that  his  own  interest  must  now  be  entire  and  several. 
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and  lliat  he  ^hall  alone  Ix^  entitletl  to  the  whole  estate  (what- 
ever it  be)  that  was  created  by  the  original  grant 

This  right  of  survivorship  is  called  by  our  antieiit  authors* 
the  JUS  accrescetidij  because  the  right  upon  the  death  of  one 
joint-tciiaiil  accumuhites  and  increases  to  the  survivors:  or, 
as  they  themselves  express  it,  **  2mrs  ilia  comfuunis  accrcscit 
"  su}}entitibus^  de  persona  in  personam^  usqiie  ad  idtimum  sit- 
**  pcrsiitemJ'  And  this  jW  acaescemli  ought  to  be  mutual; 
which  I  apprehend  to  be  one  reason  why  neither  the  king  ^ 
nor  any  corporation  %  can  be  a  joint-tenant  w^tli  a  private 
j>erson.  For  here  is  no  mutuality  :  the  private  person  has 
not  even  the  remotest  chance  of  being  seised  of  the  entiretyi 
by  benefit  of  survivorship ;  for  the  king  and  the  corporation 
can  never  die.  (5) 

S,  We  are^  lastly,  to  inquire  how  an  estate  in  joint-tenancy  [  185  ] 
may  be  severed  and  deslroj/ed*  And  this  may  be  done  by 
destroying  any  of  its  constituent  unities,  1.  That  of  imCf 
which  respects  only  the  original  commencement  of  the  joint- 
estate,  cannot  indeed  (being  now  past)  be  affected  by  any 
subsequent  transactions.  But,  2.  The  joint-tenants'  estate 
may  be  destroyed,  without  any  alienation,  by  merely  disunit- 
ing their  possession.     For  joint-tenants  being  seised  pa^  mjif  ei 


*  Bracton.  f.4,  Ir,  3.  c.*>,  §  3*     Flet**       ^  Co.  Litt.  190. 


Finch.  L*  83, 


(£}  Thj£  h  DOt  the  rettson  assigned  by  the  authors  cited  tn  llic  inarg;in 
of  the  text ;  and  the  disability  to  hold  jointly  not  only  exists  between  a 
corporation  and  an  individual,  but  iil&o  between  two  corporations,  which 
are  perfectly  oji  equal  footing  as  to  the  possibility  of  isurvivorship.  Co.  Litt 
190.  a.  Indeed,  mutuality  of  survivorship  h  stated  in  ternis  by  Lord 
Coke,  not  to  be  an  inseparable  incident  to  joint  tenancy;  and  he  puts  a 
case  of  a  lease  to  A  &  B  for  the  life  of  A  :  here,  if  B  dies  first,  A  ha*i  all  by 
survivorship,  but  if  A  dies  first,  B  has  nothing;  yet  they  arc  joint  tenants, 
Co.  Litt.iai,  b.  With  respect  to  partners  in  trade,  sturvivorship  does  not 
bold;  '*an  exception  is  to  be  made  of  two  joynt  merchants,  for  tlic  wares, 
merchandizes,  debts  or  da  tics,  that  they  have  as  joint  niorchanthi  or  part' 
ners,  shall  not  survive,  but  shall  goe  to  the  execntors  of  him  that  de- 
cea%cth ;  and  this  hper  k-gcm  mercatoriam^  wbith  i;*  part  of  the  lawos  of 
this  realm,  for  the  advancement  and  continuance  of  commerce  and  trade" 
Co.Litt.  182. 
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per  ttmtf  every  thing  that  tends  to  narrow  that  interest,  so 
that  they  shall  not  be  seised  throughout  the  whole,  and 
throughout  every  part,  is  a  se%erance  or  destruction  of  the 
jointure.  And  therefore,  if  two  joint-tenants  agree  to  part 
their  lands,  and  hold  them  in  severalty,  they  are  no  longer 
joint-tenanis :  for  they  have  now  no  joint- interest  in  the 
whole,  but  only  a  several  interest  respectively  iu  the  several 
parts.  And  for  that  reason  also,  the  right  of  survivorship  in 
by  such  separation  destroyed  *,  By  common  law  all  the  joint- 
tenants  might  agree  to  make  partition  of  die  lands,  but  one 
of  them  could  not  compel  the  other  so  to  do  ti :  for  this 
being  an  estate  originally  created  by  the  act  and  agreement 
of  the  parties,  the  law  would  not  permit  any  one  or  more  of 
them  to  destroy  the  unitetl  possession  without  a  similar  uni- 
versal consent.  But  now  by  the  statutes  31  Hen.  VIII.  c.l. 
and  32  Hen,  VII L  c.32*  joint-tenants^  either  of  inheritances 
or  other  less  estates,  are  compellable  by  writ  of  partition  to 
divide  their  lands  *.  (6)    3.  The  jointure  may  be  destroyed  by 

*  Co.  Lilt  183,  195.  6.96.  §  4.)     And  agmtn  ;  n  rwn  omnef 
^  Liu.  i  290>  ^ui  mn  communem  habtmi,  Med  cerii  fw 

•  Thus,  by  ilie  dvit  kw,  nemo  invHus    hitf   ditidere  dettderant  ;  hoc  Judicium 
comfteUitvr  ad  eommitmvmm,  (//.IS.     mUr  eot  act^ potest.     (/JCiaS.a.) 


(e)  In  proceedings  under  these  statutes,  there  are  two  judginent<v  1st. 
That  a  partidon  be  made  between  the  panics  aforesaid  of  the  tenements 
aforesaid  with  the  appurtenances*  Upon  which  a  judicial  writ  issues  to 
the  sberiH  which^  reciting  the  first  writ  of  parti tion^  and  first  jiidgnient, 
commands  him  to  go  to  the  spot  with  a  jury,  and  in  the  pre&ence  of  the 
parties  (if  they  choose  to  appear  on  due  stimrnoos),  to  luakc  equal  and 
fair  pttTtition  ;  auJ  then  to  return  the  writ,  and  what  he  sliaJl  have  done 
under  ii.  Upon  the  retam,  the  court  givea  the  second  jodgmenc,  that 
the  pcinition  made  be  kept  firm  and  stable  for  ever.  Booth,  p.  945. 
Litt.  i.  ^48. 

There  were  great  ilelays  ami  difTicuUies  in  these  proceedings^  which  occa- 
sioned the  statuteof  8  A^  9W-5,  c^L  made  perjwtiiai  by  3Sc  4  Ann.  c.  18. 
This  statute  introduced  many  salutary  regulations :  but  resort  h  now  sel- 
tJom  Irad  to  courts  of  law  to  clfect  a  partition,  for  the  courU  of  equity 
having  entertained  jurisdiction  of  such  soits^  and  t>eing  enabled  to 
effectuate  the  object  more  completely,  parties  in  general  prefer  a  hill  of 
purtttion.  Thts  h  one  of  the  many  instances  in  which  courts  of  equity 
luive  Uiumed  to  themselves  jurisdiction,  though  there  was  a  remedy  at 

iTp  partly,  perhaps,  because  tlidr  remedy  was  more  complete,  partly  b<»- 

\  cmuiet  multiplicity  of  luits  among  several  parties  was  prevented,  and  partly 

10*  perhap*. 
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destroying  tlie  unity  of  title.  As  if  ene  joint-tenant  aliene* 
and  conveys  his  estate  to  a  third  person :  here  the  joint- 
tenancy  is  severed,  and  turned  into  tenancy  in  common  ** ;  for 
the  grantee  and  the  remaining  joint-tenant  hold  by  ditFerent 
titles,  (one  derived  from  tiie  originAlj  the  otlier  from  die 
subsequent,  grantor,)  though,  till  partition  made,  the  unity 
of  possession  continues.  But  a  de%'ise  of  one's  shai'e  by  will 
is  no  severance  of  die  jointure:  for  no  testament  takes  effect  [  186  ] 
till  after  die  death  of  the  testator,  and  by  such  death  the 
right  of  the  survivor  (which  accrued  at  the  original  creation 
of  die  estate,  and  has  thereibi'^  a  priority  to  the  other  ^)  is 
already  vested  ^.  4,  It  may  also  be  destroyed  by  destroying 
the  unity  of  interest.  And  therefore,  if  there  be  two  joint- 
tenants  for  life,  and  the  inheritance  is  purchased  by  or  de- 
scends upon  either,  it  is  a  severance  of  die  jointure®  j  though, 
if  an  estate  is  originally  limited  to  two  for  life,  and  after  to 
the  heirs  of  one  of  them,  the  freehold  shall  remain  In  jointure, 
without  merging  in  the  inheritance;  because,  being  created  by 
one  and  the  same  conveyance,  they  are  not  separate  estates, 
(which  is  requisite  in  order  to  a  merger,)  but  branches  of 
one  endre  estate ''.  In  like  manner,  if  a  joint-tenant  in  f«e 
makes  a  lease  for  life  of  his  share,  this  defeats  the  jointure  * ; 
for  it  destroys  the  unity  both  of  title  and  of  interest  And, 
whenever  or  by  whatever  means  the  jointure  ceases  or  is 
severed,  the  right  of  survivorship,  or  Jm  accresccndi^  the  same 
instant  ceases  with  it ''.    Yet,  if  one  of  three  joint-tenants  alienes 


*  Litt.  S  292, 

*  Jui  accretcettdi  jrraefertur  ultimae 
voluntatis     Co.  Litt.  185. 

^  Litt.  ^287* 
»  Cro,EUi*470. 


h  2  Eep.  60.     Co.  LiU<  182. 

'  Litt,  §302,308. 

^  Nihil  de  re  accresdt  etf  ftd  nihii  in 
re,  quatida  jus  accrtKerd,  hi^ei*  Co- 
Litt.  186. 


L perhaps,  on  less  intelligible  grounds.  The  remedy  ts  more  complete  in 
this  respect,  that  the  court  having  ascertmncd  all  the  rights,  and  divided 
the  property  by  eommisfioners  of  its  own,  will  decree  the  specific  perform- 
ance of  the  partition,  and  comjHjl  the  parties  to  execute  proper  convey- 
ances to  each  other  of  the  shares  allotted  to  them.  But  on  this  Account 
the  court  v^ill  not  be  satisfied  with  the  plBintifl''s  showing  a  mere  seisin, 
or  possession,  a«  is  the  case  with  a  court  o£  law,  but  will  call  upon  him  to 
&how  a  complete  title,  and  if  he  fail  in  fiatisfying  the  court  on  that  point, 
will  leave  him  to  seek  his  remedy  at  law.  Mitf,  PL  p.  96,  3d  ed.  Cniiie's 
Dig.  tit.  Joint -Tenancy,  c.  2*  i».  42.  44, 
i' 
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his  share,  ihe  twti  reiniiiiihig  tenants  still  hold  iheir  parts  by 
joint-tenancy  ami  survivorship ' :  and  if  one  of  three  joint- 
tenants  release  his  sluire  to  one  of  his  companions,  though 
the  joint^tenancy  is  tlestroyed  with  regard  to  that  part,  yet 
the  two  remaining  parts  are  still  held  in  jmnture  "* ;  for  they 
still  preserve  their  orirrinal  constituent  unities^  But  when,  by 
any  act  or  events  different  interests  ai*e  created  in  the  several 
parts  of  the  estate,  or  they  are  held  by  cliffercnt  titles^  or  if 
merely  the  posb'essiuii  is  separated  ;  so  that  the  tenants  have 
no  longer  these  four  indispensable  properties,  u  sameness  of 
interest,  and  undivided  jwssession,  a  title  vesthig  at  one  and 
die  same  time,  and  by  one  and  the  same  act  or  grant ;  the 
jointure  is  instantly  dissolved. 


[  187  j  In  general  it  is  advantageous  for  the  joint -tenants  to  dis-* 
«olve  die  jointure;  since  thereby  the  right  of  survivorship  is 
taken  away,  and  each  may  transmit  Ins  own  part  to  his  own 
heirs.  Sometimes  however  it  is  disadvantageous  to  dissolve 
.the  joint  estate:  as  if  there  be  joint- tenants  for  life,  and  they 
moke  partition,  this  dissolves  the  jointure ;  and,  though  be- 
fore they  each  of  them  had  an  estate  in  the  whole  for  their 
own  lives  and  the  life  of  their  comjmnion,  now  iliey  have 
nn  estate  in  a  moiety  only  for  their  own  lives  merely ;  and, 
on  the  death  of  cither,  tlte  reversioner  shall  enter  un  his 
moiety  ".  Ami  therefore  if  there  be  two  joint-tenants  for 
life,  and  one  grants  away  his  part  for  the  life  of  his  com- 
panion, it  is  a  forfeiture  o  '-  ft>r,  in  the  first  place,  by  the 
severance  of  the  jointure  he  has  given  himself  in  his  own 
jtioiety  only  an  estate  for  his  own  life ;  and  then  he  grants 
the  same  land  for  the  life  of  anollier ;  which  grant,  by  a 
tenant  for  his  own  life  merely,  is  a  forfeiture  of  his  estate  ^ : 
for  it  in  creating  an  estate  which  may  by  possibility  last  longer 
than  that  which  he  is  legally  entitled  to. 

III.  An  estate  Iield  in  coparcenary  is  where  lands  of  nu 
herilance  descend  from  the  ancestor  to  two  or  more  persons. 
Jt  arises  either  by  common  hiw  or  particular   custom,     fty 


**  tUd,  5  30«, 
■   1  Jofltfv  f*5 


f  Co,  Uii*i25S, 
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common  law  :  as  where  :i  [M.*rsoii  seised  iu  fee-si mplc  or  in 
fee-tail  dies,  and  his  next  iieirs  are  I  wo  or  more  temaics,  his 
djiugfiters,  sisters,  aunts,  cousins,  or  their  representatives  :  in 
itiis  case  they  shall  all  inlicril,  a«  will  be  more  fully  shewn, 
when  we  treat  of  descents  hereafter;  and  thes€  co-heirs  are 
then  called  coparcefiers  /  or,  for  brevity,  parceners  only  \ 
Parceneire  by  particular  custom  are  where  lands  descend,  as 
m  |Tavelkind,  to  all  the  males  in  equal  degree,  as  sons, 
brothers,  uncles,  &c/  And,  in  either  of  these  cases,  all  tlie 
parceners  put  together  make  but  one  heir,  and  have  but  one 
estate  among  them'*  (7) 

The  properties  of  parceners  are  in  some  respects  like  those  r  igg  J 
of  joint-tenants;  they  having  the  same  unities  of  ini  crests  title^ 
anti  j)ossesswn.  They  may  sue  and  be  sued  jointly  fur  matters 
relating  to  their  own  lands  * ;  and  the  entry  of  one  of  them 
shall  in  some  cases  enure  as  the  entry  of  them  all ",  They 
cannot  have  an  action  of  trespass  against  each  other:  but 
herein  they  differ  from  joint -tenants,  that  they  are  also  ex- 
cluded from  maintaining  an  action  of  waste  *;  for  coparceners 
could  at  all  times  put  a  stop  to  any  waste  by  writ  of  partition, 
but  till  tlie  statute  of  Henry  the  eighth  joint*tenants  had  no 
such  power.  Parceners  also  differ  materially  from  joint- 
tenants  in  four  other  points*  !•  Tliey  always  claim  by 
descent,  whereas  joint-tenants  always  claim  by  purchase. 
Therefore,  if   two  sisters   purchase  lands,  to  hold  to  them 

'i  Lht,  §  241,  ^42.  t  Co.  Utt,  164. 

'  Ikd.  §265.  "  /6*i/.J««,243. 

'  Cq.  LkL  163*  •  2  lasx.  403* 


(71  The  passaf»e  in  Coke  Ufjon  Littleton  referred  lo,  tioci.  not  fjnite  warrant 
fcblii  conclusion  a3»  to  parceners  hy  custom  ;  ;md  intJeetl  the  words  in  Lit- 
itetoti,  upon  which  it  h  ;i  cojunicntttry,  *»|>ply  only  to  pareeners  at  commoit 

Lkw.  At  p.  176.  a,  LorJ  Coke  cites  a  passoi^e  from  Braoton.  L.  5,  ir  v, 
c,  '25.  *,  2,  w  hich  makes  the  isame  diflbrence  between  parceners  by  common 
law,  where  the  inheritance  h  one  and  imdivided,  ontl  tlio«e  by  the  custom 
where  the  inheritance  is  divided  ;  he  tads  the  latter  parHcipcs  raiime 
ijmtu  rti  fptw  ftartUfiiu  est,  ct  non  raiitmc  ptrMonarnm  ;  i/utr  uon  siunt  quiui 
uiiws  hiercs,  ct  iinuifi  corpus,  std  tHvern  fuercdcXj  ttbi  tcncfttcnitim  partikiie 
fit  mier  plnres  enhfcrriiiA  pricnici,  qui  dviccndunt  dt  eodcm  MiipUe  et  sem- 
per >olet  dtvidi  aU  iuitiquo. 


I 


Book  II^ 

and  their  heirs,  they  are  not  parceners,  but  joint-tenants  *  5 
and  hence  it  likewise  follows,  that  no  lands  can  be  held  in 
coparcenary,  but  estates  of  inberitance,  which  are  of  a 
descendible  nature ;  whereas  not  only  estates  in  fee  and  in 
tail,  but  for  life  or  years,  may  be  held  in  joint-tenancy. 
2^  There  is  no  unity  of  time  necessary  to  an  estate  in  copar- 
cenary* For  if  a  man  had  two  daughters,  to  whom  his  estate 
tlescends  in  coparcenary,  and  one  dies  before  the  other ;  the 
surviving  daughter  and  the  heir  of  the  other,  or  when  both 
are  dead,  their  two  heirs,  are  still  parceners  ^ ;  the  estates 
vesting  in  each  of  them  at  different  times,  though  it  be  the 
same  quantity  of  interest,  and  held  by  dit  same  tide.  S,  Par- 
ceners, diough  they  have  an  nnitt/y  have  not  an  entireti^  of 
interest.  They  are  properly  entitled  each  to  the  whole  of  a 
distinct  moiety  * ;  and  of  course  there  is  no  Jm  accrcscendif  or 
survivorship,  between  them  :  for  each  part  descends  severally 
to  their  respective  heirs,  though  the  unity  of  possession  con- 
tinues. And  as  long  as  the  lands  continue  in  a  course  of 
descent,  and  united  in  possession,  so  long  are  the  tenants 
therein,  whether  male  or  female,  calleil  parceners.  But  if  the 
[  189  ]  possession  be  once  severed  by  partition,  they  are  no  longer 
parceners,  but  tenants  in  severalty ;  or  if  one  parcener  aliencs 
her  share,  though  no  partition  be  made,  then  are  the  lands  no 
longer  held  in  coparcenary^  but  in  common  ** 


Parceners  are  so  called,  saith  Littleton  S  because  they 
may  be  constrained  to  make  partition.  And  he  mentions 
many  metlioils  of  making  it^;  four  of  which  are  by  consent, 
and  one  by  compulsion.  The  first  is,  where  they  agree  to 
divide  the  lands  into  equal  parts  in  severalty,  and  that  each 
shall  have  such  a  determinate  part.  The  second  is,  when  tliey 
agree  to  chuse  some  friend  to  make  partition  for  them,  and 
then  the  sisters  shall  chuse  each  of  diem  her  part  according 
to  seniority  of  age ;  or  otherwise,  as  shall  be  agreed.  The 
privilege  of  seniority  is  in  this  case  personal ;  for  if  the  eldest 
sister  be  dead,  her  issue  shall  not  chuse  first,  but  the  next 
sister.     But,  if  an  advowson  descend  in  coparcenary,  and  the 


*  Litt.  §  254. 

•  Litt,  1  309. 

'  Ca.  Lkt,  164.  174. 

^  f  S4I. 

•  Jl^vt  l€5,  164. 

*  §2i,5l»S64. 
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listers  cannot  Effree  in  the  pre^entatloti,  the  eldest  and  her 
issue,  nay  her  husband,  or  her  assigns,  shall  present  alone, 
before  the  younger**.  And  the  reason  given  is,  that  the 
former  privilege,  of  priority  in  choice  upon  a  division,  arises 
from  an  act  of  her  own,  the  agreement  to  make  partition ; 
and  therefore  is  merely  personal :  the  latter,  of  presenting  to 
the  living,  arises  from  tlie  act  of  the  law,  and  is  annexed 
not  only  to  her  person,  but  to  her  estate  also,  A  third  method 
of  partition  is,  where  the  eldest  divides,  and  then  she  shall 
chuse  last ;  for  the  rule  of  law  is,  a^  est  divisio^  aUcrim  est 
ekciio.  The  fourth  method  is,  where  the  sisters  agree  to  cast 
lots  for  their  shares.  And  these  are  the  methods  by  consent 
That  by  compulsion  is,  where  one  or  more  sue  out  a  writ  of 
partition  against  the  others ;  whereupon  the  sheriff  shall  go 
to  the  lands,  and  make  partition  thereof  by  the  verdict  of  a 
jury  there  impanneled,  and  assign  to  each  of  the  parceners  her 
part  in  severalty  ^  (8)  But  tliere  are  some  things  which  are  [  190  ] 
in  their  nature  impartible.  The  mansion-house,  common  of 
estovers,  common  of  piscary  uncertain,  or  any  other  common 
without  stint,  shall  not  be  divided  (9) ;  but  the  eldest  sister, 
if  she  pleases,  shall  have  them,  and  make  the  others  a  reason- 
able satisfaction  in  other  parts  of  the  inheritance :  or,  if  that 
cannot  be,  then  they  shall  have  the  profits  of  the  thing  by 
turns,  in  the  same  manner  as  they  take  the  advowson/. 

There  is  yet  another  consideration  attending  the  estate  in 
coparcenary ;  that  if  one  of  the  daughters  has  had  an  estate 
given  with  her  in  Jrankmarriage  by  her  ancestor,  (which  we 
may  remember  was  a  species  of  estates-tail,  freely  given  by  a 

■*  Co.LiU.  1$e.     SKep.SS.  held  cithi^r  in  jdnl-teiianc|',  parcenary, 

'  By  statuta  S  &  9  W.  IIL  c.Sl*  an  or  conanion^  than  wai  used  at  Ihe  com- 

ea»i^  method  ef  corrymg  on  Uie  pro-  mon  iaw,  is  chalked  oul  and  pnmded* 

cocdings  on  a  writ  of  partition,  of  lands         '  Co*  litt,  164*  J  65. 


(a)  Sec  ante,  185.  n.  (6.)  The  Jipplication  of  parceners  ii  enteruined 
by  a  court  of  equity  on  the  same  footing  as  that  of  joint-tenants. 

(9J  Because,  mys  Lord  Coke,  "  that  would  be  a  charge  to  the  tenant  of 
the  loilc  j"  if  two  persons  were  to  have  a  common  without  stint  instead  of 
one,  it  would,  in  fact,  be  doubled,  and  not  divided;  for  5triclly  it  could  not 
be  divided  without  losing  its  nature. 
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relfition  for  advancement  of  his  kinswoman  in  marriage*,)  in 
this  case,  if  lantlis  clessend  from  tlie  same  ancestor  to  her  ami 
her  sisters  in  fee-simple,  she  or  her  heirs  shall  have  no  share 
of  them,  unless  they  will  agree  to  divide  the  lands  so  given  in 
frankmarriage  in  ei^ual  proportion  with  the  rest  of  the  lands 
descending  ^\     This  mmle  of  division  was  known  in  the  law 
of  the  Lombards*;  which  directs  the  woman  so  preferred  in 
marriage,  and  claiming  her  share  of  the  inheritance,  mittere  in 
coTtfnsiiM  ami  sororibm^   quantum  pater  aut  f niter  ti  dederit^ 
qumido  ambtdavait  ad  maritunu     With  us  it  is  denominated 
bringing  those  lands  into  kvlch-pot^:    which  term  I   shall 
explain  in  the  very  words  of  Littleton  ' :   "it  seemeth  that  this 
**  word  hotch-pot^  is  in  English  a  pudding ;   for  in  a  pudding 
**  is  not  commonly  put  one  thing  alone,  but  one  tiling  with 
*'  other  things  together**'     By  this  housewifely  metaphor  our 
ancestors  meant  to  inform  us™,   that  the  lands,   both   those 
given  in  frankmarriage  and  those  descending  in  fee-simple, 
shmdd  be  mixed  ami  bkrukd  together,  and  ihen  divideil  in 
equal  portions  among  all  the  daughters.      But  this  was  left  to 
the  choice  of  the  donee  in  frankmarriage  t  and  if  she  did  not 
chuse  to  put  her  lands  into  hotch-pot,  she  was  pre&umetl  to 
[   191   ]  b€  sufficiently  provideil  for,  and  the  rest  of  the  inheritance 
was  dividetl  among  her  other  sisters.     The  law  of  hotch-|KK 
took  place  then  only,  when  the  other  lantk  descending  from 
the  ancestor  were  fee-simple;  for  if  they  descended  in  tail^ 
the  donee  in  frankmarriage  was  entitled  to  her  share,  without 
bringing  Iter  lands  so  given  into  hotch-pot ".     And  the  i*eason 
is,  because  lands  descending  in  fee-simple  are  distributed,  by 
the  policy  of  law,  for  the  maintenance  of  all  the  daughters ; 
and  if  one  lias  a  sufficient  provision  out  of  tht*  same  irdierit- 
ance,  equal  to  the  rest,  it  is  not  reasimable  that  she  should 
have  more :  but  lands,  descending  in  tail,  are  not  distributed 
by  the  operation  of  ihe  law,   but  by  the  desigimtiou  ut  the 
giver,  jHr/ormttm  doni ;  it  matters  not  therefore  Iiow  uni:<|ual 
this  distribution  may  be.     Also  no  lands,   but  such  as  are 
givt'ii  in  frankmarriagr,  shall  h:  brought  into  hotch-pot  ;  for 
no  others  are  lotiked  upon  in   law  as  givun  for  the  advance- 
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ment  of  the  woman*  or  by  way  of  marriage-porlion  ?.  And, 
therufore,  as  gills  in  trankmarriagc  are  fallen  into  disuse,  I 
*»hould  hardly  have  meti^ioned  the  law  of  hotch-pot,  had  not 
this  method  of  division  been  revived  and  copied  by  the  statute 
for  distributiion  of  personal  estates,  which  we  shall  hereafter 
consider  at  large. 

The  estate  in  coparcenary  may  be  dissolved j  either  by 
partition,  which  disunites  the  possession  j  by  alienation  of 
one  parcener,  which  disunites  the  title,  and  may  disunite  the 
interest ;  or  by  the  whole  at  last  descending  to  and  vesting  in 
one  single  person,  which  brings  it  to  an  estate  in  severalty. 

IV.  Tenants  in  common  are  such  as  hold  by  several  ami 
distinct  titles,  but  by  unity  of  possession ;  because  none 
knoweth  his  own  severalty,  and  therefore  they  all  occupy 
promiscuously  '*,  This  tenancy  therefore  happens  where  there 
h  a  unity  of  possession  merely,  but  perhaps  im  entire  disunion 
of  interest,  of  title,  and  of  time.  For  if  there  be  two  tenants 
in  common  of  lands,  one  may  hold  his  part  in  fee-simple,  the 
other  in  taiJ,  or  for  life ;  so  that  there  is  no  necessary  unity  of  [  1 92  J 
interest :  one  may  hold  by  descent,  the  other  by  purchase ; 
or  the  one  by  purchase  from  A,  the  other  by  purchase  from 
B ;  so  that  there  is  no  unity  of  title ;  one's  estate  may  have 
been  vested  fifty  years,  the  other's  but  yesterday  j  so  there  is 
no  unity  of  time.  The  only  unity  there  is,  is  that  of  posses- 
sion ;  and  for  this  Littleton  gives  the  true  reason,  because  no 
man  can  certainly  tell  which  part  is  his  own  :  otherwise  even 
this  would  be  ioon  destroyed* 

Tenancy  in  common  may  be  created,  either  by  the  de- 
strnction  of  the  two  other  estates,  in  joint-tenancy  and  copar- 
cenary, or  by  special  limitation  in  a  deed.  By  the  destruction 
of  the  two  other  estates,  I  mean  such  destruction  as  does  not 
sever  the  imity  of  possession,  but  only  the  unity  of  title  or 
interest:  As,  if  one  of  two  joint-tenants  in  fee  alienes  his 
estates  for  the  life  of  the  ahenee,  the  ahence  and  the  other 
joint-tenant  are  tenants  in  conmioa  ;  for  they  have  now  several 
titles,  tlie  other  joint-tenant  by  the  original  grant,  the  alienee 
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by  the  new  alienation*^;  and  they  also  have  several  interests, 
the  former  joint*tenant  in  fee-simple,  the  alienee  for  his  own 
life  only.  So,  if  one  joint-tenant  gives  his  part  to  A  in  tail, 
and  the  other  gives  his  to  B  in  tail,  the  donees  are  tenants  in 
common,  as  holding  by  different  tides,  and  conveyances  '•  If 
one  of  two  parceners  alienes,  the  alienee  and  the  remainitig 
parcener  are  tenants  in  common ' ;  because  they  hold  by 
different  tides,  the  parcener  by  descent,  the  alienee  by  pur- 
chase- So  likewise,  if  there  be  a  grant  to  two  Tnen^  or  two 
voonien^  and  tlie  heirs  of  their  bodies,  here  the  grantees  shall 
l>e  joint-tenants  of  the  Ufe-estate,  but  they  shall  have  several 
inheritances ;  because  they  cannot  possibly  have  one  heir  of 
tlieir  two  bodies,  as  might  have  been  the  case  had  the  limi- 
tation been  to  a  man  and  wonmn^  and  the  heirs  of  their  bodies 
begotten  * :  and  in  this,  and  the  like  cases,  their  issue  shall  be 
tenants  in  common ;  because  they  must  claim  by  diiferent 
tides,  one  as  heir  of  A,  and  the  other  as  heir  of  B ;  and  tho% 
[  1 93  ]  two  not  titles  by  purchase,  but  descent.  In  short,  whenever 
an  estate  in  joint-tenancy  or  coparcenary  is  dissolved,  so  that 
there  be  no  partition  made,  but  the  unity  of  possession  con- 
tinues, it  is  turned  into  a  tenancy  in  common. 


A  T£NANcv^  in  common  may  also  be  created  by  exprew 
limitation  in  a  deed  :  but  here  care  must  be  taken  not  to  in- 
sert words  which  imply  a  joint  estate ;  and  then  if  lands  be 
given  to  two  or  more,  and  it  be  not  joint^tenancy,  it  must  be 
a  tenancy  in  common.  But  the  law  is  apt  in  its  construc- 
tions to  favour  joint-tenancy  rather  than  tenancy  in  com- 
mon ^ ;  because  the  divisible  services  issuing  from  land  (as 
rent,  4*^.)  are  not  divided,  nor  the  entire  services  (as  fealty) 
multiplied,  by  joint-tenancy,  as  diey  must  necessarily  be  upon 
a  tenancy  in  common*  Land  given  to  two,  to  be  bolden 
the  one  moiety  to  one,  and  the  other  moiety  to  the  other, 
is  an  estate  in  common  ** ;  and  if  on«  grants  to  onotlier 
ha!/  his  land,  the  grantor  and  grantee  are  also  tenants  in 
common  * :  because,  as  has  been  before  ^  observed,  joints 
icuauu  i\o  not  take  by  distinct  halves  or  moieties;  and  by 
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such  grants  the  division  and  severalty  of  the  estate  is  so 
plainly  expressed,  that  it  is  impossible  they  should  take  a 
joint-interest  in  the  whole  of  tlie  tenements.  But  a  devise 
to  two  persons  to  hold  Jointly  and  severally,  is  said  to  be  a 
joint'tenancy  "^ ;  because  that  is  necessarily  implied  in  the 
word  "  jointly >"  the  word  **  severally"  perhaps  only  im- 
plying the  power  of  partition:  and  an  estate  given  to  A 
and  B,  equalh/  to  be  divided  between  them,  though  in  deeds 
it  hath  been  said  to  be  a  joint-tenancy  %  {for  it  implies  no 
more  than  the  law  has  annexed  to  that  estate,  viz,  divi- 
sibility ^^)  yet  in  *miUs  it  is  certainly  a  tenancy  in  common  ^ ; 
because  the  devisor  may  be  presumed  to  have  meant  what 
is  most  beneficial  to  botli  the  devisees,  though  his  meaning 
is  iniperfectly  expressed.  And  this  nicety  in  the  wording 
of  grants  makes  it  the  most  usual  as  well  as  the  safest  way, 
when  a  tenancy  in  common  is  meant  to  be  created,  to  add  [  194-  ] 
express  words  of  exclusion  as  well  as  description,  and  limit 
the  estate  to  A  and  B,  to  hold  as  ienants  in  common^  and  not 
as  joinUtenants, 

As  to  the  incidents  attending  a  tenancy  in  common: 
tenants  in  common  (like  joint-tenants)  are  compellable  by 
the  statutes  of  Henry  VIII,  and  William  HI.,  before  men- 
tionetl*",  to  make  partition  of  their  lands;  which  they  were 
not  at  common  law.  They  properly  take  by  distinct  moie- 
ties, and  have  no  entirety  of  interest ;  and  ttiereibre  there  is 
no  survivorship  between  tenants  in  common.  Their  other 
incidents  are  such  as  merely  arise  from  the  unity  of  possession  j 
and  are  tlierefore  the  same  as  appertain  to  joint-tenants 
merely  upon  that  account:  such  as  being  liable  to  reciprocal 
actions  of  waste,  and  of  account,  by  the  statutes  of  Westm,  2. 
c.  22.  and  4  Ann.  c.  J  6.  For  by  tlie  common  law  no 
tenant  in  common  was  liable  to  account  with  his  companion 
for  embezzling  the  profits  of  the  estate*^;  though,  if  one 
actually  turns  the  other  out  of  possession,  lui  action  of  eject- 
ment will  lie  against  him  ^.  But,  as  for  other  incidents 
of  joint-tenants,  which  arise  from  the  privity  of  title,  or  the 
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union  and  entirety  of  interest,  (such  as  joining  or  l>elng 
jijinetl  in  actions  K,  unless  in  the  case  where  some  entire  or 
indivisible  thing  is  to  be  recovered  '',)  these  are  not  applicable 

to  tenaTits  in  common,  whose  interests  are  distijict,  and 
whose  titles  are  not  joint  but  several.  (10)* 


Estates  in  common  can  only  be  dissolved  two  ways; 
1*  By  uniting  all  the  titles  and  interests  in  one  tenant,  by 
purchase  or  otherwise ;  whicli  brings  the  whole  to  one  seve- 
ralty :  2.  By  makjn*jr  parthion  between  tlie  several  tenants  in 
common,  which  gives  them  all  respective  severalties.  For 
indeetl  tenancies  in  common  differ  in  nothing  from  sole 
estates  but  merely  in  the  blending  and  unity  of  possession. 
And  this  finishes  our  inquiries  with  respect  to  the  nature  of 
estates* 


•  jUftL  §an. 
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(10)  Whether  tenants  in  common  should  sue  jointly  or  acvcraUy,  de- 
pendii  on  the  nature  of  the  thing  sued  for,  nnd  thu  interest  which  they 
hnvG  in  it ;  if  it  lie  for  ati  iiidivitiihlc  thing,  or  for  damages  for  an  injury 
or  nuiiancc  to  their  common  property,  or  for  breaches  of  covenant  od  u 
lease  made  by  iheni  Jointly^  in  the!>e  and  all  eases  fdling  under  thi;  same 
principle,  they  should  join;  hut  where  they  seek  to  recover  the  estate  itself, 
or  sue  for  damages  on  covenants  for  the  title  annexed  to  it,  in  such  cases 
they  should  sue  severally.     Sec  Com.  Dig.  Abatement.  E.  10* 
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CHAPTER    THE    THIRTEENTH. 

OF  THE  TITLE  TO  THINGS  REAL, 

IN    GENERAL- 


^HE  foregoing  chapters  having  been  principally  employ- 
ed in  defining  the  nahire  of  things  real,  In  describing 
tlie  iermres  by  which  they  may  lie  holden,  and  in  distinguish- 
ing die  several  kinds  of  esiatc  or  interest  that  may  be  iiad 
therein ;  I  now  come  to  consider,  lastly,  the  title  to  things 
real,  with  the  manner  of  acquiring  and  losing  it. 

A  TITLE  is  thus  defined  by  sir  Edward  Coke*,  tittdns  est 
jtisia  causa  possidendt  id  qtmd  nostrum  est  /  or,  it  is  the  means 
whereby  the  owner  of  lands  hath  the  just  possession  of  hi;* 
property. 

There  are  several  stages  or  degrees  requisite  to  fi>rm  n 
complete  title  to  lands  and  tenements.  We  will  consitler 
them  in  a  progressive  order. 

I*  The  lowest  and  most  imperfect  degree  of  title  consists 
in  the  mere  ttalced ^xjssession^  or  actual  occupation  of  the  es- 
tate ;  without  any  apparent  right,  or  any  shadoiv  or  jjpetence 
of  right,  to  hold  and  continue  such  possession.  This  may 
happen,  when  one  man  invades  the  possession  of  another, 
and  by  force  or  surprise  turns  him  out  of  the  occupation  of 
his  lands  j  which  is  termed  a  disseisin,  being  a  deprivation  of 
that  actual  seisin,  or  corporal  freehold  of  the  lands,  wliicli 
the  tenant  before  enjoyed*  (1).  Or  it  may  happen,    that  after 

■  I  Inst-  345. 
(l)  See  Vol.Iir  p.  170,  ni,  fop  a  more  full  and  acca rale  account  of 
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the  deatli  of  the  ancestor  and  before  the  entry  of  the  heir,  or 
after  the  death  of  a  paiticular  tenant  and  before  the  entry  of 
him  HI  remainder  or  reversioiij  a  stranger  may  contrive  to  get 
possession  of  the  vacant  Jand^  and  hold  out  him  tliat  liad  a 
right  to  enter.  In  all  whieh  cases^  and  many  others  that 
might  be  here  suggested,  the  wrongdoer  has  only  a  mere 
naked  possession,  whicli  the  rightful  owner  muy  put  an  eml 
tO|  by  a  variety  of  legal  remedies,  as  will  more  fully  ap|>ear 
in  the  third  book  of  these  commentaries-  But  in  the  luean 
time  till  some  act  be  done  by  the  rightful  owner  to  devest 
this  possession  and  assert  his  title,  such  actual  possession  is, 
prima  facie^  evidence  of  a  legal  title  in  the  possessor  j  and  it 
may  by  length  of  time^  and  negligence  of  hini  who  hath  the 
right,  by  degrees  ripen  into  a  perfect  and  indefeasible  title. 
And,  at  all  events,  without  such  actual  possession  no  title  can 
be  completely  good. 

IL  The  next  step  to  a  good  and  perfect  title  is  the  right 
ofpossessioHy  which  niay  reside  in  one  man,  while  tlie  aclnal 
possession  is  not  in  himself,  but  in  another*  For  if  a  man 
be  disseised,  or  otherwise  kept  out  of  possession,  by  any  of 
the  means  before  mentioned,  through  the  actual  possession  be 
lost,  yet  he  has  still  remaining  in  him  the  right  of  possession  ; 
4ind  may  exert  it  whenever  he  thinks  proper,  by  entering 
upon  the  disseisor,  and  turning  him  out  of  that  occupancy 
which  he  has  so  illegally  gained.  But  this  right  of  possession 
is  of  two  sorts :  an  apparait  right  of  possession,  which  may 
be  defeated  by  proving  abetter  j  and  an  actual  right  of  pos- 
session, which  will  stand  the  test  against  all  opponents. 
Thus,  if  the  disseisor,  or  other  wroogiloer,  dies  possessed  of 
the  land  whereof  he  so  became  seised  by  his  own  unlawful 
act,  and  the  same  descends  to  his  heir ;  now  by  die  common 
law  the  heir  hath  obtained  an  apparent  right  though  the 
actual  right  of  possession  resides  in  the  person  disseised  ;  anil 
it  shall  not  be  lawful  for  the  person  disseised  to  devest  tliis  ap- 
parent right  by  mere  entry  or  other  act  of  his  own,  but  only 
by  an  action  at  law  ** :  tor,  until  the  contrary  be  proved  by 
l^al  demonstration,  the  law  will  rather  presume  the  right  to 
197  ]  reside  in  the  heir,  whose  ancestor  died  seised,  than  in  one  who 
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has  no  such  presumptive  evidence  to  urge  in  his  own  behalf. 
Which  doctrine  in  some  measure  arose  from  the  principleii 
of  the  feodfll  law,  which,  after  feuds  became  hereditary,  much 
favoured  the  right  of  descent;  in  order  that  there  might  be  a 
person  always  upon  the  spot  to  perform  the  feodal  duties  and 
services  ^ ;  and  therefore  when  a  feudatory  died  in  battle,  or 
otherwise,  it  presumed  always  that  his  children  were  entitled 
to  the  feud,  till  the  right  was  otherwise  determined  by  his  fel- 
low-soldiers and  fellow-tenants,  the  peers  of  the  feodal  coui't* 
But  if  he,  who  has  the  actual  right  of  possession,  puts  In  his 
claim,  and  brings  his  action  within  a  reasonable  time,  and  can 
prove  by  what  unlawful  means  the  ancestor  l>ecame  seised,  he 
will  then  by  sentence  of  Jaw  recover  that  possession,  to  which 
be  hath  such  actual  right.  Yet,  if  he  omits  to  bring  this  his 
possessory  action  within  a  competent  time,  his  adversary  may 
imperceptibly  gain  an  actual  right  of  possession,  in  conse- 
quence of  the  other^s  negligence.  And  by  this,  and  certain 
other  means,  the  party  kept  out  of  possession  may  have 
nothing  left  in  him,  but  what  we  are  next  to  speak  of;  viz, 

Ilh  The  mere  right  of  property^  die  jus  poptietoHs^  with- 
out either  possession  or  even  the  right  of  possession.  This 
is  fiiequently  spoken  of  in  our  books  under  the  name  of  the 
mere  rights  Jus  mentm  ;  and  the  estate  of  the  owner  is  in  sufch 
cases  said  to  be  totally  devested,  and  pjd  to  a  right  *'.  A  per- 
son in  this  situation  may  have  the  true  idtimate  property  of 
the  lands  in  himself:  but  by  the  intervention  of  certain  cir- 
cumstanceS}  either  by  his  own  negligence,  the  solemn  act  of 
his  anc^tor,  or  the  determination  of  a  court  of  justice,  the 
presumptive  evidence  of  that  right  is  strongly  in  favour  of  his 
antagonist ;  who  has  thereby  obtauied  the  absolute  right  of 
possession.  As,  in  the  Brst  place,  if  a  person  disseised,  or 
turned  out  of  possession  of  his  estate,  neglects  to  pursue  lib 
remedy  witliin  the  time  limited  by  law:  by  this  means  the  dis- 
seisor or  his  heirs  gain  the  actual  right  of  possession  :  for  the  [  198  ] 
law  presumes  that  either  he  had  a  good  right  originally,  in 
virtue  of  which  he  entered  on  the  lands  in  question,  or  that 
stnoe  such  his  entry  he  has  procured  a  suiHclent  title ;  and, 
therefore,  after  so  long  an  acquiescence,  the  law  will  not  suffer 


*  Gilb.  T«n.  l».  *  Co.  Lilt.  %AB. 


d 


THE  RIGHTS 


BookH 


his  possession  to  be  disturbed  without  ioquiring  into  tlie 
absolute  right  of  property*  Yet,  still,  if  llie  person  disseised 
or  his  heir  hath  the  true  right  of  property  remaining  in  him- 
self, hts  estate  is  indeed  said  to  be  turned  into  a  mere  right : 
biit^  by  proving  snch  liis  better  right,  he  may  at  length  recover 
the  lands.  Again,  if  a  tenant  in  tail  discontinues  his  estat*- 
tailj  by  alienating  the  lands  to  ft  stranger  in  fee,  and  dies  ; 
here  the  issue  in  tail  hath  no  right  of  possessiofi^  independent 
of  the  right  of  poperty :  for  the  law  presumes  prima  Jack 
that  the  ancestor  would  not  disinherit,  or  attempt  to  disinherit, 
his  heir,  unless  lie  had  power  so  to  do ;  and  therefore,  as  tlio 
ancestor  had  in  himself  the  right  of  possession,  and  has 
transferred  die  same  to  a  stranger,  the  law  will  not  permit 
that  possession  now  td%e  disturbed,  unless  by  shewing  the 
absolute  right  of  property  to  reside  in  another  person.  (2) 
The  heir  therefore  in  this  case  has  only  a  mere  rights  and 
must  be  strictly  held  to  tlie  proof  of  it,  in  order  to  recover  die 
lands.  Lastly,  if  by  accident,  neglect,  or  otherwise,  judgment 
is  given  for  either  party  in  any  jjosscssoty  action,  (that  is,  such 
wherein  the  right  of  possession  only,  and  not  that  of  projierty, 
is  contested,)  and  the  other  party  hath  indeed  in  himself  the 
right  of  jiroperty,  this  is  now  turned  to  a  mere  right  /and 
upon  proof  thereof  in  a  subsequent  action,  denominated  a  writ 
of  right,  he  shall  recover  his  seisin  of  the  lands. 


Thus,  if  a  disseisor  turns  me  out  of  possession  of  my  land^ 
he  hereby  gains  a  mere  naked  possemon,  and  I  still  retain  the 
right  rjf  possessitm^  and  rig/tl  of  properly.  If  the  disseisor  dies* 
and  the  lands  descend  to  his  son,  the  son  gains  an  apparent 
v\g[ii  of  possession ;  but  I  still  retain  the  aettml  right  botli  of 
jujssessimi  and  popcrfy*  If  I  acquiesce  for  thirty  years,  with-* 
out  bringing  any  action  to  recover  possession  of  tlie  limd«i| 
the  son  gains  the  actual  right  of  jfossessioft^  imd  I  retain  no* 
r  199  ]  diing  but  the  nure  right  (f  property*  And  even  this  right  of 
property  will  fail,  or  at  least  it  will  be  without  a  remedy* 
ujiless  I  pursue  it  within  the  space  of  sixty  years.  So  ajM) 
if  the  father  be  tenant  in  tail,  and  aliencs  the  estate-tail  to* 
stranger  in  fee,  the  alienee  thereby  gains  the  rigkl  ofpossessimh 


A 


(8)  For  dbcontiniiaiice,  tc€  Vol.  UL  p  ni.  n,5. 
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and  the  son  hath  only  the  mere  right  or  right  of  property. 
And  hence  it  will  follow,  that  oicie  man  may  have  ihe  possession^ 
another  the  right  of  possession,  and  a  third  the  right  of  pro- 
pert^.  For  if  tenant  in  tail  enfeoffs  A  in  fee-simple,  and 
dies,  and  B  disseises  A ;  now  B  will  have  the  possession^  A  the 
right  of  possession,  and  the  issue  in  tail  the  right  of  property. 
A  may  recover  the  possession  against  B ;  and  afterwards  the 
issue  in  tail  may  evict  A,  and  unite  in  himself  the  possession^ 
the  right  of  possession,  and  also  the  right  of  property.  In 
which  union  consists, 

IV.  A  COMPLETE  title  to  lands,  tenements,  and  hereditsp- 
ments.  For  it  is  an  antient  maxim  of  the  law  %  that  no  ti^e 
is  completely  good,  unless  the  right  of  possession  be  joineft 
with  the  right  of  property ;  which  right  is  then  denominated 
a  double  right,  jus  duplication,  or  droit  droit  ^  And  when  to 
this  double  right  the  actual  possession  is  also  united,  when 
there  is,  according  to  the  expression  of  Yl^tSL^  juris  et  seisinae 
conjunctio,  then,  and  then  only,  is  the  title  completely  legal.  (3) 

«  Mirr.  /. 2.  c.27.  «  i.S.  c.l5.  ( 6. 

'  Co.  Litt.  266,     Bnet.  I.  5.  tr.  3.  c.  5.  §  9. 


(3)  The  mere  student  maybe  misled  by  the  use  of  the  term  '^  actual 
possession"  all  through  this  chapter.  The  author  means  only  possestioii 
of  the  freehold,  which  a  man  may  have,  either  by  his  own  personal  occu- 
pation, or  that  of  his  lessee,  for  years,  or  at  will. 
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CHAPTER    THE    FOURTEENTH* 


OP  TITLE   BY   DESCENT. 


T^HE  several  gradations  and  stages,  requisite  to  form  a 
complete  title  to  lands,  tenements,  and  hereditaiuents, 
having  been  briefly  stated  in  the  preceding  chapter,  we  are 
next  to  consider  the  several  manners  in  which  this  complete 
title  (and  therein  principally  the  riglit  of  propnett/)  may  be 
reciprocally  lost  and  acquired :  whereby  the  dominion  of 
things  real  is  either  continued,  or  transferred  from  one  man 
to  another.  And  here  we  must  tirst  of  all  observe,  that  (as 
gain  and  loss  iire  terms  of  relation,  and  of  a  reciprocal  nature) 
by  whatever  metliod  one  man  gains  an  estate^  by  that  same 
method  or  it's  correlative  some  other  man  has  lost  it.  As 
where  the  heir  acquires  by  descent,  the  ancestor  has  first  lost 
or  abandoned  his  estate  by  his  death  :  where  the  lord  gains 
land  by  escheat,  the  estate  of  the  taiant  is  first  of  all  lost  by 
the  natural  or  legal  extinction  of  all  his  hereilitary  blood:  where 
a  man  gains  an  interest  by  occupancy,  the  former  owner  has 
previously  relinquished  his  right  of  possession  :  where  one 
rmin  claims  by  prescription  or  immemorial  usage,  another 
man  has  either  parted  with  his  right  by  an  antient  and  now 
forgotten  grant,  or  has  forfeited  it  by  the  supineness  or  ne- 
glect of  himself  and  his  ancestors  for  ages ;  and  so  in  case  of 
forfeiture,  the  tenant  by  his  own  misbehaviour  or  neglect  has 
renounceil  his  interest  in  the  estate ;  whereupon  it  devolves  to 
that  person  who  by  law  may  take  advantiige  of  such  default ; 
and,  in  alienation  by  common  assurances,  the  two  consider- 
ations of  loss  and  acquisition  are  so  interwoven,  and  so  con- 
stantly contemplated  together,  that  we  never  hear  of  a 
conveyance,  w  itliout  at  once  receiving  the  ideas  as  well  of  the 
grantor  as  the  grantee. 
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The  methods,  therefore,  of  acquiring  on  the  one  hand,  and 
of  losing  on  the  other,  a  title  to  estates  in  things  real,  are  re* 
doced  by  our  law  to  two :  descent^  where  the  title  is  vested  in 
a  man  by  the  single  operation  of  law ;  and  purchase^  where 
the  title  is  vested  in  hioi  by  his  own  act  or  agreement',  (1) 

DescenTj  or  hereditary  succession,  is  the  title  wljereby  a 
man  on  the  deatli  of  his  ancestor  acquire  his  estate  by  right 
of  representation,  as  his  heir  at  law.  An  heir,  therefore,  is  he 
upon  whom  the  law  casts  the  estate  immediately  on  the  death 
of  the  ancestor :  and  an  estate,  so  descending  to  the  heir,  is 
In  law  called  the  inheritance. 


r 


The  doctrine  of  descents,  or  law  of  inheritances  iu  fee- 
simple,  is  a  point  of  the  highest  im}>ortance ;  and  is  indeed 
the  principal  object  of  the  laws  of  real  property  in  England* 
All  tlie  rules  relating  to  purchases,  whereby  the  legal  course 
of  descents  is  broken  and  altered,  perpetually  refer  to  this 
settled  law  of  inheritance,  as  a  daimn  or  first  principle  uni- 
versally known,  and  upon  which  their  subsequent  limitations 
are  to  work.  Thus  a  gift  in  tail,  or  to  a  man  and  the  lieirs 
of  his  body,  is  a  limitation  that  cannot  be  perfectly  under- 
stood without  a  previous  knowledge  of  the  law  of  descents  in 
fee-simple.  One  may  well  perceive  diat  tliis  is  an  estate  con- 
fined in  it's  descent  to  such  heirs  only  of  the  donee,  as  have 
sprung  or  shall  spring  from  his  body  ;  but  who  those  heirs 
are,  whether  all  his  children  both  male  and  female,  or  the 
male  only,  and  (among  the  males)  whether  the  eldest,  youngest, 

■  Co^Lltt.  18* 


(1)  ThU  is  strictly  correct,  though  there  is  a  mode  of  acquiring  or  bws 

coeiltng  to  property,  which  at  first  sight  seems  to  lie  neither  deflccnt  or 
ptirq^ttAe.  Thus,  if  lands  are  limited  to  the  heirs  male  of  the  body  of  A, 
no  estate  being  in,  or  given  to  A  himself,  the  heir  has  an  estate  tail,  and  on 
failure  of  his  issue  male,  it  will  go  in  succession  to  the  other  hetrs  male  of 
the  body  of  A,  This  is  no  descent,  because  the  estate  never  attached  in  A 
the  ancestor,  nor  was  derived  from  or  through  him ;  and  it  doc*  not  look 
like  a  purchase,  because  it  will  not  go  to  the  persons  who  would  have 
taken  it^  if  such,  from  the  purchaser,  but  goes  aa  it  would  have  done  under 
a  special  descent  from  A  tecvndumformam  dani.  But  it  is,  in  truth,  a  pur- 
chase with  the  qualities  of  a  special  descent.  See  Fearne,  Con.  Hem* 
p.  80.  7th  Ed* 
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or  other  son  alone,  or  all  the  sons  together,  shall  be  his  heirs ; 
that  is  a  point  that  we  must  resolt  back  to  the  staQtUng  law 
of  descents  in  fee-simple  to  be  informed  of. 

[  202  ]  In  order  therefore  to  treat  a  matter  of  this  universal  con- 
sequence the  more  clearly,  I  shall  endeavour  to  lay  aside  such 
Blatters  as  will  only  tend  to  breed  emburrnssmeiit  and  confu- 
sion in  our  inquiries,  and  shall  confine  myself  entirely  to  this 
one  object,  I  shall  therefore  dechne  considering  at  present 
who  are,  and  who  are  not,  capable  of  being  heirs ;  reserving 
that  for  the  chapter  of  es^keais*  I  shall  also  pass  over  the 
frequent  division  of  descents  into  those  by  custom^  staiuie^  and 
common  law :  for  descents  by  particuhr  custom^  as  to  all  the 
ions  in  gavelkind,  and  to  the  youngest  in  borough-englishp 
have  already  been  often  ^'  hinted  at,  and  may  also  be  inci* 
dentally  touched  upon  again ;  but  will  not  make  a  separate 
consideration  by  tliemselves,  in  a  system  so  general  as  the 
present ;  and  descents  by  statute^  or  fees-tail  perjhfmam  dont\ 
in  pursuance  of  the  statute  of  Westminster  the  second,  Jiave 
also  been  already^  copiously  handled ;  and  it  has  been  seen 
that  the  descent  in  tail  is  restrained  and  regulated  according 
to  the  words  of  the  original  donation,  and  does  not  entirety 
pursue  die  common  law  doctrine  of  inheritance ;  which,  and 
which  only,  it  will  now  be  our  business  to  explain* 

Anb,  as  this  depends  not  a  little  on  the  nature  of  kindred* 
and  the  several  degrees  of  consanguinity,  it  will  be  previously 
necessary  to  state,  as  briefly  as  possible,  the  true  notion  of 
this  kindred  or  alliance  in  blood  "*• 

CoifSANGumiTY,  or  kindredi  is  defined  by  the  writers  on 
these  subjects  to  be  "  vinculum  personar-um  ah  eodem  stipite 
"  descendmtium  /'*  the  connexion  or  relation  of  persons  de« 
scended  from  the  same  stock  or  common  ancestor.  This 
i:onsjangUinity  is  eidier  lineal,  or  collateral. 


1 


•*  Sw  vol,  i.  |Mg.  74,  75.  Vol.  1 1. 
pig.  83.  S5. 

*  S««  pag.  11^  &c. 

^  For  n  fulkr  eiipUniition  of  Uie  Uoc. 
trine  oT  roriMngumity,  ami  the*  coiiifw 


quenccs  faulting  from  a  right  ippre*  i 
hvnsion  oF  ii*t  o«lure,  see  An  ttmtf  on  I 

0mm,  I76i.  Bfo.  or  1771,  4to.) 
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Lineal  consanguinity  is  that  which  subsists  between  per- 
sons, of  whom  one  is  descended  in  a  direct  line  from  the 
other,  as  between  John  Stiles  (the  propositus  in  the  table  of 
consanguinity)  and  his  father,  grand&tber,  great  grand&ther, 
and  so  upwards  in  the  direct  ascending  line;  or  between  Jc^n 
Stiles  and  his  son,  grandson,  great-grandson,  and  so  down- 
wards in  the  direct  descending  line.  Every  generation,  in 
this  lineal  direct  consanguinity,  constitutes  a  different  degree, 
reckoning  either  upwards  or  downwards ;  the  father  of  John 
Stiles  is  related  to  him  in  the  first  degree,  and  so  likewise  is 
his  son;  his  grandsire  and  grandson  in  the  second ;  his  great- 
grandsire  and  greatpgrandson  in  the  thurd.  This  is  the  only 
natural  way  of  reckoning  the  degrees  in  the  direct  line,  and, 
therefore,  universally  obtains,  as  well  in  the  civil%  and  canon ', 
as  in  the  common  law  ^ 

The  doctrine  of  lineal  consanguinity  is  suflSciently  plain 
and  obvious ;  but  it  is  at  the  first  view  astonishing  to  consider 
the  number  of  lineal  ancestors  which  every  man  has,  within 
no  very  great  number  of  degrees;  and  so  many  different 
bloods  ^  is  a  man  said  to  contain  in  his  veins,  as  he  hath 
lineal  ancestors.  Of  these  he  hath  two  in  the  first  ascending 
degree,  his  own  parents;  he  hath  four  in  the  second,  the 
parents  of  his  father  and  the  parents  of  his  mother ;  he  bath 
eight  in  the  third,  the  parents  of  his  two  grandfathers  and 
two  grandmothers;  and  by  the  same  rule  of  progression,  he 
hath  an  hundred  and  twenty-eight  in  the  seventh ;  a  thou- 
sand and  twenty-fomr  in  the  tenth :  and  at  the  twentieth 
degree,  or  the  distance  of  twenty  generations,  every  man 
hath  above  a  million  of  ancestors,  as  common  arithmetic  will 
demonstrate  *•  This  lineal  consanguinity,  we  may  observe, 
falls  strictly  within  the  definition  of  vinctdum  personanan  ad  [  204  1 
eodem  stipite  descendentiam  ;  since  lineal  relations  are  such  as 
descend  one  from  the  other,  and  both,  of  course,  from  the  same 
common  ancestor. 

«  jy.  38.  la  10.  who  •raiintcqiMioCcd  wMi  Um  faiCTMi. 

'  Decretal  L  4.  tii,  14.  ing  power  of  progresriTe  numbers :  birt 

>  Co.  Liu.  23.  is  pidpeblj  evident  Irom  the  following 

^  Ibid.  12.  table  of  a  geometrical  prDgriiilon»  in 

*  This  will  seem  turprisiDg  to  tboie    which  the  first  term  it  S,  and  the  deno- 
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Coi-LATERAL  kindred  answers  to  the  same  description  ^ 
collateral  relations  agreeing  with  the  lineal  in  this,  that  tliey 
descend  from  the  same  stock  or  ancestor;  but  differing  in 
this,  that  they  do  not  descend  one  from  the  otlier.  Colla- 
teral kinsmen. are  such  then  as  lineally  spring  from  one  and 
the  same  ancestor,  who  is  the  sth'ps^  or  root,  the  stipes^  trunk, 
or  common  stock,  from  whence  tliese  relations  are  branched 
out*  As  if  John  Stiles  hath  two  sons,  who  have  each  a 
[  205  ]  numerous  issue;  both  these  issues  are  lineally  descended 
from  John  Stiles  as  their  common  ancestor ;  and  they  are 
collateral  kinsmen  to  each  other,  because  they  are  all  de- 
scended from  this  common  ancestor,  and  all  have  a  portion 
of  his  blood  in  their  veins,  which  denominates  them  con- 
sanguineos. 


t 


odnM/ortAM^  f  ;  or»  ta  spe«k  more  intel- 
ligibly, It  is  CTident,  for  that  eich  of  us 
tiasti*<o  imcestorB  in  thfi  first  degree;  the 

Lirual  Degrttu 
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number  of  whom  is  doubled  «t  etety  re- 
movei  because  each  of  our  «oce»tor&  \m» 
alflo  two  imzDcdialc  anocston  of  bis  own. 

Number  ef  JneeUon. 

2 

— *^-^—  4 

-^^^—  8 
16 


64 

l«8 

256 

512 

-*     1024 

—  9048 

—  4096 
_     8192 

—  16S84 

—  32768 

—  655^6 
131079 
262H4 
524288 

1048576 


Jk  thorter  method  c(f  finding  the  number 
af  maoHUm  mt  any  eveo  degree  b  by 
•quaring  the  niMnbcr  of  ancefltor«  at  half 
«hat  number  of  dofreei.  TUits  1 6  (the 
■tunber  of  anccftora  at  four  degrees)  la 
lbeiquareor4,  the  otunbcr  of  aoccftors 


at  two ;  256  Is  the  square  of  16 ;  65538  | 
of  256 ;  and  the  number  of  iticeila 
at  40  degrees  would  be  the  square  of 
1048576>  or  upwards  of  a  milUon  mil- 
lions. 


au^i 
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We  must  be  careful  to  remeraber,  that  the  very  being 
of  collateral  consanguinity  consists  in  this  descent  from  one 
and  the  same  common  ancestor.  Thus  Tiiius  and  his  brother 
are  related ;  why  ?  because  both  are  derived  from  one  fatlier; 
Titius  and  his  first  cousin  are  related ;  why  ?  because  both 
descend  from  the  same  grandfather ;  and  his  second  cousin's 
claim  to  consanguinity  is  this,  that  they  bodi  are  derived 
from  one  and  the  same  great  grandfather.  In  short,  as  many 
ancestors  as  a  man  has,  so  many  common  stocks  he  has, 
from  which  collateral  kinsmen  may  be  derived.  And  as  we 
are  taught  by  holy  writ,  that  there  is  one  couple  of  ancestors 
belonging  to  us  all,  from  whom  the  whole  race  of  mankind 
is  descended,  the  obvious  and  undeniable  consequence  is, 
that  ail  men  are  in  some  degree  related  to  each  other p  For, 
indeed,  if  we  only  suppose  each  couple  of  our  ancestors  to 
have  left  one  with  another,  two  children ;  and  each  of  those 
children,  on  an  average,  to  have  left  two  more  :  (and,  without 
sucli  a  supposition,  the  human  species  must  be  daily  diminish- 
ing) we  shall  find  that  all  of  us  have  now  subsisting  near  two 
hundred  and  seventy  millions  of  kindred  in  the  fifteenth 
degree,  at  the  same  distance  from  the  several  common  an- 
cestors as  ourselves  are ;  besides  those  that  are  one  or  two  de- 
scents nearer  to  or  farther  from  the  common  stock,  who  may 
amount  to  as  many  more  ^.  And  if  this  calculation  should 
appear  incompatible  with  the  number  of  inhabitants  on  the 
earth,  it  is  because,  by  intermarriages  among  the  several  de- 
scendants from  the  same  ancestor,  a  hundred  or  a  ihousand 
modes  of  consanguinity  may  be  consolidated  in  one  person, 
or  he  may  be  related  to  us  a  hundred  or  a  thouswd  different 
ways. 


^  This  will  swell  more  considerably 
than  the;  former  calculmtion ;  for  here, 
though  thii  first  term  is  but  I,  the  dc 
nommmtor  la  4 ;  that  la,  thtre  is  one 
kinsman  (a  brother)  in  the  first  degree, 
who  mftkes,  together  with  tiie  propodLu^j 
the  two  descendants  from  the  first  couple 
of  ancestors ;  and  in  every  other  degn^ 
Ihe  number  of  kindred  muit  be  the  qua-^ 

c 


drupk  of  those  In  the  degree  which  im- 
mediately precedes  il.  For,  sin«e  eacsh 
couple  of  ancestors  has  two  descendmotSy 
who  increase  in  a  duplicate  tath^  it  will 
follow  that  the  raiuh  ^^  which  dl  lbs 
descendants  tn  crease  downwardsy  must 
tie  double  to  that  in  which  the  ancestors 
increase  upwards;  but  we  hare  sefo 
that  the  ancestors  increase  upwards  in  a 
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PIT  *,  which  our  law  has  adopted  *"  is  as  follows  ;  We  begin 

the  common  ancestor,  and  reckon   downwards  ;    and  in 

^whatsoever  degree  the  two  persons,  or  the  most  remote   of 

them,  is  distant  from  the  common  ancestor,  that  is  the  degree 

£  207  ]    in  which  they  are  related  to  each   other.     Thus    Tiiius  and 

his  brother  are  related  in  the  first  degree;  for  from  the  father 

to  each  of  them  is  counted  only  one ;   Titius  and  his  nephew 

W  are  related  in  the  second  degree ;    for   the   nephew  is  two 

degree  removed  fi*om  the  common  ancestor;  viz.  his  own 

duplicate  raho:  therefojr«  the  descend^     double  duplicate,  thai  i>,  in  n  quadruple 
ants  must  iiian»se    downwards  in  a     ratic* 
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This  calculation  may  also  be  formed  by 
«  more  compendious  proce«,  i^i':,  by 
ftquaring  (he  coyplvfl,  or  half  the  num- 
ber of  ftncestorj,  at  any  given  degree  ; 
Hfhich  will  furnish  ua  with  the  Ruml*er 
of  kindred  we  have  in  ihu  *ame  tlegree, 
at  equal  dintance  with  ourselves  from  ilie 
Common  stock,  besides  tlio*c  at  unequal 
dhuncM.  Thiw,  in  tlic  tenth  hnea!  de- 
gree, the  niunber  of  incestora  b  3024  ; 
it's  half,  or  the  couples,  amount  to 
5\*i  I  tlie  number  of  kindred  in  the 
tenth  collateral  degree  amounU  Uiere- 


256 

10S4 

40»6 

^ 16384 

65536 

268144 

1048576 

4194304 

-  16777216 

67108864 

268435456 

-  1073741824 

-  4294967296 

-  17179B69184 

-  68719476736 
274877£K)6944 

fore  to  ^621 4  4 1  or  the  aquare  of  512. 
And  if  we  will  be  at  the  trouhJe  to  re- 
ctal lect  the  ttaie  of  the  M-venU  familia 
witlim  our  own  knowledge,  and  observe 
how  far  they  agree  with  thi«  nccount ; 
tJuit  isj  whfther  on  an  average  every 
man  has  not  one  brother  or  sister,  four 
first  cou^ni,  sisteen  second  cousins^  and 
so  on  ;  we  shall  find  that  the  present 
calculation  is  very  fmt  f^m  being  ower* 
cliarged. 

»  Ikcrttat.4.  t4.  3&9. 

•"  Co,  Litt  23, 
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grandfather,  the  father  of  Titius.  Or,  (to  give  a  more  illus- 
trious instance  from  our  English  annals,)  king  Henry  the 
seventh,  who  slew  Richard  the  third  in  the  battle  of  Bos- 
worth,  was  related  to  that  prince  in  the  fifth  degree.  Let 
the  propositus^  therefore,  in  the  table  of  consanguinity  repre- 
sent king  Richard  the  third,  and  the  class  marked  (e)  king 
Henry  the  seventh.  Now  their  common  stock  or  ancestor 
was  king  Edward  the  third,  the  abavus  in  the  same  table : 
from'  him  to  Edmond  duke  of  York,  the  proavuSf  is  one 
degree;  to  Richard  earl  of  Cambridge,  the  axms^  two;  to 
Richard  duke  of  York,  the  pater^  three ;  to  king  Richard 
the  third,  the  propositus^  four ;  and  from  king  Edward  the 
third  to  John  of  Gant  (a)  is  one  degree;  to  John  earl  of 
Somerset  (b),  twj;  to  John  duke  of  Somerset  (c),  three;  to 
Margaret  countess  of  Richmond  (U,)  four;  to  king  Henry 
the  seventh  (e),  five.  Which  last-mentioned  prince,  being 
the  farthest  removed  from  the  common  stock,  gives  the  de- 
nomination to  the  degree  of  kindred  in  the  canon  and  mu- 
nicipal law.  Though,  according  to  the  computation  of  the 
civilians,  (who  count  upwards  from  either  of  the  persons 
related,  to  the  common  stock,  and  then  downwards  again  to 
the  other :  reckoning  a  degree  for  each  person  both  ascend- 
ing and  descending,)  these  two  princes  were  related  in  the 
ninth  degree,  for  from  king  Richard  the  third  to  Richard 
duke  of  York  is  one  degree ;  to  Richard  earl  of  Cambridge, 
two ;  to  Edmond  duke  of  York,  three ;  to  king  Edward  the 
third,  the  common  ancestor,  four ;  to  John  of  Gant,  five ;  to 
John  earl  of  Somerset,  six;  to  John  duke  of  Somerset,  seven; 
to  Margaret  countess  of  Richmond,  eight ;  to  king  Henry 
the  seventh,  nine  ". 

The  nature  and  degrees  of  kindred  being  thus  in  some  [  ^08  } 
measure  explained,  I  shall  next  proceed  to  lay  down  a  series 
of  rules  or  canons  of  inheritance,  according  to  which,  estates 
are  transmitted  from  the  ancestor  to  the  heir ;  together  with 
an  explanatory  comment,  remarking  their  original  and  pro^ 

"  See  the  table  of  cooMnguinitj  an.  civilians  and  the  seventh  of  the  ca. 

nexed ;  wherein  all  the  degrees  of  coU  nonists    inclusive ;    the  former  being 

lateral   kindred  to  the  pmpofUus   are  distinguished  by  the  numeral  letters^ 

computed  so  far  as  the  tenth  of  the  the  latter  by  the  common  cyphers. 
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gresii,  the  reasons  upon  which  they  are  founded,  and  in  some 
cases  their  agreement  with  the  laws  of  other  nations. 

L  The  first  rule  is,  that  inheritances  shall  lineally  descend 
to  the  issue  of  the  person  who  last  died  actually  seised  in 
in/mitum  *  but  shall  never  lineally  ascend. 

To  explain  the  more  clearly  bolli  this  and  tlie  subsequent 
rules,  it  must  first  be  observctl,  that  by  law  no  inheritance 
can  vest,  nor  can  any  person  be  the  actual  complete  heir  of 
another,  till  the  ancestor  is  previously  dead.  Nemo  est  Meres 
viveniis.  Before  that  time  tlie  person  who  is  next  in  the  line 
of  succession  is  called  an  heir  apparent,  or  heir  presumptive. 
Heirs  apparent  are  such,  whose  right  of  inheritance  is  inde- 
feasible, provided  they  outlive  the  ancestcfr;  as  the  eldest 
son  or  his  issue,  who  must  by  tlie  course  of  the  common  law 
be  heir  to  the  father  whenevei^  he  liappens  to  die.  Heirs 
presumptive  are  such  who,  if  the  ancestor  should  die  imme- 
diately, would  in  the  present  circumstances  of  things  be  liis 
heirs ;  but  whose  right  of  inheritance  may  be  defeated  by 
the  contingency  of  some  neartir  heir  beuig  born:  as  a  brother, 
or  nephew,  whose  presumptive  succession  may  be  destroyed 
by  the  birth  of  a  child ;  or  a  daughter,  whose  present  hopes 
may  be  hereafter  cut  off  by  the  birtli  of  a  son.  Nay,  even 
if  the  estate  hath  descended,  by  the  death  of  such  owner,  to 
such  brother,  or  nephew,  or  daughter,  in  the  former  cases,  the 
estate  shall  be  devested  imd  taken  away  by  the  birth  of  a 
posthumous  child;  and,  in  the  latter,  it  shall  also  be  totally 
devested  by  the  birth  of  a  posthumous  son  **.  (2) 


[  209  ]  We  must  also  remember,  that  no  person  can  be  properly 
such  an  ancestor,  as  that  an  inheritance  of  lands  or  tenements 
can  be  derived  from  him,  unless  he  hath  had  actual  seisin  of 
*«iich  lands,  eitlier  by  his  own  entry,  or  by  the  possession  of 
his  own  or  his  ancestor*s  lessee  for  years,  or  by  receiving  rent 
from  a  lessee  of  the  freehold  P:  (3)  or  unless  he  hath  had  what 


I 


I 


^   Bro.  liL  diicenU  5S, 


"  Co.  Litt.  15. 


(2)  8cc  ante,  p,  1^9,  n,(4),  its  to  the  intermetttate  profits. 

(3)  It  teems  doubtful  whether  receiring  real  re«crvedon  a  freehold  lease, 

is 
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is  equivalent  to  corporal  seisin  in  hereditaments  that  are  in- 
corporeal ;  such  as  the  receipt  of  rent,  a  presentation  to  the 
church  in  case  of  an  advowson  ""j  and  the  like.  But  he  shall 
not  be  accounted  an  ancestor,  who  hath  had  only  a  bare 
right  or  title  to  enter  or  be  otherwise  seised.  And  therefore 
all  the  cases  which  will  be  njentioned  in  the  present  chapter, 
are  upon  tlie  supposition  that  the  deceased  (whose  inheritance 
is  now  claimed)  was  the  last  person  actually  seised  thereof. 
For  the  law  requires  this  notoriety  of  possession,  as  evidence 
that  the  ancestor  had  that  property  in  himself,  which  is  now 
to  be  transmitted  to  his  heir.  Which  notoriety  had  succeeded 
iu  the  place  of  the  antient  feodal  investiture,  wlierebj,  while 
feuds  were  precarious,  the  vasal  on  the  descent  of  lands  was 
formerly  admitted  in  the  lord's  court  {as  is  still  the  practice 
in  Scotland,)  and  there  received  his  seisin,  in  the  nature  of  a 
renewal  of  his  ancestor's  grant,  in  the  presence  of  the  feodal 
peers ;  till  at  lengtii,  when  the  right  of  succession  became  in- 
defeasible, an  entry  on  any  part  of  the  lands  within  the 
county  (which  if  disputed  was  afterwards  to  be  tried  by  those 
peers),  or  other  notorious  possession,  was  admitted  as  equiva- , 
lent  to  the  formal  grant  of  seisin,  and  made  the  tenant  capa- 
ble of  transmitting  liis  estate  by  descent.  The  seisin,  therefoi'e, 
of  any  person,  thus  understooil,  makes  him  the  root  or  stock, 
from  which  all  future  inheritance  by  right  of  blood  must  be 
derived:  which  is  very  briefly  expressed  in  this  maxim,  seisina 
Jacii  stipitefH  ^, 


When,  therefore,  a  person  dies  so  seised,  die  inheritance  [  210  1 
first  goes  to  his  issue:  as  if  there  be  Geoffrey,  John,  and 
Matthew,  grandfather,  father,  and  son  ;  and  John  purchases 


*]  Co.  Liu.  11. 


^  Ftet./.6.  c,2,  §2. 


is  equivalent  to  corporal  seisin  of  the  lands;  upon  comparing  the  pafsagein 
Lord  Coke  cited  m  an  aiithonty>  witli  Co,  Litt-  52  u.,  Sc  3  Rep*  42  a.,  it 
would  &eem  that  his  opinion  was  in  the  negative.  The  same  point  was  nilcd 
in  cases  cited  from  Hide's  MSS,,  and  Mr.  J.  Glyii*s  MS.  Rep.  by 
Mr*  Ilargruve,  Co.  LitI,  15  a.  n*85,;  and  in  iJoe  y.  Keen^  7T.R.  390, 
Lord  Kenyon  certainly  understands  him  so  to  have  thought,  and  adopts  it 
as  a  rnie,  thot  to  give  such  sci&in,  rent  must  have  been  received  after  ike 
expiration  of  the  freehold  lease.  In  Doe  v.  Wkichdo^  eT.R.213,  I  under- 
stand him  to  lay  down  the  same  rule,  though  there  is  some  little  ambiguity 
of  expre^frion. 
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laods^  and  dies ;  hh  son  Mattfiew  shall  succeed  him  as  heir, 
and  not  the  grandfather,  Geoffrey  j  to  whom  the  land  shall 
never  ascend,  but  shall  rather  escheat  to  the  lord  \ 


This  rule,  so  far  as  it  is  affirmative  and  relates  to  lineal 
descents,  is  almost  universally  adopted  by  all  nations ;  and  k 
seems  founded  on  a  principle  of  natural  reason,  that  (when- 
ever a  right  of  property  transmissible  to  representatives  is 
admitted)  the  possessions  of  the  parents  should  go,  upon 
their  decease,  in  the  first  place  to  their  children,  as  those  to 
whom  they  have  given  Iwing,  and  for  whom  they  are,  there- 
fore:, l>ound  to  provide.  But  the  negative  branch,  or  total  ex- 
f  elusion  of  parents  and  a!!  lineal  ancestors  from  succeeding  to 

the  inheritance  of  their  offspring,  is  peculiar  to  our  own 
laws,  and  sucli  as  have  been  deduced  from  the  same  original. 
For,  by  the  Jewish  law,  on  failure  of  issue,  the  father  suc- 
ceeded to  the  son,  in  exclusion  of  brethren,  unless  one  of 
them  married  tlie  widow,  and  raised  up  seed  to  his  brother  *. 
And  by  tlie  laws  of  Rome,  in  the  first  place,  the  children  or 
lineal  descendants  were  preferred ;  and  on  lailure  of  these, 
llie  father  and  mother  or  lineal  ascendants  succeeded  together 
with  the  brt'lliren  and  sisters "" ;  though  by  the  law  of  the 
twelve  tables,  the  mother  was  originally,  on  account  of  her  ' 
sex,  excluded".  Hence  this  rule  of  our  laws  has  been  cen- 
sured and  declaimed  against  as  absurd,  and  derogating  from 
the  maxims  of  equity  and  natural  justice  *.  Yet  that  there 
is  nothing  unjust  or  absurd  in  it,  but  that  on  the  contrary  it 
is  founded  upon  very  good  legal  reason,  may  appear  from 
considering  as  well  the  nature  of  the  rule  itself  as  the  occa- 
sion of  intrmlucing  it  into  our  laws* 

[211  ]  ^^^  ^^  ***  reflect,  in  the  first  place^  that  all  rules  of  suc- 
cession to  estates  are  creatures  of  tlie  civil  polity,  and  Juris 
positivi  merely.  The  right  of  property,  which  is  gained  by 
occupancy,  extends  naturally  no  farther  than  the  life  of  the 
present  possessor :  after  which  die  land  by  the  law  of  nature 
would  again  become  common,  and  liable  to  be  seised  by  the 
next  cKcupant :    but  societyi  to  prevent  tlie  mischiefs  that 


*  Ut«.  {  3. 

*  Sold,  de  tuectu*  Ebroeor»  c,  12. 

'  F/,3^,  15-  L      .Votv  118.  197. 


*"  ImM,  3*  9.  1. 
Locke  on  Gov.  part  h  §  90. 
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might  ensue  from  a  doctrine  so  productive  of  contention,  has 
established  conveyances,  wills,  and  successions ;  whereby  the 
property  originally  gained  by  succession  is  continued  and 
transmitted  from  one  man  to  another,  according  to  the  rules 
which  each  state  has  respectively  thought  proper  to  prescribe. 
There  is  certainly,  therefore,  no  injustice  done  to  individuals, 
whatever  be  the  path  of  descent  marked  out  by  the  municipal 
law. 

If  we  next  consider  the  time  and  occasion  of  introducing 
this  rule  into  our  law,  we  shall  find  it  to  have  been  grounded 
upon  very  substantial  reasons.  I  think  there  is  no  doubt 
to  be  made,  but  that  it  was  introduced  at  the  same  time  with, 
and  in  consequence  of,  the  feodal  tenures.  For  it  was  an 
express  rule  of  the  feodal  law  %  that  successionts  feudi  talis 
est  fiatwoj  quod  ascendentes  non  succedunt ;  and  [therefore  the 
same  maxim  obtains  also  in  the  French  law  to  this  day  ^,  (4) 
Our  Henry  the  first,  indeed,  among  other  restorations  of  the 
old  Saxon  laws,  restored  the  right  of  succession  in  the 
ascending  line  * :  but  this  soon  fell  again  into  disuse ;  for  so 
early  as  Glanvil's  time,  who  wrote  under  Henry  the  second, 
we  find  it  laid  down  as  established  law  «,  that  haereditas  nun' 
quam  ascendit ;  which  has  remained  an  invariable  maxim  ever 
since.  These  circumstances  evidently  shew  this  rule  to  be 
of  feodal  original ;  and  taken  in  that  light,  there  are  some 
arguments  in  its  &vour,  besides  those  which  are  drawn  merely  [  218  3 
from  the  reason  of  the  thing.  For  if  the  feud  of  which  the 
son  died  seised  was  vesXiyfeudum  antiquum,  or  one  descended 
to  him  from  his  ancestors,  the  father  could  not  possibly  suc- 
ceed to  it,  because  it  must  have  passed  him  in  the  course  of 
descent,  before  it  could  come  to  the  son;    unless  it  were 

«2JFVttd.50.  '  LL.  Hen.  Lc.  70. 

r  Dommt.  p.  2.  1,2.  t.S.     Montciq.       >  /.  7.  c.  1. 
Esp'  L.l.Sl.  C.34. 


(4)  This  is  now  altered^  aod  where  a  party  dies  leaving  no  lineal  desceocU 
ants,  nor  brothers,  or  sisters,  or  lineal  descendants  from  them,  the  inherit 
ance  is  equally  divided  between  the  two  ascending  lines  )^  the  nearest  ia 
degree  in  each  takes  one  half,  and  if  there  are  more  than  one  in  the 
same  degree,  the  moiety  of  that  line  is  divided  per  capita.  Code  Gvil, 
L.3.  Tit.  1.746. 
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Jhidum  nmtet'nunt,  or  one  descended  from  his  mother^  and 
then  for  other  reasons  (which  will  appear  hereafter)  the  father 
could  in  no  wise  inherit  it  And  if  it  were  fettdum  novum^  or, 
one  newly  acquired  by  the  son,  then  only  the  descendants 
from  the  body  of  the  feudatory  himself  codd  succeed,  by  the 
known  maxim  of  the  early  feodal  constitutions  b ;  which  was 
founded  as  well  upon  the  personal  merit  of  the  vasal,  which 
might  be  transmitted  to  his  children,  but  could  not  ascend  to 
his  progenitors,  as  also  upon  this  consideration  of  military 
poh'c)^  that  the  decrepit  grandsire  of  a  vigorous  vasal  would 
be  but  indifferently  qualified  to  succeed  him  in  his  feodal  ser- 
vices •  Nay,  even  if  this  Jhudum  novum  were  held  by  the  son 
fd Jhidum  antiquum,  or  with  all  the  qualities  annexed  to  a  feud 
descended  from  the  ancestors,  such  feud  must  in  all  respects 
have  descended  as  if  it  had  been  really  an  antient  feud ;  and 
therefore  could  not  go  to  the  father,  because,  if  it  hail  been 
an  antient  feud,  the  father  must  have  been  dead  l>efore  it 
could  have  come  to  the  son.  Thus,  whether  the  feud  was 
strictly  novum^  or  strictly  ajitiqmim^  or  whether  it  was  noimm 
held  fit  antlqtmm^  in  none  of  these  cases  the  father  could  pos- 
sibly succeed.  Tliese  reasons,  drawn  from  the  history  of  the 
rule  itself,  seem  to  be  more  satisfactory  than  that  quaint  one 
of  Bracton  %  adopted  by  sir  Edward  Coke  "*,  which  regulates 
the  descent  of  lands  according  to  the  laws  of  gravitation. 

IL  A  SECOND  general  rule  or  canon  is,  that  the  male  issue 
shall  be  admitted  before  the  female. 

^  J  Feud,  fiO.  mm  fmid  cadtmt  deomtm  rectn  Hnca^  W 

*  J}tKendit  ka^ejut,  quati yondft^-    nunfuamfmieendit,  i,2,  e.  29.  (5) 

•  I  Inil.  11. 


(5)  The  passage  in  Dracton,  i«  thus  contiaiicd  and  qualified,  "ra  via  qad 
detceftdU'*  And  this  U  a  Decessaiy  qualification,  because  the  uncle  roay 
inherit  to  the  son,  and  the  father  to  the  uncle,  m  that  indirrct/y  tlie  in- 
heritance does  ascend.  Though  thii,  and  other  except  ion  t,  cannot  be  ac- 
counted for  on  tlie  principles  laid  down  in  the  text,  yet  I  conceive  the 
author**  reiuoning  to  be  just,  and  tliat  it  will  often  bi>  found  in  the  old 
Knglish  law.  that  where  there  is  a  good  foundation  for  a  rule  io  general, 
the  rule  U  extended  to  case*  in  which  that  foundation  will  not  strictly  bear 
U  oui,  rather  than  intnuluce  a  multiplicity  of  conflicting  rules.  The 
total  excUuion  of  the  half-blood  from  inheriting,  even  where  there  must 
be,  in  fnct,  ngreiitcr  chance  of  descent  from  the  Brst  purchaser,  thao  in  the 
whole  blood,  i»  uu  instance  in  point.     Sec  post,  p.  231. 
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Thus  sons  shall  be  admitted  before  daughters ;  or,  as  our 
male  lawgivers  have  somewhat  uncomplaisantly  expressed.it, 
the  worthiest  of  blood  shall  be  preferr^  «.  As  if  John  Stiles 
hath  two  sons,  Matthew  and  Gilbert,  and  two  daughters, 
Margaret  and  Charlotte,  and  dies;  first  Matthew,  and  (in: 
case  of  his  death  without  issue)  then  Gilbert  shall  be  admitted 
to  the  succession  in  preference  to  both  the  daughters. 

This  preference  of  males  to  females  is  entirely  agreeable 
to  the  law  of  succession  among  the  Jews',  and  also  among, 
the  states  of  Greece,  or  at  least  among  the  Athenians  ^ :  but 
was  totally  unknown  to  the  laws  of  Rome  ^  (such  of  them 
I  mean  as  are  at  present  extant,)  wherein  brethren  and  sisters, 
were  allowed  to  succeed  to  equal  portions  of  the  inheritance. 
I  shall  not  here  enter  into  the  comparative  merit  of  the  Ro- 
man and  the  other  constitutiofis  in  this  particular,  nor  exa- 
mine into  the  greater  dignity  of  blood  in  the  male  or  female, 
sex :  but  shall  only  observe,  that  our  present  preference  of 
males  to  females  seems  to  have  arisen  entirely  from  the  feodal 
law.  For  though  our  British  ancestors,  the  Welsh,  appear 
to  have  given  a  preference  to  males  \  yet  our  Danish  prede- 
cessors (who  succeeded  them)  seem. to  have  made  no  distinc- 
tion of  sexes,  but  to  have  admitted  all  the  children  at  once 
to  the  inheritance  \  But  the  feodal  law  of  the  Saxons  on 
the  continent  (which  was  probably  brought  over  hither,  and 
first  altered  by  the  laws  of  king  Canute)  gives  an  evident 
preference  of  the  male  to  the  female  sex.  "  Pater  attt  mater 
"  defuncti,  filio  nonJUiae  haereditatem  relinquent,  ..... 
"  Qui  defundm  nonjttios  sedJUias  reliquerity  ad  eas  omnis 
"  haereditas  pertineat  ^"  It  is  possible,  therefore,  thnt  this 
preference  might  be  a  branch  of  that  imperfect  system  of 
feuds,  which  obtained  here  beforethe  conquest;  especially 
as  it  subsists  among  the  customs  of  gavelkind,  and  as,  in  the 
charter  or  laws  of  king  Henry  the  first,  it  is  not  (like  many  [  214  ] 
Norman  innovations)  given  up,  but  rather  enforced".  The 
true  reason  of  preferring  the  males  must  be  deduced  from 
feodal  principles :  for,  by  the  genuine  and  original  policy  of 

«  Hal.  H.C.  L.  235.   .  ^  Slat.  WaU.  12Edw.I. 

'  Numb.  c.  27.  ^  LL.  Canut,  c.  68. 
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thftt  constUotion,  no  female  could  ever  succeed  to  a  proper 
feud  ",  inasmuch  as  they  were  incapable  of  performing  those 
military  services,  for  the  salce  of  which  that  system  was  esta- 
blished. But  our  law  does  not  extend  to  a  total  exclusion  of 
females,  as  the  Salic  law,  and  others,  where  feuds  were  most 
strictly  retained;  it  only  postpones  them  to  males;  tor  though 
daughters  are  excluded  by  sons,  yet  they  succeed  before  any 
collateral  relations ;  our  law,  like  that  of  the  Saxon  feudists 
before  mentioned,  thus  steering  a  middle  course^  between  the 
absolute  rejection  of  females,  and  the  putting  them  on  a  foot- 
ing with  males. 

IIL  A  THIRO  rule  or  canon  of  descent  is  this  r  diat  where 
there  are  two  or  more  males,  in  equal  degreee,  the  eldest  only 
shall  inherit ;  but  the  females  all  together* 


As  if  a  man  hath  two  sons,  Matthew  and  Gill>ert,  and  two 
daughters,  Margaret  and  Charlotte,  and  dies ;  Matthew  his 

eldest  son  shall  alone  succeed  to  his  estate,  in  exclusion  of 
Gilbert  the  second  son  and  both  the  daughters;  but,  if  both  the 
sons  die  without  issue  before  the  father,  tlie  daughters  Margaret 
and  Charlotte  shall  both  inherit  the  estate  as  coparceners*^. 

This  right  of  primogeniture  in  males  seems  antiently  to 
have  only  obtained  among  the  Jews»  in  whose  constitutioa 
the  eldest  son  had  a  double  portion  of  the  inheritance  f';  inj 
the  same  manner  as  with  us,  by  the  laws  of  king  Heiny  the  I 
[  215  ]    first"*,  the  eldest  son  had  the  capital  fee  or  principul  feud  of 
bis  father's  possessions,  and  no  other  pre-eminence;  and  as 
the  eldest  daughter  had  afterwards  the  principal   mansion, 
wlien  the  estate  descendetl   in  coparcenary  ^     The  Greeks, 
the  Romans,  the  Britons,  the  Stixons,  and  even  originally  the 
feudists,  divided  the  lands  equally ;  some  among  all  the  chil- 
dren at  large,  some  among  the  males  only.     This  is  certainly 
the  most  obvious  and  natural  way ;  aiul  hiis  the  appearajice^ 
at  least  in  the  opinion  of  younger  brotliers,  of  the  greatest  j 
impartiality  and  justice.     But  when  the  emperors  began  to  | 
create  honorary  feuds,  or  titles  of  nobility,  it  was  found  neces*  j 

*   I  Feud,  8.  <   <,  70. 
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sary  (in  order  to  preserve  their  dignity)  to  make  them  im- 
partible •,  or  (as  they  styled  them)  feuda  individual  and  in 
consequence  descendible  to  the  eldest  son  alone.  This  ex- 
ample was  farther  enforced  by  the  inconveniences  that  attended 
the  splitting  of  estates ;  namely,  the  division  of  the  military 
services,  the  multitude  of  infant  tenants  incapable  of  perform- 
ing any  duty,  the  consequential  weakening  of  the  strength  of 
the  kingdom,  and  the  inducing  younger  sons  to  take  up  with 
the  business  and  idleness  of  a  country  life,  instead  of  being 
serviceable  to  themselves  and  the  public,  by  engaging  in 
mercantile,  in  military,  in  civil,  or  in  ecclesiastical  employ- 
ments ^  These  reasons  occasioned  an  almost  total  change 
in  the  method  of  feodal  inheritances  abroad ;  so  that  the 
eldest  male  began  universally  to  succeed  to  the  whole  of  the 
lands  in  all  military  tenures :  and  in  this  condition  the  feodal 
constitution  was  established  in  England  by  William  the 
conqueror. 

Yet  we  find  that  socage  estates  fVequently  descended  to  all 
the  sons  equally,  so  lately  as  when  Glanvill "  wrote,  in  the 
reign  of  Henry  the  second;  and  it  is  mentioned  in  the 
mirror  "^  as  a  part  of  our  antient  constitution,  that  knights' 
fees  should  descend  to  the  eldest  son,  and  socage  fees  should 
be  partible  among  the  male  children.  However,  in  Henry 
the  third's  time,  we  find  by  Bracton'  that  socage  lands,  in 
imitation  of  lands  in  chivalry,  had  almost  entirely  fallen  into 
the  right  of  succession  by  primogeniture,  as  the  law  now  [  216  ] 
stands :  except  in  Kent,  where  they  gloried  in  the  preservation 
of  their  antient  gavelkind  tenure,  of  which  a  principal  branch 
was  a  joint  inheritance  of  all  the  sons^;  and  except  in  some 
particular  manors  and  townships,  where  their  local  customs 
continued  the  descent,  sometimes  to  all,  sometimes  to  the 
youngest  son  only,  or  in  other  more  singular  methods  of 
succession. 

As  to  the  females,  they  are  still  left  as  they  were  by  the 
antient  law :  for  they  were  all  equally  incapable  of  performing 
any  personal  service;  and,  therefore,  one  main  reason  of  |ire- 

•  ^  Feud,  55,  '^  c.  1.   §S. 
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feniHg  tjhe  eldest  ceasiug,  such  pi-efereqce  would  have  been 

injurious  to  the  rest:  and  the  other  principal  purpose,  the 
prevention  of  the  too  minute  subdivision  of  estates,  was  left  to 
be  considered  and  provided  for  by  tlie  lords,  who  had  the 
disposal  of  these  female  heiresses  in  marriage.  However,  the 
succession  by  prinxogeniture,  even  among  females,  took  place 
as  to  the  inheritance  of  the  crown  * ;  wherein  the  necessity  of 
a  sole  and  determinate  succession  is  as  great  in  the  one  sex 
as  the  other.  And  the  right  of  succession,  though  not  of 
primogex}iture«  was  also  established  with  respect  to  female 
dignities  and  titles  of  honour.  For  if  a  man  holds  an  earklom 
to  him  and  the  heirs  of  his  body,  and  dies,  leaving  only 
{daughters ;  the  eldest  shall  not  of  course  be  countess,  but  the 
dignity  is  in  suspense  or  abeyance  till  the  king  shall  declare 
his  pleasure ;  for  he,  being  the  fountain  of  honour,  may  confer 
it  on  which  of  tliem  he  pleases*.  In  which  disposition  is 
preserved  a  strong  trace  of  the  antient  law  of  feuds,  beibi*e 
their  descent  by  primogenitui'e  even  among  the  males  was 
established;  namely,  that  the  lord  might  bestow  diem  on 
which  of  the  sons  he  thought  proper —  *^  pfogressum  est  ui  ad 
**Jfiios  deveniretf  in  qticni  scilicet  domimts  hoc  vellet  beneficium 


IV.  A  FOURTH  rule,  or  canon  of  descents,  is  this;    that 

the  lineal  descendants,  in  ittfinittm^  of  any  person  deceased, 

[  217  ]   shall  represent  their  ancestor;  that  is,  shall  stand  in  the  same 

place  as  the  person  himself  would  have  done,  had  he  been 

Uvbig, 

Thus  the  child,  grandchild*  or  great  grandchild  (either 
male  or  female)  of  tlie  eldest  son  succeeds  l>efore  the  younger 
son^  and  so  in  infinilim''.  And  these  representatives  shall 
take  neither  more  nor  less,  but  just  so  much  as  tlieir  principals 
would  have  done.  As  if  there  be  two  sisters,  Margaret  and 
Charlotte  ;  and  Margaret  dies,  leaving  six  daughters ;  and 
then  Jolin  Stiles,  the  father  of  the  two  sisters,  dies  without 
other  issue :  these  sis:  tlaughters  shall  take  among  ihera  ex- 
actly the  same  as  their  mother  Margaret  would  have  douc^ 
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had  she  been  liTing;  that  is,  a  moiety  of  the  lands  of  John 
Stiles  in  coparcenary:  so  tliat,  upon  partition  made,  if  the 
land  be  divided  into  twelve  parts,  thereof  Charlottej  the  sur- 
viving sister,  shall  have  six,  and  her  six  nieces,  the  daughters 
of  Margaret,  one  apiece. 

This  taking  by  representation  is  called  succession  in  stirpes^ 
according  to  the  roots ;  since  all  the  branches  inherit  the  sam# 
share  diat  their  root,  wliom  they  represent,  would  have  done. 
And  m  this  manner  also  was  the  Jewish  succession  directed**; 
but  the  Roman  somewhat  differed  from  it.     In  the  descending 
line  the  riglit  of  representation  continued  in  infinitum^  and  the 
inheritance    still    descended    in    stirpes :    as   if  one  of  three 
daughters  died,   leaving  ten   children^   and   then  the  father 
died;  the  two  snr^uving  daughters  had  each  one  third  of  his 
effects,  and  the  ten  grandchildren  had  the  remaining  lliird 
divided    between  them*     And  so  among  collaterals,  if  any 
person  of  equal  degree  with   the  persons  represented  were 
still  subsisting,  (as  if  the  deceased  left  one  brother,  and  two 
nephews  the  sons  of  another  brother,)  the  succession  was  still 
guided  by  the  roots  ^  but,  if  both  of  the  brethren  were  dead 
leaving  issue,  then  (I  apprehend,)  their  representatives  in  equal 
degree  became  themselves  principals,  and  shared  tlie  inherit- r  gjo  -m 
ance  per  capita^  that  is,  share  and  share  alike ;   they  being 
themselves  now  the  next  in  degree  to  the  ancestor,  in  their  own 
right,  and  not  by  right  of  representation*.     So,  if  the  next  heirs 
of  Titius  he  six  nieces,  three  by  one  sister,  two  by  another,  and 
one  by  a  third;  his  inheritance  by  the  Roman  law  was  divided 
into  six  parts,  and  one  given  to  each  of  the  nieces  :  whereas 
the  law  of  England  in  tliis  case  would  still  divide  it  only  into 
three  parts,  and  distribute  it  per  si irpesy  thus;  one  third  to  the 
three  children  who  represent  one  sister,  another  third  to  the 
two  who  represent  die  second,  and  the  remaining  third  to  the 
one  child  who  is  the  sole  representative  of  her  mother. 

This  mode  of  representation  is  a  necessary  consequence  of 
the  double  preference  given  by  our  law,  first  to  the  male  issue, 
and  next  lo  the  first-born  among  the  males,  to  both  which 
the  Roman  law  is  a  stranger.     For  if  all  the  children  of  three 
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sisters  were  in  England  to  claim  pet-  capita^  in  their  own  right 
as  next  of  kin  to  the  ancestor,  without  any  respect  to  the 
stocks  from  whence  they  sprung,   and   those  children  were 
partly  male  and  partly  temale;  then  tlie  eldest  male  among 
them  would  exiclude  not  only  his  own  brethren  and  sisters, 
but  all  the  issue  of  the  other  two  daughters ;  or  else  tlie  law 
in  this  instance  must  be  inconsistent  with  itself,  and  depart 
from  the  preference  which  it  constantly  gives  to  the  males 
and  the  first-born,  among  persons  in  equal  degree.     Whereas, 
by  dividing  the  inheritance  according  to  the  roots,  or  sihyes 
the  ryle  of  descent  is  kept  uniform  and  steady :   the  issue  of 
the  eldest  son  excludes  all  other  pretenders,  as  the  son  him- 
self (if  living)  would  have  donej   but  tlie  issue  of  two  daugh- 
ters divide   tlie    inheritance    between   them,   provided    their 
mothers  (if  living)  would  have  done  the  same  :   and  among 
these  several  issues,  or  representalives  of  the  respective  roots, 
the  same  preference  to  males  and  tlie  same  right   of  primo- 
geniture obtain  as  would  have  obtained  at  the  first  among  the 
roots  themselves,  the  sons  or  daughters  of  the  deceased.     As 
if  a  man  hath  two  sons,  A  and  B,  and  A  dies  leaving  two 
[  219  ]    sons,  and  then  the  grandfather  dies;   now  the  eldest  son  of  A 
sihall  succeed  to  the  whole  of  his  grandfathers  estates:   and  if 
A  had  left  only  two  daughters,  they  should  have  succeeded 
also  to  equal  moieties  of  the  whole,  in  exclusion  of  B  and  his 
issue.    But  if  a  man  hath  only  three  daughters,  C,  D,  atwl  E; 
and  C  dies  leaving  two  sons,  D  leaving  two  daughters,  and 
E  leaving  a  daughter  and  a  son  who  is  younger  than  his 
sister :    here,  when  the  grandfather  dies,  the  eldest  son  of  C 
shall  succeed  to  one  third,  in  exclusion  of  the  younger ;   the 
two  daughters  of  D  to  another  third  in   partnersliip  ;    and 
tJne  son  of  E  to  the  remaining  third,  in  exclusion  of  his  elder 
sister.     And  the  same  right  of  representation,  guided  and 
restrained  by  the  same  rules  of  descent,  prevails  downwards 
in  ittfinitunu 


'  Yet  this  right  does  not  appear  to  have  been  thoroughly 
catabUshed  in  the  time  of  Henrj^  the  second^  when  Gianvill 
wrote :  and  therefore^  in  the  title  to  the  crown  especially,  I 
we  find  frequent  contests  between  the  younger  (but  surviv- 
ing) brother  and  his  nepliew  (being  the  son  and  represent- 
ative of  the  elder  deceased)  in  regard   to  the  inheritance  of 
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their  common  ancestor :  for  the  uncle  is  certainly  nearer  of 
kin  to  the  common  stock,  by  one  degree,  than  the  nephew  ; 
though  the  nephew,  by  representing  his  father,  has  in  him 
the  right  of  primogeniture.  The  imcle  also  was  usually 
better  able  to  perform  the  services  of  the  fief;  and  besides 
had  frequently  superior  interest  and  strength  to  back  his 
pretensions,  and  crush  the  right  of  his  nephew.  And  even 
to  this  day,  in  the  lower  Saxony,  proximity  of  blood  takes 
place  of  representative  primogeniture ;  that  is,  the  younger 
surviving  brother  is  admitted  to  the  inheritance  before  the 
son  of  an  elder  deceased:  which  occasioned  the  disputes 
between  the  two  houses  of  Mecklenburg  Schwerin  and 
Strelitz,  in  1692'.  Yet  Glanvil,  with  us,  even  in  the 
twelfth  centurj',  seems  *  to  declare  for  the  right  of  the  ne- 
phew by  representation;  provided  the  eldest  son  had  not 
received  a  provision  in  lands  from  his  father,  or'  (as  the  civil 
law  would  call  it)  had  not  been  foris-familiated,  in  his  life-  [  ^^^  ] 
time.  King  John,  however,  who  kept  his  nephew  Arthur 
from  the  throne,  by  disputing  this  right  of  representation, 
did  all  in  his  power  to  abolish  it  throughout  the  realm  ^: 
but  in  the  time  of  his  son,  king  Henry  the  third,  we  find 
the  rule  indisputably  settled  in  the  manner  we  have  here 
laid  it  down*,  and  so  it  has  continued  ever  since.  And  thus 
much  for  lineal  descents. 

V.  A  FIFTH  rule  is,  that  on  failure  of  lineal  descendants, 
or  issue,  of  the  person  last  seised,  the  inheritance  shall  descend 
to  his  collateral  relations,  being  of  the  blood  of  the  first  pur- 
chaser; subject  to  the  three  preceding  rules. 

Thus  if  Geofirey  Stiles  purchases  land,  and  it  descends  to 
John  Stiles  his  son,  and  John  dies  seised  thereof  without 
issue;  whoever  succeeds  to  this  inheritance  must  be  of  the 
blood  of  Geoflfrey,  the  first  purchaser  of  this  family**.  The 
first  purchaser,  perquisitOTj  is  he  who  first  acquired  the  estate 
to  his. family,  whether  the  same  was  transferred  to  him  by 
sal6  or  by  gift,  or  by  any  other  method,  except  only  that  of 
descent 
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This  k  a  rule  almost  peculiar  to  our  own  laws,  and  those 
of  a  similar  origiuaL  For  it  was  entirely  unknown  among 
the  Jews,  Greeks,  anti  Romans;  none  of  whose  laws  looked 
any  farther  than  the  person  himself  who  died  seised  of  the 
estate;  but  assigned  him  an  heir,  without  considering  by 
what  title  he  gained  il,  qj*  from  what  ancestor  he  derived  it. 
But  the  law  oi'  Nonnandy  *  agrees  witli  our  law  in  this 
respect ;  nor  indeed  is  that  agreement  to  be  wondered  at, 
since  the  law  of  descents  in  both  is  of  feodal  original ;  and 
this  rule  or  canon  cannot  otherwise  be  accounted  for  Uian  by 
recurring  to  feodal  prinoiples. 


When  feuds  first  began  to  be  hereditary,  it  was  made  a 
necessary  qualification  of  the  heir,  who  would  succeed  to  a 
feud,  tliat  he  should  be  of  the  blood  ol]  that  is,  lineally  de- 
[  221  ]  sceJKled  from,  the  first  feudatory  or  purchasor*  In  consc- 
quence  whereof,  if  a  vasal  died  seised  of  a  feud  of  his  own 
acquiring,  or  J'eudum  fioimm^  it  could  not  descend  to  any  but 
his  own  offspring ;  no,  not  even  to  his  brother;  because  he 
was  not  descended,  nor  derived  his  blood,  from  the  first  ac- 
quirer. But  if  it  vfeLs^feudum  antiquum^  thai  is,  one  descended 
to  the  vasal  from  his  ancestors,  then  his  brother,  or  such 
other  collateral  relation  as  was  descended  and  derived  his 
blood  from  i\m  first  feudatory,  might  succeed  to  such  inhe- 
ritance. To  this  purpose  speaks  the  following  rule;  ^^J'rata* 
**Jrairi\  sifie  Ugitimo  haeredc  defuncto^  in  beneficio^  quodeorum 
"  patrhJiiiU  succcdat :  sin  auiem  unm  efratribus  a  doniino^frt^ 
**  diwi  aocepcfiti  to  de/hnclo  sine  legitime  haeredc^  /rater  ejus  in 
"  faidum  non  suecedii  *".'*  The  true  feodal  reason  for  which 
rulti  was  this;  that  what  was  given  to  a  man,  for  his  personal 
service  and  personal  merit,  ought  not  to  descend  to  any  but 
the  heirs  of  his  person*  And  therefore,  as  in  estates-tail, 
(which  a  proper  feud  very  much  resembled,)  so  in  the  feodal 
donation,  "  nomcn  haercdis^  in  prima  invcstttura  cjjnrsswtiy 
**  tanimk  ad  descettdentes  «r  cotpme  primi  vasalli  ejrtmditur  / 
'*  et  non  ad  collaterales^  nisi  excorpore  primi  vasalli  sive  stipitis 
^^  descendant'' f  the  will  of  the  donor,  or  original  lord, 
(when  feuds  were    turned  fi^om  life- estates   into  inheritances  J 
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not  being  to  make  them  absolutely  hereditary,  like  the  Ro- 
man aUotlium^  but  hereditary  only  mibmodo:  not  hereditary  to 
the  collateral  relations,  or  lineal  ancestors,  or  husband,  or 
wife  of  the  feudatory,  but  to  the  issue  descended  from  his 
body  only. 

HoWEvin,  in  process  of  time,  when  the  feodal  rigour 
was  in  part  abated,  a  method  was  invented  to  let  in  the 
collateral  relations  of  the  grantee  to  the  inheritance,  by 
by  granting  him  ajetidum  nm^im  to  hold  tii  Jhidum  aniiqmim: 
that  is,  with  all  the  qualities  annexed  of  a  feud  derived  from 
his  ancestors,  and  then  the  collateral  relations  were  ad- 
mitted to  succeed  even  in  infinitum^  because  they  might 
have  been  of  the  blood  of^  that  is,  descended  from,  the  first 
imaginary  purchasor.  For  since  it  is  not  ascertained  in  such  £  222  ] 
general  grants,  whether  this  feud  shall  be  held  nt  Jhidum 
pafenium  or  J'eudum  avittmi^  but  td  Jcudttm  antiquum  merely ; 
as  a  feud  of  indefinite  antiquity  i  that  is,  since  it  is  not  ascer- 
tained from  which  of  the  ancestors  of  the  grantee  this  feud 
shall  be  supposed  to  have  descended ;  the  law  will  not  ascer- 
tain it,  but  will  suppose  ani^  of  his  ancestors,  pro  re  nata^  to 
have  been  the  first  purchaser ;  and  tlierefore  it  admits  an^  of 
his  coUatei-al  kindred  (who  have  the  other  necessary  requi- 
sites) to  the  inheritance,  because  every  collateral  kinsman 
ihtist  be  descended  from  some  one  of  his  lineal  ancestors. 

Of  this  nature  are  all  the  grants  of  fee-simple  estates  oF 
this  kingdom ;  for  there  is  now  in  the  law  of  England  no 
such  thing  as  a  grant  of  a  Jhidum  novum^  to  be  held  td  no- 
tntm :  unless  in  a  case  of  a  fee-tail,  and  there  we  see  that 
this  rule  is  strictly  observed,  and  none  but  the  lineal  de- 
scendants of  the  first  donee  (or  purchaser)  are  admitted;  but 
every  grant  of  lands  in  fee-simple  is  witli  us  a  Jhidum  namim 
to  be  held  ut  antiquum^  as  a  feud  whose  antiquity  is  indefi- 
nite J  and  therefore  tlie  collateral  kindred  of  the  grantee,  or 
descendants  from  any  of  his  lineal  ancestor^,  by  whom  the 
lands  might  have  possibly  been  purchased,  are  capable  of 
being  called  Id  the  inheritance. 

Yet  when  an  estate  hath  really  descended  in  a  course  of 
inheritance  to  the  person  last  seised,  the   strict  rule  of  the 
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feodal  law  is  still  observed ;  and  none  are  admitted  but  the 
heirs  of  those  through  whom  the  inheritance  hath  passed: 
for  all  others  iTave  demonstrably  none  of  the  blood  of  the 
first  purchasor  in  them,  and  therefore  shall  never  succeed. 
As,  if  lands  come  to  John  Stiles  by  descent  from  his  mo- 
ther Lucy  Baker,  no  relatioji  of  his  father  (as  such)  shall 
ever  be  his  heir  of  these  lands ;  and  vice  versa^  if  they  de- 
scended from  his  father  Geoffrey  Stiles,  no  relation  of  his 
mother  (as  such)  shall  ever  be  admitted  thereto,  for  his 
father's  kindred  have  none  of  his  mother's  bloodj  nor  have 
his  mothei^s  relations  any  share  of  his  father's  blood.  And 
so  if  the  estate  descended  from  his  lather*s  father,  George 
Stiles  J  the  relations  of  his  father's  mother,  Cecilia  Kempe, 
shall  for  the  same  reason  never  be  admitted,  but  only  those  of 
[  225  ]  his  father's  father.  Tlus  is  also  the  rule  of  the  French  law^, 
which  is  derived  from  the  same  feodal  fountain  (6). 


Here  we  may  observe,  that  so  far  as  the  feud  is  really 
afitHjuum,  the  law  traces  it  back,  and  will  not  suffer  any  to 
inherit  but  the  blood  of  those  ancestors,  from  whom  the  feud 
was  conveyed  to  the  late  proprietor.  But  when,  tlirough 
length  of  time,  it  can  trace  it  no  farther;  as  if  it  be  not 
known  whether  his  grandfather,  George  Stiles,  inherited  it 
fi-om  his  father  Walter  Sules,  or  his  mother  Christian  Smith, 
or  if  it  appear  that  his  grandfadier  was  the  first  grantee,  and 
so  took  it  (by  the  general  law)  as  a  feud  of  indefinite  anti- 
quity ;  in  either  of  these  cases  the  law  admits  the  descend- 
ants of  any  ancestor  of  George  Stiles,  eitlier  paternal  or  ma- 
ternal, to  be  in  their  due  order  tlie  heirs  to  Jolm  Stiles  of 
this  estate;  because  in  the  first  case  it  is  really  uncertain,  and 
in  the  second  case  it  is  supposed  to  be  uncertain,  whether  the 
grandfather  derived  his  title  from  the  part  oi'  his  father  or  his 
mother. 


I 


This  tlien  is  the  great  and  general  principle,  upon  which 
the  law  of  collateral  inheritances  depends ;  that  upon  failure 

•  **  Bomat.  part  S.  pr* 
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of  issue  in  the  last  proprietor,  the  estate  shall  descend  to  the 
blood  of  the  first  purchasor;  or  that  it  shall  result  back  to 
the  heirs  of  the  body  of  that  ancestor,  from  whom  it  either 
really  has,  or  is  supposed  by  fiction  of  law  to  have  originally 
descended;  according  to  the  rule  laid  down  in  the  year 
books  P,  Fitzherbert  %  Brook  ^  and  Hale  *,  "  that  he  who 
"  would  have  been  heir  to  the  father  of  the  deceased  "  (and, 
of  course,  to  the  mother,  or  any  other  real  or  supposed  pur- 
chasing ancestor)  "  shall  also  be  heir  to  the  son ;"  a  maxim^ 
that  will  hold  universally,  except  in  the  case  of  a  brother  or 
sister  of  the  half-blood,  which  exception  (as  we  shall  see 
hereafter)  depends  upon  very  special  grounds. 

The  rules  of   inheritance  that   remain  are  only  rules  of 
evidence,  calculated  to  investigate  who  the  purchasing  ances- 
tor was ;  which  in  Jeudis  vere  antiquis  has  in  process  of  time 
been  forgotten,  and  is  supposed  so  to  be  in  feuds  that  are  held    r  224  3 
id  antiquis. 

VI.  A  SIXTH  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  person  last  seised  must  be  his  next  collateral  kins- 
man, pf  the  whole  blood. 

First,  he  must  be  his  next  collateral  kinsman,  either 
personally  or  jure  representationis ;  which  proximity  is 
reckoned  according  to  the  canonical  degrees  of  consan- 
guinity before  mentioned.  Therefore,  the  brother  being  in 
the  first  degree,  he  and  his  descendants  shall  exclude  the 
uncle  and  his  issue,  who  is  only  in  the  second.  And  herein 
consists  the  true  reason  of  the  difierent  methods  of  comput- 
ing the  degrees  of  consanguinity,  in  the  civil  law  on  the 
one  hand,  and  in  the  canon  and  common  laws  on  the  other. 
The  civil  law  regards  consanguinity,  principally  with  respect 
to  successions,  and  therein  very  naturally  considers  only  the 
person  deceased,  to  whom  the  relation  is  claimed :  it  there- 
fore counts  the  diegrees  of  kindred  according  to  the  number 
of  persons  through  whom  the  claim  must  be  derived  firom 
him ;    and  makes   not  only  his   great-nephew  but  also  his 

P  M.  l2Sdw.  IF.  14.  '  utbr.t.  ditceni.  38. 
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first-cousin  to  be  both  related  to  him  in  the  fourth  degree; 
because  there  are  three  persons  between  liim  and  each  of  them. 
The  canon  law  regards  consanguinity  principally  with  a 
view  to  prevent  incestuous  marriages,  between  those  who 
have  a  large  portion  of  the  same  blood  running  in  their 
respective  veins ;  and  therefore  looks  up  to  the  author  of  that 
blood,  or  the  common  ancestor,  reckoning  the  degrees  from 
him;  so  that  the  great-nephew  is  related  in  the  third  ca- 
nonical degree  to  the  person  proposed,  and  the  lirst-cousin  in 
the  second  :  the  former  being  distant  three  degrees  from  the 
common  ancestor  (the  father  of  the  propositm\  and  therefore 
deriving  only  one-fourth  of  his  blood  from  the  same  fountain ; 
the  latter,  and  also  tlie  propositus  himself,  being  each  of  them 
distant  only  two  degrees  from  the  common  ancestor  (the 
grandfather  of  each),  and  therefore  having  one  half  of  each 
of  their  bloods  the  same.  The  common  law  regards  con* 
sangninity  principally  with  respect  to  descents ;  and  having 
therein  the  same  object  in  view  as  the  civil,  it  may  seem  as 
if  it  ought  to  proceed  according  to  the  civil  computation, 
[  225  ]  But  as  it  also  respects  the  purchasing  ancestor,  fn>m  whom 
tlie  estate  was  derived,  it  therein  resembles  the  canon  law,  and 
therefore  counts  it's  degrees  in  the  same  manner.  Indeed  the 
designation  of  person,  in  seeking  for  the  next  of  kin,  will 
come  to  exactly  the  same  end  (though  the  degrees  will  be 
differently  numbered),  whichever  method  of  computation  we 
suppose  the  law  of  England  to  use ;  since  the  right  of  re- 
presentation, of  the  parent  by  the  issue,  is  allowed  to  prevail 
in  tnfinitumu  This  allowance  was  absolutely  necessary-,  else 
there  would  have  fretjuently  been  many  claimants  in  exactly 
the  same  degree  of  kindred,  as  (for  instance)  uncles  and 
nephews  of  the  deceased ;  which  multiplicity,  though  no 
material  inconvenience  in  the  Roman  law  of  partible  in- 
heritances, yet  would  have  been  productive  of  endless  con* 
fusion  where  the  right  of  sole  succession,  as  with  us,  is 
established.  The  issue  or  descendants  therefore  of  John 
Stiles's  brother  are  all  of  them  in  the  first  degree  of  kindredi 
with  respect  to  inheritances,  those  of  his  uncle  m  Uie  second 
and  those  of  his  great-uncle  in  the  tfiird ;  as  their  respectivi 
ancestors,  if  living,  would  have  been;  and^are  severally  called 
to  the  succession  in  right  of  such  their  reprederttntiv^  prox* 
imity. 
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The  right  of  representation  being  thus  established,  the 
former  part  of  the  present  rule  amounts  to  this;  that^  on 
Ikilure  of  issue  of  the  person  last  seised,  the  inheritance  shall 
descend  to  the  otlier  subsisting  issue  of  his  next  immediate 
ancestor.  Thus,  if  John  Stiles  dies  without  issue,  hts  estate 
shall  descend  to  Francis  his  brother,  or  his  representatives; 
he  being  lineally  descended  from  Geoffrey  Stiles,  John's  next 
immediate  ancestor,  or  father.  On  failure  of  brethren,  or 
sisters,  and  their  issue,  it  shall  descend  to  the  uncle  of  John 
Stiles,  the  lineal  descendant  of  iiis  grandfather  George,  and 
so  on  in  infinitum.  Very  similar  to  which  was  the  law  of 
inheritance  among  the  antient  Germans,  our  progenitors : 
"  haeredes  sticcexsofesguey  sui  cuique  liberie  et  nidhim  testa*- 
"  mcTitum  :  si  liberi  non  smiij  projtimus  gradus  in  possessionem 
**  JratreS)  patmif  avunculi  */* 

Now  here  it  must  be  observed,  that  the  lineal  ancestors,  ,[  22B  ] 
though  (according  to  the  first  rule)  incapable  themselves  of 
succeeding  to  the  estate,  because  it  is  supposed  to  have  al- 
already  passed  them,  are  yet  the  common  stacks  from  which 
the  next  successor  must  spring.  And  therefore  in  the  Jewish 
law,  which  in  this  respect  entirely  corresponds  with  ours  ", 
the  father  or  other  lineal  ancestor  is  himself  said  to  be  the 
heir,  though  long  since  dead^  as  being  represented  by  the 
persons  of  his  issue ;  who  are  held  to  sncccec»d,  not  in  their 
own  rights,  as  brethren,  uncles,  Sfc,^  but  In  right  of  represent- 
ation, as  the  offspring  of  the  father,  grandfather,  Src,  oi  the 
deceased  *'.  But,  though  the  common  ancestor  be  thus  the 
root  of  the  inheritance,  yet  with  us  it  is  not  necessary  to  name 
bioi  in  making  out  the  pedigree  or  descent.  For  the  descent 
between  two  brothers  is  held  to  be  an  immediate  descent; 
and  therefore  title  may  be  made  by  one  brother  or  his  repre- 
sentatives to  or  through  another,  without  mentioning  their 
common  father  \  If  Geoffrey  Stiles  hath  two  sons,  John 
and  Francis,  Francis  may  claim  as  heir  to  John,  without 
naming  their  fiither  Geoffrey;  and  so  the  son  of  Francis 
may  claim  as  cousin  and  heir  to  Matthew  the  son  of  John^ 
without  naming  tlie  grandfather ;  viz*  as  son  o^  Francis,  who 

*  Tadluftd^mor.  Germ*2Q.  *  T  Sid.  196.     1  Vent.  423.     1  ler,  60. 
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was  the  brother  of  John,  who  was  the  father  of  Matthew, 
But  though  the  common  ancestors  are  not  named  in  deducing 
the  pedigree,  yet  the  law  still  respects  I  hem  as  the  fountains 
of  inheritable  blood;  and  therefore,  in  order  to  ascertain 
ihe  collateral  heir  of  John  Stiles,  it  is  first  necessary  to  recur 
to  his  ancestors  in  the  first  degree ;  and  if  they  have  left  any 
other  issue  besides  John,  that  issue  will  be  his  heir.  On  de- 
fault of  such,  we  must  ascend  one  step  higher,  to  the  ances- 
tors in  the  second  degree,  and  then  to  those  in  tlie  third  and 
fourth,  and  so  upwards  in  ififinidtmy  tdl  some  couple  of  an- 
cestors be  found,  who  have  other  issue  descending  from  them 
beside  the  deceased,  in  a  parallel  or  collateral  line.  From 
Uiese  ancestors  the  heir  of  John  Stiles  must  derive  his  de- 
scent ;  and  in  such  derivation  the  same  rules  must  be  ob- 
[  227  ]  served,  widx  regard  to  sexj  primogeniture,  and  represent- 
ation, that  have  before  been  laid  down  with  regard  to  lineal 
descents  from  the  person  of  the  last  proprietor. 

But,  secondly,  the  heir  need  not  be  the  nearest  kinsman 
absolutely,  but  only  sub  modo;  that  is,  he  must  be  the  nearest 
kinsman  ot  the  whole  blootl ;  for  if  there  be  a  much  nearer 
kinsman  of  the  half  blood,  a  distant  ktn.sman  of  the  whole 
blood  shall  be  admitted,  and  the  otlier  entirely  excluded  ; 
nay,  the  estate  shall  escheat  to  the  lord,  sooner  than  tlie  half 
blood  shall  inherit. 


A  KINSMAN  of  the  whole  blood  Is  he  that  is  derived,  not 
only  from  the  same  ancestor,  but  from  the  same  couple  of 
ancestors.  For,  as  every  man's  own  blood  is  compounded 
of  the  bloods  of  his  respective  ancestors,  he  only  is  properly 
ofthe  whole  or  entire  blood  with  another,  who  hath  (so  far 
as  the  distance  of  degrees  will  permit)  all  the  same  ingre- 
dients in  the  composition  of  his  blood  that  the  other  had. 
Thus  the  blood  uf  John  Stiles  being  composed  of  those  of 
Geoffrey  Stiles  his  father,  and  Lucy  Baker  his  mother,  there- 
fore his  brother  Francis,  being  descended  from  both  the 
same  parents,  hath  entirely  the  same  blood  with  John  Stiles ; 
or  he  is  his  brother  of  the  whole  blood.  But  if,  after  the 
death  of  Geoffrey,  Lucy  Baker  the  mother  marries  a  second 
hu&band,  Lewis  Gay,  and  hath  issue  by  him;  the  blood  of 
this  issue,  being  compounded  o{  the  blood  of  Lucy  Baker 
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(it  is  true)  on  the  one  part,  but  that  of  Lewis  Gay  (instead 

of  Geoffrey  Stiles),  on  the  other  part,   it  hath  therefore  only 

half  the  same  ingredients  with  that  of  John  Stiles ;  so  that 

he  is  only  his  brother  of  the  half  blood,  and  for  that  reason 

they  shall  never  inherit  to  each  other.     So  also,  if  the  father 

has  two  sons,  A  and  B,  by  different  venters  or  wives ;  now 

these  two  brethren  are  not  brethren  of  the  whole  blood,  and 

therefore  shall  never  inherit  to  each  other,  but  the  estate 

shall  rather  escheat  to  the  lord.     Nay,  even  if  the  father  dies, 

and  his  lands  descend  to  his  eldest  son  A,  who  enters  thereon, 

and  dies  seised  without  issue ;  still  B  shall  not  be  heir  to  this 

estate,  because  he  is  only  of  the  half  blood  to  A,  the  person 

last  seised :  but  it  shall  descend  to  a  sister  (if  any)  of  the 

whole  blood  to  A :  for  in  such  cases  the  maxim  is,  that  the 

seisin  or  possessio  Ji'atris  facit  sororem  esse  haeredem.     Yet,  [  228  ] 

had  A  died  without  entry,  then  B  might  have  inherited :  not 

as  heir  to  A  his  half-brother,  but  as  heir  to  their  common 

father,  who  was  the  person  last  actually  seised  ^, 

This  total  exclusion  of  the  half  blood  from  the  inherit* 
ance,  being  almost  peculiar  to  our  own  law  is  looked  upon 
as  a  strange  hardship  by  such  as  are  unacquainted  with  the 
reasons  on  which  it  is  grounded.  But  these  censures  arise 
from  a  misapprehension  of  the  rule,  which  is  not  so  much  to 
be  considered  in  the  light  of  a  rule  of  descent,  as  of  a  rule  of 
evidence :  an  auxiliary  rule,  to  carry  a  former  into  execution* 
And  here  we  must  again  remember,  that  the  great  and  most 
universal  principle  of  collateral  inheritances  being  this,  that 
the  heir  to  Sifeudtim  antiquum  must  be  of  the  blood  of  the  first 
feudatory  or  purchasor,  that  is,  derived  in  a  lineal  descent 
from  him ;  it  was  originally  requisite,  as  upon  gifls  in  tail  it 
still  is,  to  make  out  the  pedigree  of  the  heir  from  the  first 
donee  or  purchasor,  and  to  shew  that  such  heir  was  his  lineal 
representative.  But  when,  by  length  of  time  and  a  long 
course  of  descents,  it  came  (in  those  rude  and  unlettered 
ages)  to  be  forgotten  who  was  really  the  first  feudatory  or 
purchasor,  and  thereby  the  proof  of  an  actual  descent  from  ' 
him  became  impossible;  then  the  law  substituted  what  sir 
Martin  Wright  *  calls  a  reasonable,  in  the  stead  of  an  impoi^ 

y  Hdfl^  H.  C.  L.  9SS.  •  Tenurei^  185. 
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sibley  proof;  for  it  remits  the  proof  of  an  actual  descent  from 
the  first  purchasor ;  and  only  requires  in  lieu  of  it,  that  the 
claimant  be  next  of  the  whole  blood  to  the  person  last  in 
possession,  (or  derived  from  the  same  couple  of  ancestors) ; 
which  will  probably  answer  the  same  end  as  if  he  could  trace 
his  pedigree  in  a  direct  line  from  the  first  purchasor.  For 
he  who  is  my  kinsman  of  the  who!e  blood,  can  have  no  an- 
cestors beyond  or  higher  than  the  common  stock,  but  what 
are  equally  my  ancestors  also ;  and  mine  are  vice  vasa  his  : 
he  therefore  is  very  likely  to  be  derived  from  that  unknown 
ancestor  of  mine,  from  whom  the  inheritance  descended.  But 
a  kinsman  of  the  lialf  blood  has  but  one  half  of  his  ancestors 
above  the  common  stock  the  same  as  mine;  and  therefore 
there  is  not  the  same  probability  of  that  standing  requisite  in 
the  law,  that  he  be  derived  from  the  blood  of  the  first  pur- 
chasor. 


[  229  ]  To  illustrate  tliis  by  example.  Let  there  be  John  Stiles^ 
and  Francis,  brothers,  by  the  same  father  and  mother,  and 
another  son  of  the  same  mother  by  Lewis  Gay,  a  second  hus- 
band* Now,  if  John  dies  seised  of  lands,  but  it  is  uncertain 
w  hcther  they  descended  to  him  from  his  fatlier  or  mother ; 
in  thin  case  his  brother  Francis,  of  the  whole  blood,  is 
qualified  to  be  his  heir :  for  he  is  sure  to  be  in  the  line  of 
descent  from  the  first  purchasor,  whether  it  were  tlie  line  of 
the  father  or  the  motlier.  But  if  Francis  should  die  before 
John,  without  issue,  the  motiier's  son  by  Lewis  Gay  (or 
brother  of  the  half  blood)  is  utterly  incapable  of  being  heir; 
for  he  cannot  prove  his  descent  from  the  first  purchasor,  who 
is  unknown,  nor  has  he  that  lair  probabdit)^  which  llie  law' 
admits  as  presumptive  evidence,  since  he  is  to  the  fiill  as 
likely  not  to  be  descended  from  the  line  of  the  first  pur- 
chasor, t^  to  be  descended ;  and  therefore  the  inheritance  \ 
sliall  go  to  the  nearest  relation  possessed  of  this  presumptiv< 
proofi  the  whole  blood. 

And,  as  thiij  is  the  case  in  Jeudis  antiquisj  where  the 
really  did  once  exist  a  purchasing  ancestor,  who  is  forgotten  ; 
it  is  also  the  case  in  Jeudis  novis  held  td  antiquis^  whei'e  thd 
purchasing  ancestor  is  merely  ideal,  and  never  existed  but 
only  in  fiction  oC  law«     Of  this  nature  are  all  grants  of  landi 
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fe&-simple  fit  this  day,  which  are  inheritable  as  if  tboy 
Iflescencled  from  some  uncertain  indefinite  ancestor,  and  there- 
fore any  of  the  collateral  kintbred  of  the  real  modern  purchasor 
'{and  not  his  own  offspring  only)  may  inherit  them,  pro- 
;  vided  they  be  of  the  whole  blood ;  for  all  soch  are,  in  judg- 
ment of  law,  likely  enough  to  be  derived  from  this  indefinite 
ancestor;  but  those  of  the  half  blood  are  excluded,  for  want 
of  the  same  probability.  Nor  should  this  be  thought  hard, 
that  a  brother  of  the  purcliasor,  though  only  of  the  half  blood, 
must  thus  be  disinherited,  ond  a  more  remote  relation  of  the 
whole  blood  admitted,  merely  upon  a  supposition  and  fiction 
of  law:  since  it  is  only  upon  a  like  supposition  and  fiction, 
that  brethren  of  purchasors  (whether  of  tlie  whole  or  half 
blood)  are  entitled  to  inherit  at  all ;  for  we  have  seen  that  in 
JauUs  stride  uovis  neither  brethren  nor  ajiy  other  collaterals  [  230  ] 
were  admitted.  As  therefore  in  Jktdis  antiquis  we  have  seen 
tJje  reasonableness  of  excinding  the  half  blood,  if  by  a  fiction 
of  law  a  Jeudum  novum  be  made  descendible  to  collaterals  as 
if  it  vfQ&  Jeudum  antiquum^  it  is  just  and  equitable  tliat  it 
should  be  subject  to  the  same  restrictions  as  well  as  the  same 
latitude  of  descent 


Perhaps  by  this  time  tlie  exclusion  of  the  half  blood  does 
not  appear  altogether  so  unreasonable  as  at  first  sight  it  is 
apt  to  do.  It  is  certainly  a  very  fine-spun  and  subtle  nicety; 
but  considering  the  principles  upon  which  our  law  is  founded, 
it  is  not  an  injustice,  nor  always  a  hardship ;  since  even  the 
succession  of  the  whole  blood  was  originally  a  l)eneficial  in- 
dulgence, rather  than  the  strict  right  of  collaterals;  and 
though  that  indulgence  is  not  extended  to  the  demi-kindred, 
yet  they  ore  rarely  abridged  of  any  right  which  they  could 
possibly  have  enjoyed  before*  The  doctrine  of  the  whole 
blood  was  calculated  to  supply  the  frequent  impossibibty  of 
proving  a  descent  fi'oni  the  first  purcliasor,  without  some 
proof  of  which  (according  to  our  fundamental  maxim)  there 
can  be  no  inheritance  allowed  o£  And  this  puipose  it  an- 
swers, for  the  most  part,  effectually  enough.  I  speak  witli 
these  restrictions,  because  it  does  not,  neither  can  any  other 
method,  answer  this  purpose  entirely.  For  though  all  the 
ancestors  of  John  Stiles,  above  the  common  stock,  are  also 
tlie  ancestors  oC  his  collateral  kinanmn  of  th^  whole  blood ; 
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[ret,  unless  that  common  stock  be  in  the  first  degree,  (that  is 
unless  they  have  t!ie  same  father  and  mother,}  there  will  be 
intermediate  ancestors,  below  the  common  stock,  that  belong 
to  either  of  them  respectivelvj  from  which   tlie  otlier  is  not 
descended,    and    therefore    can    have    none   of  their   blood. 
Thus,  though  John  Stiles  aiid  his  brother  of  the  whole  blood 
can  each  liave  no  other  ancestors  than  what  are  in  common  to 
them  both ;  yet,  with  regard  to  his  uncle  where  tlie  common 
stock  is  removed  one  degree  liigher,  (ttiat  is  tlie  grandfather 
and  grandmother,)  one  half  of  John's   ancestors  will  not  be 
the  ancestors  ol*  his  nncle  :  his  patrum^  or  father's   brother, 
derives  not  his  descent  from  John's  maternal  ancestors :  nor 
his  avtiticiiiiiSf  or  mother's  brother,  from  those  in  the  paternal 
[  2S1   3*  line.     Here  then  the  supply  of  proof  is  deficient,  and  by  no 
means  amounts  to  a  certainty :  and  tJie  higher  the  coramon 
stock  is  removed,  the  more  will  even  the  probabdity  decrease- 
But  it  must  be  observed,   tliat  (upon  tlie  same  principles  of 
calculation)  the  half  blood  have  always  a  much  less  chance  to 
be   descended   from  an  unknown   indefinite  ancestor  of  the 
deceasetl,  than  the  whole  blood  in  the  same  degree^     As,   in 
the  first  degree,  the  whole  brother  of  John  Stiles  is  sure  to 
bti  descended  irom  that  unknown  ancestor;  his  lialf  brother 
has  only  an  even  chance,  for  half  John's  ancestors  are  not 
his.     So,  in  the  second  degree,   John*s  uncle  of  the  whole 
blood  has  an  even  chance :  but  the  cliances  are  three  to  one 
against  his  uncle  of  the  half  blood,  for  three  fourths  of  John's 
ancestors  are  not  his.     In  like  manner,   in  the  third  degree, 
the  chances  are  only  three  to  one  against  John's  great-uncle 
of  the  whole  blood,   but  ihey  are  seven  to  one  against   his 
great-uncle  of  the  half  blood,  for  ^even-eighths  of  John's  an- 
cestors have  no  connexion  in  blood  with  him.     Therefore  the 
much  less  probability  of  llie  half  blood's  descent  from  the  first 
purchasor,   compared  with   that  of  the  whole  blood,  in   the 
several  degrees,  has  occasioned  a  general  exclusion  of  the 
half  blooil  in  all. 


But,  while  I  thus  illustrate  die  reason  of  excluding  the 
half  b!oo<l  in  general,  I  must  be  impartial  enough  to  own, 
that,  in  some  instances,  the  practice  is  carried  farther  than 
the  principle  upon  which  it  goes  will  warrant.  Particularly 
when  a  kinsman  of  the  whole  blood  in  a  remoter  dc^TMSi  as 
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the  uncle  or  great-uncle,  is  preferred  to  one  of  the  half  blood 
in  a  nearer  degree,  as  the  brother ;  for  the  half  brother  hath 
the  same  chance  of  being  descended  from  the  purchasing 
ancestor  as  the  uncle ;  and  a  thrice  better  chance  than  the 
great-uncle  or  kinsman  in  the  third  degree.  (7)  It  is  also 
more  especially  overstrained,  when  a  man  has  two  sons  by 
different  venters,  and  the  estate  on  his  death  descends  from 
him  to  the  eldest,  who  enters  and  dies  without  issue;  in 
which  case  the  younger  son  cannot  inherit  this  estate,  because 
he  is  not  of  the  whole  blood  to  the  last  proprietor*.  Tliis, 
it  must  be  owned,  carries  a  hardship  with  it,  even  upon  feodal  [  232  ] 
principles :  for  the  rule  was  introduced  only  to  supply  the 
proof  of  a  descent  from  the  first  purchasor ;  but  here,  as  this 
estate  notoriously  descended  from  the  father,  and  as  both  the 
brothers  confessedly  sprung  from  him,  it  is  demonstrable  that 
the  half  brother  must  be  of  the  blood  of  the  first  purchasor, 
who  was  either  the  father  or  some  of  the  father's  ancestors. 
When,  therefore,  there  is  actual  demonstration  of  the  thing  to 
be  proved,  it  is  liard  to  exclude  a  man  by  a  rule  substituted  to 
supply  that  proof  when  deficient.  So  far  as  the  inheritance 
can  be  evidently  traced  back,  there  seems  no  need  of  calling 
in  this  presumptive  proof,  this  rule  of  probability,  to  investi- 
gate what  is  already  certain.  Had  the  elder  brother,  indeed, 
been  a  purchasor,  there  would  have  been  no  hardship  at  all, 
for  the  reasons  already  given :  or  had  they>*flr/^'  tderinus  only, 
or  brother  by  the  mother's  side,  been  excluded  from  an  inhe- 
ritance which  descended  from  the  father,  it  had  been  highly 
reasonable. 

*  A  still  harder  case  than  this  happen-  blood ;  and  that  the  youngest  daughter 

c?d,  M.  lOEdw.III.     On  the  death  of  a  ahould  retain  only  her  original  fourth 

man,  who  had  three  daughters  by  a  tirst  part  of  their  common  father's  lands, 

wife,  and  a  fourth  by  another,  his  lands  (10  Ass.  27. )     And  yet  it  was  clear  law 

descended  equally  to  all  four  as  copar-  in  M.  \9Edw,JL  that  where  lands  had 

ceners.     Afterwards  the  two  eldest  died  descended  to  two  sisters  of  the  half-blood, 

without  issue  :  and  it  was  held,  that  the  as  coparceners,  each  might  be  heir  of 

tlilrd  daughter  alone  should  inherit  their  tliose  lands  to  the  otlier.  Mayn.  Kdw.  II. 

shares,  as  being  their  heir  of  the  whole  628.    Fitz.  abr,  tit*  quareimjtcdit.  177. 


(7)  Mr.  Christian  observes  correctly,  that  this  should  be  twice;  half 
brothers  have  half  the  same  blood,  great-uncle  and  great  nc|ihew  one- 
fourth ;  it  is,  therefore^  two  to  one. 
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Indeed^  it  is  tJiis  %*ery  instance,  of  excluding  a. /rater  coth- 

sanguineus^  or  brother  by  the  father's  side,  from  an  inherit- 
ajicc  wliich  descended  a  jmtrt\  that  Craig"  has  singled  out 
oil  which  to  ground  iiis  strictures  on  tJie  English  law  of  half 
blood*  And,  really,  it  should  seem  as  if  originally  the  custom 
of  excludmg  tlie  half  blood  id  Normandy*^  extended  only  to 
exclude  a  /ata'  u/erinus,  when  tlie  inheritance  descended  a 
a  patrc^  and  vice  versa^  and  possibly  in  England  also ;  as  even 
w^ith  us  it  remained  a  doubt,  in  the  time  of  Bracton%  and  of 
Fleta  %  whetlier  the  half  blood  on  the  fatlier's  side  was  ex- 
cluded trom  the  inheritance  which  originally  descended  from 
the  common  father,  or  only  from  such  as  descended  from  the 
respective  mothers,  and  from  new  ly-purchased  lands.  So  also 
[  233  ]  the  rule  of  law^,  as  laid  dow^n  by  our  Fortescue  \  extends  no 
farther  than  this ;  /rater  fratri  uterino  fton  succedet  in 
haerediiafv  jiatet^u*  It  is  moreover  worthy  of  observation, 
that  by  our  law,  as  it  now  stands,  the  crown  (which  is  the 
highest  inheritance  in  the  nation)  may  descend  to  the  half 
blood  of  the  preceding  sovereign  %  so  that  it  be  in  tlie  blood 
of  the  first  monarch  purchasor,  or  (in  die  feodal  language) 
conqueror  of  the  reigning  tiimily.  Thus  it  actually  did  de^ 
scend  from  king  Edward  the  sixth  to  queen  Mary,  and  from 
her  to  queen  Elizabeth,  who  were  respectively  of  the  half 
blood  to  each  other.  For  the  royal  pedigree  being  always  a 
matter  of  sufficient  notorietyj  there  is  no  occasion  to  call  in 
tlie  aid  of  this  presumptive  rule  of  evidence^  to  render  pro- 
bable tlie  descent  from  the  royal  stock,  which  was  formerly 
king  William  the  Norman,  and  is  now  (by  act  of  parliament*^), 
the  prijicess  Sophia  of  Hanover,  Hence  also  it  is  diat  in 
estates-tail,  where  tlie  petligree  from  the  first  donee  must  be 
strictly  proved,  half  blood  is  no  impediment  to  the  descent  * : 
because,  when  the  lineage  is  clearly  made  out,  there  is  no 
neeil  of  this  auxiliary  proof.  How  far  it  may  be  desirable 
for  the  legislature  to  give  relief,  by  amending  the  law  of 
descents  in  one  or  two  instances,  and  ordaining  that  the  half 
blood  might  always  inherit,  wliere  die  estate  notoriously  de- 
scended from  its  own  proper  ancestor,  and  in  cases  of  new- 

•  1.8,  *.15.  514. 

*  Gr.CimUum.  c.SJ. 
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purchased  lands,  or  uncertain  descentSj  should  never  be 
excluded  by  the  whole  blood  m  u  remoter  degree ;  or  how 
far  a  private  inconvenience  should  be  still  submitted  to,  rather 
than  a  long-established  rule  should  be  shaken,  it  is  not  for 
me  to  detemilne.  (8) 

The  rule  then,  together  with  it*s  illustration,  amounts  to 
this  :  that,  in  order  to  keep  the  estate  of  John  Sitles,  as  nearly 
as  possible  in  the  line  of  his  purchasing  ancestor^  it  must  de- 
scend to  tlie  issue  of  the  nearest  couple  of  ancestors  that  fiave 
left  descendants  behind  them  ;  because  the  descendants  of  one 
ancestor  only  are  not  so  hkely  to  be  in  the  line  of  that  pur- 
chasing ancestor,  as  those  who  are  descended  from  botli* 

But  here  another  difficulty  arises.  In  the  second,  third,  [  234  ] 
fourth,  and  every  superior  degree,  every  man  has  many  couples 
of  ancestors,  increasing  according  to  the  distances  in  a  geo 
metrical  progression  upwartis  ^^  the  descendants  of  all  which 
respective  couples  are  (representatively)  related  to  him  in  the 
same  degree*  Thus  in  the  second  degree,  the  issue  of  George 
and  Cecilia  Stiles  and  of  Andrew  and  Esther  Baker,  the  two 
grandsires  and  grandmothers  of  John  Stiles,  are  each  in  the 
same  degree  of  propinquity;  in  the  third  degree,  the  respec- 
tive issues  of  Walter  and  Christian  StUeSp  of  Luke  and 
Frances  Kempe,  of  Herbert  and  Hannah  Baker,  and  of 
James  and  Emma  Thorjie,  are  (upon  the  extinction  of  the 
two  inferior  degrees)  all  equally  en  tided  to  call  tht:mselves  the 
next  kindred  of  tlie  whole  blood  to  John  Stiles*  To  which 
therefore  of  these  ancestors  must  we  first  resort,  in  order  to 
find  out  descendantii  to  be  preferably  called  to  the  inherits 
ance  ?  In  ajiswer  to  this,  and  likewise  to  avoid  all  other 
confusion  and  uncertainty  that  might  arise  between  the 
several  stocks  wherein  the  purchasing  ancestor  may  be 
sought  lor,  another  qualification  is  requisite,  besides  the  prari* 
^  S««paged04. 

(a)  Thougli  bal f-b'Totben  cannot  take  iinmediat«ly  u  heirs  to  each 
other,  yet  indirectly  they  mayj  as  "if  there  be  two  broLhcrs  by  divers 
venters,  and  the  elder  is  seised  of  land  <n  fee,  nod  die  without  issue,  and 
his  uncle  enter  as  next  heire  to  him,  who  also  dies  without  issue,  now  the 
yonger  brother  may  have  the  land  as  heire  to  the  uncle,  for  that  he  is  of 
the  whole  blood  to  \um**    Litt.  »•  8. 
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miti^  and  etUirety^  which  is  that  of  dignity  or  worthiness^  of 
bloml.     For, 

VII.  The  seventli  hirI  last  rule  or  canon  is,  that  in  col- 
lateral inheritances  the  male  stocks  shall  be  preferred  to  tlie 
female,  {that  is,  kindred  derived  Irom  the  blotid  of  tht^  male 
ancestors,  however  reinote>  shall  be  admitted  l>efbre  those 
from  the  blood  of  the  female,  however  near,) — unless  wliere 
the  lands  have,  in  faci,  descended  from  a  female. 

Thus  the  relations  on  the  father's  side  are  admitted  in  in- 
finitunh  before  those  on  the  mother's  side  are  admitted  at 
all  ^ ;  and  the  relations  of  the  father's  father,  before  those  of 
the  father's  mother ;  and  so  on.  And  in  this  llie  English 
law  is  not  singular,  hut  warrajited  by  the  examples  of  the 
Hebrew  and  Athenian  laws,  as  stated  by  Selden  %  and 
Petit";  thoiigli  among  the  Greeks  in  the  time  of  Hesiotl '^, 
when  a  man  died  without  wife  or  children,  all  his  kindred 
[  USS  ]  (without  any  distinction)  divided  hrs  estate  among  them. 
It  is  likewise  warranted  by  the  example  of  the  Roman  laws ; 
wherein  the  agnatic  or  relations  by  the  father,  were  preferretl 
to  tlie  cognati^  or  relations  by  the  mother,  till  the  edict  of  die 
emperor  Justinian  ^  aix>lished  all  distinction  between  them. 
It  is  also  conibrmable  to  the  customary  law  of  Normandy  % 
which  indeed  in  most  respects  agrees  with  our  English  law  of 
inheritance. 

However,  I  am  inclined  to  think,  that  this  rule  of  our 
law  does  not  owe  it's  inimetliate  original  to  any  \iew  of  con- 
formity to  those  which  I  liave  just  now  mentioned ;  but  was 
established  in  order  to  effectuate  and  carry  into  execution 
the  fifth  rule,  or  principal  canon  of  collateral  inheritance, 
before  laid  down ;  diat  every  heir  must  be  of  the  blood  of 
the  first  purchasor.  For,  when  such  first  purchasoi*  was  not  M 
easily  to  be  tliscovered  after  a  long  course  of  descents,  the  ■ 
lawyers  not  only  endeavoured  to  investigate  him  by  taking 
the  next  relation  of  the  whole  blood  to  the  person  last  in 
possession,  but  also,  considering  that  a  preference  had  been 
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given  to  males  (by  virtue  of  the  second  canon)  ihrougli  the 
whole  course  of  lineal  descent  from  the  first  purchaser  to 
the  present  time^  they  judged  it  more  likely  that  ihe  lands 
should  have  descended  to  the  last  tenant  from  his  male  than 
from  his  female  ancestors ;  from  the  father  (for  instance) 
ratlier  than  from  the  mother ;  from  tlie  father's  father  rather 
tlian  from  the  father's  mother:  and  therefore  they  hunted 
back  the  inheritance  (if  I  may  be  allowed  the  expression) 
through  the  male  line;  and  gave  it  to  the  next  relations  on 
the  side  of  the  father,  the  father's  father,  and  io  upwards ; 
imagining  with  reason  that  this  was  the  most  probable  way 
of  continuing  it  in  the  line  of  tlie  first  purchaser*  A  con- 
duct much  more  rational  tlian  the  preference  of  the  agnatic 
by  the  Roman  laws :  which,  as  they  gave  no  advantage  to 
the  males  in  die  first  instiince  or  direct  lineal  successio!i,  had 
no  reason  ibr  preferring  them  in  the  transverse  collateral 
one ;  upon  which  account  this  preference  was  very  wisely 
abohshed  by  Justinian, 

That  this  was  tlie  true  Foundation  of  the  preference  of  the  C  ^^^  1 
agnafi  or  male  stocks  in  our  law,  will  fartfier  appear,  if  we 
consider,  that,  whenever  die  lands  have  notoriously  descendctl 
to  a  man  from  his  mother's  side,  this  rule  is  totally  reversed  ; 
and  no  relation  of  his  by  the  father's  side,  as  such,  cnn  ever 
be  admitted  to  diem  ;  because  he  cannot  possibly  be  of  the 
blood  of  the  first  purchasor.  And  so,  e  convcrso,  if  the  lands 
descended  from  the  father's  side,  no  relation  of  the  mother, 
as  such,  shall  ever  inherit.  So  also,  if  they  in  fact  descended 
to  John  Stiles,  from  his  lather's  mother  Cecilia  Kempe; 
here  not  only  the  blood  of  Lucy  Baker  his  mother,  but  also 
of  George  Stiles  his  father'^  father,  is  perpetually  excluded. 
And,  in  like  manner,  if  they  be  known  to  have  descended 
from  Frances  Holland  the  mother  of  Cecilia  Kempe,  the 
line  not  only  of  Lucy  Baker,  and  of  George  Stdes,  but  also 
of  Luke  Kempe  the  father  of  Cecilia,  is  excluded.  Whereas, 
when  die  side  from  which  tliey  descended  is  tbrgotten,  or 
never  known,  (as  in  the  case  of  an  estate  newly  purchased  to 
be  holden  tdjeudion  antiquum^)  here  the  right  of  inheritance 
first  runs  up  all  the  fadier's  side,  with  a  preference  to  the 
male  stocks  in  every  ijistance;  and,  if  it  finds  no  heirs  there, 
it  then,  and  then  only,  resorts  to  the  mother's  side ;  leaving 
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no  place  untried,  in  order  to  find  heirs  that  may  by  possibility 
be  derived  from  the  original  purchasor.  The  greatest  pro- 
bability of  finding  such  was  among  those  descended  from  the 
male  ancestors  j  but,  upon  failure  of  issue  there,  they  may 
possibly  be  found  among  those  derived  from  the  females. 

This  I  take  to  be  tlie  true  reason  of  the  conistant  prefer- 
ence of  the  agnatic  succession,  or  issue  derived  fiom  the 
male  ancestors,  through  ali  the  stages  of  collateral  inheritance; 
as  the  ability  for  personal  service  was  the  reason  for  preferring 
the  males  at  first  in  the  direct  lineal  succession.  We  see 
clearly,  that  if  males  had  been  perpetually  admitted,  in  utter 
exclusion  of  females,  the  tracing  the  inheritance  back  through 
the  male  line  of  ancestors  must  at  last  have  inevitably  brought 
us  up  to  the  first  purchasor :  but  as  males  have  not  been 
[  S37  ]  pcrpetuallt/  ad  milled^  but  only  generaU^  preferred  /  as  females 
have  not  been  uiial^  excluded^  but  only  generaUy  postponed 
to  males ;  the  tracing  the  inheritance  up  through  the  m&le 
stocks  will  not  give  us  absolute  demonstration,  but  only  a 
strong  probability,  of  arriving  at  the  first  purchasor :  which, 
joined  with  the  otlier  probabilitj ,  of  the  wholeness  or  entirety 
of  blood,  will  fall  little  short  of  a  certainty. 

Before  we  conclude  this  branch  of  our  inquiries,  it  may 
not  be  amiss  to  exemplify  these  rules  by  a  short  sketch  of 
the  manner  in  which  we  must  search  for  the  heir  of  a  person, 
as  John  Stiks^  who  dies  seised  of  land  which  he  acquired,  and 
which  therefore  he  held  as  a  feud  of  indefinite  antiquity  \ 

In  the  first  place  succeeds  the  eldest  son,  Matthew  StileBy 
or  his  issue:  (n°  1,)  —  if  his  line  be  extinct,  then  Gilbert 
Stiles,  and  tlie  other  sons  respectively,  in  order  of  birth,  or 
-  their  issue:  {n°  2.) — in  default  of  these,  all  the  daughters 
together,  Margaret  and  Charlotte  Stiles,  or  their  issue ; 
(n**  S.)  —  On  failure  of  the  descendants  of  John  Stiles^  himself, 
the  issue  of  Geoffrey  and  Lucy  Stiles,  his  parents,  is  called 
in :  ciJ6.  first,  Francis  Stiles,  the  eldest  brother  of  the  whole 
blood,  or  his  issue ;  {n^  4,)  —  then  Ohver  Stiles,  and  the 
other   whole   brothers,    respectively,    in  order  of  birth,    or 


'   «C*  dK  «Al>k!  «r  t|«$iC9lltft  AIIMMsd. 


OF  THINGS. 


«S7 


their  issue ;  n**  5-}  *—  then  the  sisters  of  the  whole  blcK>d  all 
together,  Bridget  and  Alice  Stiles,  or  their  issue :  (n**  6.)  — 
In  defect  of  these,  the  issue  of  George  and  Cecilia  Stiles, 
his  father's  parents ;  respect  being  still  had  to  their  age  and 
sex  :  {n°  7.)  —  then  the  issue  of  Waiter  and  Christian  Stiles 
the  parents  of  his  paternal  grandfather:  (if  8.) — then  the 
issue  of  Richard  and  Anne  Stiles,  the  parents  of  his  paternal 
grandfather's  father,  (n"  9»}  —  and  so  on  in  the  paternal 
grandfather's  paternal  line,  or  blood  of  Walter  Stiles,  in  in* 
foiiimn.  In  defect  of  these,  the  issue  of  William  and  Jane 
Sniitli,  the  parents  of  his  paternal  grandfather's  motlier: 
(n**  10.)  —  and  so  on  in  the  paternal  grandflither's  maternal 
line,  or  blood  of  Christian  Smith,  in  injinitum  :  till  both  the 
immediate  bloods  of  George  Stiles,  the  paternal  grandfatlier, 
are  spenL  —  Then  we  must  resort  to  the  issue  of  Luke  and 
Frances  Kempe,  the  parents  of  John  Stile/s  paternal  grand-  [  23B  ] 
mother:  (n^^  IK) — then  to  the  issue  of  Thomas  and  Sarah 
Kempe,  the  parents  of  his  paternal  grandmother's  father : 
{n°  12.) — and  so  on  in  the  paternal  grandmother's  paternal 
line,  or  blood  of  Luke  Kenipe,  in  iiifinilum,  —  In  default  of 
which  we  must  call  in  the  issue  of  Chailes  and  Mary 
Holland,  the  parents  of  his  paternal  grandmother's  mother : 
(n°  IS,) — ^and  so  on  in  the  paternal  grandmother's  maternal 
line,  or  blood  of  Frances  Holland,  in  infiniiwH  •  till  both  tlie 
immediate  bloods  of  Cecilia  Kempe,  the  paternal  grand- 
mother, are  also  spent,  —  Whereby  the  paternal  blood  of 
John  Siiks  entirely  failing,  recourse  must  then,  and  not  before, 
be  had  to  his  maternal  relations ;  or  the  blood  of  the  Bakers, 
(n*  14,  15,  iS.)  Willis's,  (n°  I?)  Thorpe's,  (n**  18,  I  a)  and 
White's  (n°  20.)  in  the  same  regular,  successive  order,  as  in 
the  paternal  line. 

The  student  should  however  be  informed,  that  the  clas*?, 
n*'  10,  would  be  postponeil  to  n"  II,  in  consequence  of  the 
doctrine  laid  down,  arguendo^  by  justice  Man  wood  e,  in  the 
case  of  Clere  and  Brooke ' ;  from  whence  it  is  adopted  by 
lord  Bacon  t,  and  sir  Matthew  Hale  ^ :  liecanse,  it  is  said, 
that  all  the  female  ancestors  on  the  part  of  the  father  are 
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efjually  worthy  of  blcxxl ;    and  in  ihiit  ca^u  proximity  shalt 
prevail-     And  yet,   notwithstunclinfr  these  respectable  autho- 
rities, the  compiler  ui"  this  table  hatJ*  venttn-ed   (in   point  of 
theor}',  for  the  case  never  yet  occurred  in  practice)   to  give 
the  preference  to  n*^  10   before  n°  1 1  ;   for  tlie  following  rea- 
sons :    1.   Because  this  point  w^is  not  the  principal  question  In 
the  case  of  Clere  and  Brooke ;  but  tiie  law  concerning  it  is 
delivered   obUer   only*    ^nd    in    the  course  of  aigunient  by 
justice  Manwoodej  diough  afterwards  said  to  be  confirmed 
by  the  three  other  justices  in  separate,  extrajudicial  confer- 
ences  with   the   reporter,     2*  Because  t!ie  chief  justice,  sir 
James  Dyer^  in  reporting  the  resohitiou  of  the  court  in  what 
seems  to  Ik;  tlie  same  case,  *  takes  no  notice  of  tliis  doclriiie. 
d»  Because  it  appears  from  Plowden's  report  that  very  many 
gentlemen  of  tlie  law  were  dissatisfied  with  this   position  of 
justice  Manwoode;  since  the  blood  of  n°  10  was  derived  to 
[  239  ]    the  purchasor  throngh  a  greater  number  of  males   than   llie 
blood  of  n*  llj  and  was  therefore  in  their  opinion  the  more 
wortliy  of  the  two.     4.  Because  the  position  itself  destroys 
the  otherwise  entire  and  regular  symmetry  of  our  legal  course 
of  descents,  as  is  manifest  by  inspecting  the  table ;  wherein 
n°  16,  which  is  analogous  in  the  maternal  line  to  n"^  10  in  the 
jmtcrnal,  is  preferred  to  n'^  18,  which  is  analagous  to  n°  11, 
upon  the  authority  of  the  eighth    rule  laid  down  by   Hale 
himself;  and  it  destroys  also  that  constiuit  preference  of  the 
male  slocks  in  the  law  of  inheritance,  for  which  an  atlditiona^ 
reason  is  before  *  given,  besides  the  niei'e  dignity   of  blood. 
5.  Because  it  introduces  all  that  uncertainty  and  contradic- 
tion, which  is  pointed   out  by  oil  ingenious   author  >' ;    and 
establishes  a  collateral  docti'ine  {viz,  tlie  preference  of  n^  1 1 
to  n°  10)  seemingly,  though  pcrliaps  not  strictly,   incompa- 
tible witli  the  principal  point  resolved  in  the  ciise  of  Clere 
and   Brooke,   viz.   tlie  preference  of  n°  11  to  n*^  14,     And, 
thongh  that  learned  writer  proposes  to  rescind  the  principal 
[^K>int  then  resolved,   in  order  to  clear  this   difficulty  ;    it  is 
apjirehended,  that  the  difficulty  may  be  better  cleared,   by 
rejecting  the  collateral  doctrine,  wJiich  was  never  yet  resolved 
at  all.     6.  Becaiise  the  reason  that  is  given  for  this  doctrme 
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by  lord  Bacon  {viz,  that  in  any  degree,  paramount  the  first, 

the  law  respecteth  proxunity,  and  not  dignity  of  blood)  is 

directly  contrary  to  many  histances  given  by  Plowden  and 

Hale,  and  every  other  writer  on  the  law  of  descents.     7.  Be* 

cause  this  position  seems  to  contradict  the  allowed  doctrine 

of  sir  Edward  Coke*;    who  lays  it  down  (under  different 

names,)  that  the  blood  of  the  Kempes  {alias  Sandies)  shall 

not  inherit  till  the  blood  of  the  Stiles's  {alias  Fairfields)  fail. 

Now  the  blood  of  the  Stiles's  does  certainly  not  fail,  till  both 

n°  9  and  n*^  10  are  extinct.      Wherefore  n*^  11   (being  the 

blood  of  the  Kempes)  ought  not  to  inherit  till  then.     8.  Be-  ^ 

cause  in  the  case,  Mich.  12  Edw.  IV.  14.  *  (much  relied  on 

in  that  of  Clere  and  Brooke)  it  is  laid  down  as  a  rule,  that 

"  cestui/,  que  doit  inheriter  al  pere,  doit  inheriter  al  JUs^^  ** 

And  so  sir  Matthew  Hale  ^  says,  "  that  though  the  law  ex- 

"  eludes  the  father  fi-om  inheriting,  yet  it  substitutes  and  [  240  ] 

"  directs  the  descent  as  it  should  have  been  had  the  father 

inherited."     Now  it  is  settled,  by  the  resolution  of  Clere  and 

Brooke,   that  n*'  10  should  have   inherited  before  n**ll   to 

Geoffrey  Stiles,  the  father,  had  he  been  the  person  last  seised; 

and  therefore  n°  1 0  ought  also  to  be  preferred  in  inheriting 

to  John  Stilesy  the  son. 

In  case  John  Stiles  was  not  himself  the  purchaser,  but  the 
estate  in  &ct  came  to  him  by  descent  from  his  father,  mother, 
or  any  higher  ancestor,  there  is  this  difference;  that  the 
blood  of  that  line  of  ancestors,  from  which  it  did  not  descend, 
can  never  inherit :  as  was  formerly  fully  explained  \  And 
the  like  rule,  as  there  exemplified,  will  hold  upon  descents 
from  any  other  ancestors. 

The  student  should  also  bear  in  mind,  that  during  this 
whole  process,  John  Stiles  is  the  person  supposed  to  have 
been  last  actually  seised  of  the  estate.  For  if  ever  it  comes 
to  vest  in  any  other  person,  as  heir  to  John  Stiles,  a  new 
order  of  succession  must  be  observed  upon  the  death  of  such 
heir ;  since  he,  by  his  own  seisin,  now  becomes  himself  an 

'  Co.  Litt.  12.     Hawk.  abr.  in  loc,  ^  See  pag.  223. 
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ancestor  or  stipesj  and  most  be  put  in  the  place  of  John 
Stiles.  The  figures  therefore  denote  the  order  in  which  the 
several  classes  would  succeed  to  John  Stiles^  and  not  to  each 
other :  and  before  we  search  ibr  an  heir  in  any  of  the  higher 
figures,  (as  n^  8)  we  must  be  first  assured  that  all  the  lower 
classes  (from  n^  1  to  n°  7)  were  extinct,  at  John  Stiles^s  de- 
cease. 
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CHAPTER   THB   FIFTEENTH. 


OF   TITLE  BY  PURCHASE,  and  first  by 
ESCHEAT. 


PURCHASE,  perquisition  taken  in  it's  largest  and  most 
extensive  sense  is  thus  defined  by  Littleton*;  the  pos- 
session of  lands  and  tenements  which  a  man  hath  by  his 
own  act  or  agreement,  and  not  by  descent  from  any  of  his 
ancestors  or  kindred.  In  this  sense  it  is  contradistinguished 
from  acquisition  by  right  of  blood,  and  includes  every  other 
method  of  coining  to  an  estata,  but  merely  that  by  inherit- 
ance ;  wherein  the  title  is  vested  in  a  personj  not  by  his  own 
act  or  agreement,  but  by  the  single  operation  of  law  **. 

Purchase,  indeed,  in  it's  vulgar  and  confined  acceptation, 
is  applied  only  to  such  acquisitions  of  land,  as  are  obtained 
by  way  of  bargain  and  sale  for  money,  or  some  other  valuable 
consideration-  But  this  falls  far  short  of  the  legal  idea  of 
purchase :  for,  if  I  give  land  freely  to  another,  he  is  in  the 
eye  of  the  law  a  purchaser  %  and  falb  within  Littleton's  de- 
finition, for  he  comes  to  the  estate  by  his  own  agreement : 
that  is,  he  consents  to  the  gift.  A  man  who  has  his  father's 
estate,  settled  upon  him  in  tail,  before  he  was  bom,  is  also  a 
purchaser  :  for  he  takes  quite  another  estate  than  the  law  of 
descents  would  have  given  him<  Nay,  even  if  the  ancestor 
devises  his  estate  to  his  heir  at  law  by  will,  with  other  limit- 
ations, or  in  any  other  shape  than  the  course  of  diJscents 
would  direct,  such  heir  shall  take  by  purchase  **♦     But  if  a 
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man  seised  in  fee,  devises  his  whoie  estate  to  his  heir  at  law, 
so  that  the  heir  takes  neither  a  greater  nor  a  less  estate  by 
t  242  ]  tlie  devise  than  he  would  have  done  without  it,  he  shall  be 
adjudged  to  take  by  descent  *,  even  though  it  be  charged 
with  incumbrances ' ;  this  being  for  the  benefit  of  creditors, 
and  othei*Sj  who  have  demands  on  the  estate  of  the  ancestor  (1 ) 
If  a  remainder  be  hmited  to  the  heirs  of  Sempronius,  here 
Sempronius  himselF  takes  nothiiigj  but  if  he  dies  during  die 
continuance  of  the  particular  estate,  his  heirs  shall  take  as 
purchasors  ^.  But  if  an  estate  be  made  to  A  for  life,  remain- 
der to  his  right  heirs  in  fee,  his  heirs  shall  take  by  descent : 
for  it  is  an  antient  rule  of  law,  that  wherever  the  ancestor 
takes  an  estate  for  life,  the  heir  cannot  by  the  same  convey- 
ance take  an  esliite  in  fee  by  purchase^  but  only  by  descent  **.  (2) 
And  if  A  dies  before  entry,  still  his  heirs  sluiU  take  by  de- 
scent, ajid  not  by  purchase :  for  where  the  heir  takes  any 
thing  that  might  have  vested  in  the  ancestor,  he  takes  by  way 
of  descent'.  The  ancestor,  during  his  life,  bearcth  in  him- 
self all  his  heirs  ^  ;  and  tlierefore,  when  once  he  is  or  might 
have  been  seised  of  the  lands,  the  inheritance  so  limited  to  his 
^  heirs  vests  in  the  ancestor  himself:  and  the  word  **  heirs'*  in 

this  case  is  not  esteemed  a  word  of  piachau^)  but  a  word  of 
Umiiation^  enuring  so  as  to  increase  the  estate  of  the  ancestor 
from  a  tenancy  for  life  to  a  fee-simple*  And,  had  it  been 
otiicrwise,  hatl  the  heir  (who  is  uncertain  till  the  death  of  the 
ancestor)   been   allowed   to    take  as  a  purchasor  originally 


'  1  Roll.  Abr.  6S6« 
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(i)  This  reason  has  cea&ed  lo  exist  with  regard  to  the  debts  of  the 
ancestor,  since  the  3&4W.&M.  c.  14.  which  sec,  (Mjst,  ii,37ft,  Rnt 
4h'w  wfts  not  tlic  only  reason  why  the  bw  favoured  u  uiking  by  descent, 
rather  than  by  devise;  it  was  more  advantngcous  for  the  taker  hioisiilfjas  it 
gave  him  ihc  benefit  of  warranties  of  title,  and  it  tot>k  away  the  entry  of 
any  person  whom  his  ancestor  hail  diseeiscd ;  antl  it  a!*o  preserved  the 
feudal  right^i  of  the  lord. 

(2)  This  ifl  what  is  commonly  known  by  the  name  of  tlic  "  Rule  in 
ShellcyV  Cuse,**  which  ha*  pcrhiips  called  forth  more  leiirning  and  talent 
in  it5  discussion  than  nny  other  prindple  in  the  law.  I  refer  the  iitndent 
to  the  note  of  Mr,  Butler,  Co,  LliUolo  h.  n.  I,;  and  the  reference*  which 
he  will  there  (iad  lo  tho  worU  of  Mr.  Hargrave  and  Mr.  Feornc. 
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nominated  in  the  deed,  as  must  have  been  the  case  if  the  re- 
mainder hatl  been  expressly  limited  to  Matthew  or  Thomas 
by  name :  then,  in  the  times  of  strict  feodal  tenure,  the  lord 
would  have  been  defrauded  by  such  a  limitation  of  the  fniits 
of  his  signiory  arising  from  a  descent  to  the  heir. 

What  we  call  jnirchasc^  perquisition  the  feudists  called  cewi- 
quest^  ccniquaestus^  or  conquisitio  * :  both  denoting  any  means 
of  acquiring  an  estate  out  of  the  common  course  of  inherit- 
ance. And  this  is  still  the  proper  phrase  in  the  law  of  Scot- 
land "* :  as  it  was  among  the  Norman  jurists,  who  styled  the 
first  purchasor  (that  is,  he  who  brought  the  estate  into  the  r  243  1 
family  which  at  present  owns  it)  the  conqueror  or  conquereur\ 
Which  seems  to  be  all  that  was  meant  by  the  appellation 
which  was  given  to  William  the  Norman,  when  his  manner 
of  ascending  the  throne  of  England  was,  in  his  own  and  his 
successors'  charters,  and  by  the  historians  of  the  times  entitled 
conquaestiiSi  and  himself  conquaestor  or  conquisitor^i  signifying 
that  he  was  the  first  of  his  family  who  acquured  the  crown  of 
England,  and  from  whom  therefore  all  future  claims  by  de- 
scent must  be  derived :  though  now,  from  our  disuse  of  the 
feodal  sense  of  the  word,  together  with  tlie  reflection  on  his 
forcible  method  of  acquisition,  we  are  apt  to  annex  the  idea 
of  victory  to  this  name  of  conquest  or  conquisition :  a  title 
which,  however  just  with  regard  to  the  crawn^  the  conqueror 
never  pretended  with  regard  to  the  realm  of  England ;  nor, 
in  fact,  ever  had  p. 

The  difference  in  effect,  between  the  acquisition  of  an 
estate  by  descent  and  by  purchase,  consists  principally  in 
these  two  points:  1.  That  by  purchase  the  estate  acquires  a 
new  inheritable  quality,  and  is  descendible  to  the  owner's 
blood  in  general,  and  not  the  blood  only  of  some  particular 
ancestor.  For,  when  a  man  takes  an  estate  by  purchase,  he 
takes  it  not  ut  feudum  patemum  or  mateniwnj  which  would 
descend  only  to  the  heirs  by  the  father's  or  the  mother's  side : 
but  he  takes  it  ut  feudum  antiquum^  as  a  feud  of  indefinite 
antiquity,  whereby  it  becomes  inheritable  to  his  heirs  general, 
first  of  the  paternal,  and  then  of  the  maternal  line.     2.  An 

>  Craig.  /.  1.  /.la  $18.  <>  Spelm.  GImu  145. 
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estate  taken  by  purchase  will  tiot  make  the  heir  answerable 
for  the  acts  of  tlie  ancestor,  as  an  estate  by  descent  will. 
For  if  the  ancestor,  by  any  deed,  obligation,  covenant,  or 
tlie  like,  bindeth  himself  and  his  heirs,  and  dieth  ;  this  deed, 
obligation,  or  covenant,  shall  be  binding  upon  the  heir,  so  far 
forth  only  as  he  (or  any  other  in  trust  for  liini  *')  had  any 
estate  of  inheritance  vested  in  him  by  descent  from  (or  any 
estate  per  auier  vie  coming  to  him  by  special  occupancy,  as 
[  244?  ]  heir  to  ^)  that  ancestor,  sufficient  to  answer  the  charge  • ; 
wliether  he  remains  in  possession,  or  hath  alienated  it  before 
action  brought  * ;  which  sufficient  estate  is  iu  the  law  called 
assets  ;  from  the  French  word  assez^  enough  ".  Therefore  if 
a  man  covenants,  fbr  himself  and  his  heirs,  to  keep  my  house 
in  repair,  I  can  then  (and  then  only)  compel  his  heir  to  per- 
form this  covenant,  when  lie  has  an  estate  sufficient  for  this 
purpose,  or  assetSy  by  descent  from  the  covenantor:  for  though 
the  covenant  descends  to  the  heir,  whether  he  inherits  any 
estate  or  no,  it  lies  dormant,  and  is  not  compulsory,  until  he 
has  assets  by  descent ', 

(This  is  the  legal  signiScation  of  tlie  word  perquisition  or 
purchase;  and  in  this  sense  it  includes  the  five  following 
methods  of  acquiring  a  title  to  estates  ;  L  Escheat.  2,  Oc- 
cupancy. 3.  Prescription*  4.  Forfeiture.  5.  Alienation.  Of 
all  these  in  their  order. 


I.  Escheat,  we  may  remember  *,  was  one  of  the  fruits 
and  consequences  of  feodal  tenure.  The  word  itself  is  ori- 
ginally French  or  Norman  %  in  which  language  it  signi6es 
chance  or  accident;  and  with  us  it  denotes  an  obstruction  of 
the  course  of  descent,  and  a  consequent  determination  of  the 
tenure,  by  some  unforeseen  contingency :  in  which  case  the 
land  naturally  results  back,  by  a  kind  of  reversion,  to  die 
original  grantor  or  lord  of  the  fee  ^.  (3) 

^  fitat.  S9  Cv.  IL  c.  3v  $  10.  '  Finch,  Hv^  89. 

'  Ihid.  §  12.  •  See  pag,  72. 

*  1  P,  Win*.  777*  •  Etchet  or  ^hett  formed  from    dit 

*  Sut.  3&4  W.  &M.  cAi.  rcrb  etchoir  ot  Sckoir,  to  Iiappcn. 

*  Fioeli.lswi  119.  '1  Ftmd,  86.     Co.  Litu  is. 

(3)  As  €9chcat  if  fouiided  upoa  ii  failure  of  the  blood  of  the  penoD  lift 
i€i§edt  it  will  follow,  that  if  tho  tenant  alien es  belbre  hli  death,  and  to  does 

^o  rK»t 
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Escheat  therefore  being  a  title  frequently  vested  in  the 
lord  by  inheritance,  as  being  the  fruit  of  a  signiory  to  which 
he  was  entitled  by  descent,  (for  which  reason  the  lands  es- 
cheated shall  attend  the  signiory,  and  ^be  mheritable  by  such 
only  of  his  heirs  as  are  capable  of  inheriting  the  other*,)  it 
may  seem  in  such  cases  to  fall  more  properly  imder  the  for- 
mer general  head  of  acquiring  title  to  estates,  viz,  by  descent, 
(being  vested  in  him  by  act  of  law,  and  not  by  his  own  act  or 
agreement,)  than  under  the  present,  by  purchase.  But  it  [  245  ] 
must  be  remembered  that,  in  order  to  complete  this  title  by 
escheat,  it  is  necessary  that  the  lord  perform  an  act  of  his 
own,  by  entering  on  the  lands  and  tenements  so  escheated,  or 
suing  out  a  Wfit  of  escheat  •:  on  failure  of  which,  or  by  doing 
any  act  that  amounts  to  an  implied  waiver  of  his  right,  as  by 
accepting  homage  or  rent  of  a  stranger  who  usurps  the  pos- 
session, his  title  by  escheat  is  barred  **,  (4)  It  is  therefore  in 
some  respect  a  title  acquired  by  his  own  act,  as  well  aa  by 
act  of  law.  Indeed  this  may  also  be  said  of  descents  them- 
selves, in  wbich  an  entry  or  other  seisin  is  required,  in  order 
to  make  a  complete  title :  and  therefore  this  distribution  of 
titles  by  our  legal  writers,  into  those  by  descent  and  by  pur- 
chase, seems  in  this  respect  rather  inaccurate,  and  not  marked 
with  sufficient  pi'ecision:  for,  as  escheats  must  follow  the 
nature  of  the  signiory  to  which  they  belong,  they  may  vest  by 
eitlier  purchase  or  descent,  according  as  the  signiory  is  vested. 
And,  though  sir  Edward  Coke  considers  the  lord  by  escheat 
as  in  some  respects  the  assignee  of  the  last  tenant  %  and 
therefore  taking  by  purchase;  yet,  on  the  other  hand,  the 
lord  is  more  frequently  considered  as  being  tdtimus  haeies^ 


'  Co,  Litt.  13. 

*  Bro.  AbrAil,  etckttu,  26. 


^  Bro.  Abr.  iit.  acc^fpiance,  25, 
Utt.  263. 
«  1  In«t.S15. 
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not  die  seised,  the  cucheat  is  prevented.  And  ui  a  devise,  though  it 
dues  ncjt  t4*ko  actual  effect  till  the  death  of  the  devisor,  yet  h  in  the  nature 
of  a  conveyance  operating  only  on  the  iaud^  belonging  to  the  testator  at 
tlie  time  of  the  execution,  and  declaring  certain  uses  to  which  they  shall 
be  subject  at  the  moment  of  his  death^  it  is  allowed  to  have  the  wime 
cHect.    Cruise  Dig.  Eich<^f ,  i  § .  a  L 

(4}  According  to  the  authorities  cited  for  this  passage  in  the  text,  the 
acceptance  of  rent  is  not  a  general  bar  to  the  title  by  eftchcat^  but  only 
under  certain  circuiaitanc€it 


The  law  of  escheats  is  founded  upon  this  single  principle, 
that  the  blootl  of  tlie  person  last  seised  in  fee-simple,  is  by 
some  means  or  other,  utterly  extinct  and  gone ;  and,  since 
none  can  inherit  his  estate  but  such  as  are  of  his  blooJ  and 
consanguinity,  it  follows  as  a  regular  consequente,  that  when 
such  blood  is  extinct,  the  inheritance  itself  nnist  fail;  the  land 
must  become  what  the  feodal  writers  denominate  fvudum 
apnium  ;  and  must  result  back  again  to  llie  lord  K\i  the  lee^ 
by  whom,  or  by  those  whose  estate  he  liuth,  it  was  given. 

Escheats  are  frequently  divided  into  those  propter  defvctmn 
sangitinis^  and  those  propla'  delrctum  fenattis :  tlie  one  sort,  if 
the  tenant  dies  without  heirs  ;  the  other,  if  his  blood  be  at- 
tainted "".  But  both  these  species  may  well  be  comprehended 
[  246  ]  u^J^f  t^i^  fii'st  denomination  only  ;  for  he  that  is  attainted 
suffers  an  extinction  of  his  blood,  as  well  as  he  that  dies 
without  rektioi^s.  The  inheritable  quality  is  expunged  in 
one  instance,  and  expires  in  the  otlier ;  or,  as  the  doctrine  of 
escheats  is  very  fully  expressed  in  Fleta  %  **  dominus  capita! is 
**  feodi  loco  haeredis  htdtetcr^  quoties  per  ilefectmn  vel  detictum 
**  extifiguitur  sanguis  taientisJ^ 

Escheats  therefore  arising  merely  upon  the  deficiency  of 
tlie  blood,  whereby  the  descent  is  impeded,  their  doctrine 
will  be  better  illustrated  by  considering  the  several  cases 
wherein  hereditary  blood  may  be  deficient,  than  by  any  other 
method  whatsoever* 

1,  2,  $.  The  first  three  cases,  wlierein  inhcrittihle  blood 
is  wanting,  may  be  collected  from  the  rules  of  descent  laid 
down  and  explamed  in  the  preceding  chnpter,  and  therefore 
will  need  very  little  illustration  or  counnent.  First,  when 
tlie  tenant  dies  without  any  relations  on  the  part  of  any  of 
his  ancestors ;  secondly,  when  he  dies  without  any  relations 
on  the  part  of  those  ancestors  from  wliom  his  estate  de- 
scended;  thirdly,  when  he  dies  without  any  relations  of  the 


^  Co.  JLiUt  IJ.  93* 


•  /.6.  C,L 


OF  THINGS.  246 

whole  WockI.  In  two  of  tliese  cases  llie  blcKxl  of  the  first 
purchasor  Is  ceilainly,  in  the  other  it  is  prolxibly,  at  an  end ; 
and  therefore  in  all  of  them,  the  law  directs,  that  flie  land 
shall  escheat  to  the  lord  of  the  fee;  for  the  lord  would  be 
manifestly  prejudiced,  if,  contrary  to  the  inherent  condition 
tacitly  annexed  to  all  feuds,  any  |>erson  should  be  suffered  to 
succeed  to  the  lands,  who  is  not  of  the  blood  of  the  first 
feudatory,  to  whom  for  his  personal  merit  the  estate  is  sup- 
posed to  iiave  been  granted. 

4.  A  MONSTEH,  which  hatli  not  the  shape  of  mankind, 
but  in  any  part  evidently  bears  the  resemblance  of  the  brute 
creation,  hath  no  Inlieri table  blood,  and  cannot  be  heir  to 
any  land  albeit  it  be  brought  forth  in  marriage:  but,  al- 
though it  hath  deformity  in  any  part  of  it*s  body,  jet  if  it 

hath  himian  shape  it  may  be  heir  ^  This  is  a  very  antient  [  247  ] 
rule  in  the  law^  of  England  s ;  and  it's  reason  is  too  obvious, 
and  too  shocking,  to  bear  a  minute  discussion.  The  Roman 
law  agrees  with  our  own  in  excluding  such  births  from  sue* 
cessions^:  yet  accounts  them,  however,  children  in  some 
resjiects,  where  the  parents,  or  at  least  the  father,  could  reap 
any  advantage  thereby  ' :  (as  the  j?^  tritim  libermumy  and  the 
like)  esteeming  them  the  misfortune,  rather  than  the  fault, 
of  that  parent.  But  our  law  will  not  admit  a  birth  of  this 
kind  to  be  such  an  issue,  as  shall  entitle  the  husband  to  be 
tenant  by  the  curtesy  ^ ;  because  k  is  not  capable  of  inherit- 
ing- And  therefore,  if  there  appears  no  other  heir  than  such 
a  prodigious  birth,  the  land  shall  escheat  to  the  lord. 

5,  Bastards  are  incapable  of  being  heirs.  Bastards,  by 
our  law,  are  such   children  as  are  not  born  either  in  lawful 

'  Co,  Litt,  7,  8.  vd  hujus  modi;   ampliai>enti  ui  si  j*iurr» 

•  Qui  cofUra  formam  humani  generis  digitQtt  vet  articuloi  simt  tex  tW  ftiures, 

concerto  m^nprocrcanturt  vtluH  si  mulier  iibi  nan  debet  hadtere  nisi  quimfut,  *i  inu- 

monstrnosum  vei  prodi^osum  enig&  nt^  tiiia  nutura  reddidrrit  membra,  ui  si  cur* 

iiUirr  tibcros  nou  comptUentur.      Partus  ^iis  fneritf  vd  gibhastiSf  vei  membra  tor* 

autfm  ywi  memhrorutn  ojicia  amjiliatitt  tuoxa    habtrit.       Ibid,    l.v.   tr,  5»  c*.TO. 

ui  si  MCT  digitoE  habeat  vtl  jt  piatuor  tan*  $  10. 
tumy  vcl  n  tantum  unum»  talis  inter  H-  h    w_  |,  5,  14, 

bcros  connumerabitur.    Bract,  f.  1.  c.  6.         *  J=/.  50.  16.  135.      Pfiul,  4.  sent,  9> 

I  7.     Sed  m>n  dica  partum  momtruotuin  %  63. 
licet  natura  membra  minMerit,  vci  ampli-         *^  Co*  Litt,  i9. 
averii ;  minuerii  ut  m  de/eciu  digiiorvm^ 
VOUIL                                              T 


wedlock,  or  within  a  competent  time  after  It's  determination^. 
Such  are  held  to  be  nuUhisfiiii\  the  sons  of  nobody ;  for  the 
maxitn  of  law  is,  qui  ex  tlamnato  coitu  nascuniur^  inter  iibet'os 
non  computauiur^.  Being  thus  the  sons  of  nobody,  they  have 
no  blood  in  them,  at  least  no  inheritable  blood ;  consequently, 
none  of  the  blood  of  the  first  purchaser :  and,  therefore,  if 
there  be  no  other  claimant  than  such  illegitimate  children, 
the  land  shall  escheat  to  the  lord ".  The  civil  law  differs 
from  ours  in  this  point,  and  allows  a  bastard  to  succeed  to  an 
inheritance,  if  after  it's  birth  the  mother  was  married  to  tlie 
father^:  and  also,  if  the  father  had  no  lawful  wife  or  child, 
then,  even  if  the  concubine  was  never  married  to  the  father, 
yet  she  and  her  bastard  son  were  admitted  each  to  one-twelfth 
of  the  inheritance**:  and  a  bastard  was  likewise  callable  of 
£  2iS  ]  succeetling  to  the  whole  of  his  niother*s  estate,  although  she 
was  never  married;  the  mother  being  sufficiently  certain, 
though  the  father  is  not**.  But  our  law,  in  favour  of  marriage, 
is  much  less  indulgent  to  bastards. 


Thebe  is,  indeed,  one  instance,  in  which  our  law  has  shewn 
them  some  little  regard  ;  and  that  is  usually  termed  the  case 
of  bastard  eigtie  and  viulier  puisne.  This  happens  when  a 
man  has  a  bastard  son,  and  afterwards  marries  the  mother, 
and  by  her  has  a  legitimate  son,  who,  in  the  language  of  the 
law,  !s  called  a  7mdia\  or,  as  Glanvil  ^  expresses  it  in  his 
Latin,  ^iius  muliercUus ;  the  woman  before  marriage  being 
co}icubina^  and  afterwards  mttlier.  Now  here  the  eldest  son  is>i 
bastard,  or  bastard  f^igne ;  and  the  younger  son  is  legitimatef 
or  muiicr puisne^  If  then  the  father  dies,  and  the  bastard  eigne 
enters  upon  liis  land,  and  enjoys  it  to  hts  death,  and  dies 
seised  thereof,  whereby  the  inheritance  descends  to  his  issue ; 
in  this  case  the  midier  puisne ^  and  all  other  heirs,  (thouglt 
minors,  feme-coverts,  or  under  any  incapacity  whatsover,)  are 
totally  barred  of  their  right'.  And  this,  h  As  a  punishment 
on  the  mtdier  for  his  negligence,  in  not  entering  during  the 
bastard^  life:,  and  evicting  him.  2.  Because  tie  law  will  not 
suffer  a  man  to  be  a  bastardized  after  his  death,  who  entereil 


•  a«e  Book  1.  ch.  16, 

•  Ok  Lilt,  9     Bra^.  U.  c.«.  $  7. 

•  Kindi,  law,  lit. 


'  ibtd.  c.  12. 
1  Of.  ^.57,  5. 
♦  /.  7.  c.  I. 


Litu  i  399,     Co,  Littt  844* 
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US  heir  and  died  seisetl,  and  so  passed  for  legitimate  in  his 
lifetime*  3.  Because  the  canon  law  {following  the  civil)  did 
allow  such  bastard  eigne  to  be  legitimate  on  the  siibsequeiit 
marriage  of  his  mother ;  and,  tlierefore,  the  Ijws  of  England 
(though  they  would  not  admit  either  the  civil  or  canon  law  to 
rule  the  inheritances  of  this  kingdomj  yet)  paid  such  a  regard 
to  a  person  tiius  peculiarly  circumstanced,  that,  after  the  land 
had  descended  to  his  issue,  they  would  not  unravel  the  matter 
again,  and  suiFer  his  estate  to  be  shaken.  But  this  indulgence 
was  shevkTi  to  no  other  kind  of  bastard ;  for,  if  the  mother  was 
iiever  married  to  the  father,  such  bastard  could  have  no  co- 
lourable title  at  all  \  (5) 

As  bastaixls  cannot  be  heirs  themselves,  so  neither  can  they  £  249  ] 
have  any  heirs  but  those  of  their  own  bodies.  For,  as  all 
collateral  kindred  consists  in  being  derived  fioin  the  same 
common  ancestor,  and  as  a  bastard  has  no  legal  ancestors,  he 
can  have  no  collateral  kindred ;  and,  consequently,  can  have 
no  legal  heirs,  but  such  as  claim  by  a  lineal  descent  from 
himself.  And,  therefore,  if  a  bastard  purchases  laud  and  dies 
seised  thereof  without  issue,  and  intestate,  the  land  shall 
escheat  to  tlie  lord  of  the  fee"* 

6-  Aliens  *,  also,  are  incapable  of  taking  by  descent,  or 
inheriting*^:  for  they  are  not  allowed  to  have  any  inheritable 
blood  in  them ;  rathei"  indeed  upon  a  principle  of  national  or 
civil  policy,  tlmn  upon  reasons  strictly  feodal.  Though,  if 
lands  had  been  suffered  to  fell  into  their  hands  who  owe  no 

'  LitL  §400.  ^  Sw  Book  I.  ih,  10. 

"   Bract.  /.  2.  c.7.      Co.  Litt,  2^4.  ^  Co.  LittS. 


(5)  Tlie  secon J  reason  is  iiai  trtie  generaUy,  for  in  alt  other  case*  but 
tbia  a  mail  may  be  bastardized  after  his  death,  Dol  indeed  in  the  spiritual 
courts,  which  proceed  only  in  saluitmi  anmw^  but  in  the  temporal,  where 
the  rights  of  third  perMJUs  depend  on  hi^  legitimacy.  See  Pride  v.  EarU 
of  Bath  and  Montague.    1  Salk.  120, 

The  mle  itself  prevails  equally  as  to  daughters ;  "  if  a  man  hath  mue 
two  daughters  (by  the  aaxiie  woman)  the  eldest  being  u  bastard,  and  they 
enter  and  occupy  peaceably  as  heirs;  now  the  law  in  favour  of  legitimation 
shan  not  adjudge  the  whole  possession  in  the  niulier,  who  then  had  the  only 
right,  but  in  both,  so  as  if  the  bastard  hath  issui;  and  dieth,  her  iftiue  ]»ball 
inherit/'    Co.  Litt,  t-H, 
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allegiance  to  the  crown  of  England,  the  tlesigii  of  inii^cHlueing 
imr  feuds  tl*e  defence  of  the  kingdom,  would  have  beeni 
defeated*     Wherefore,  if  a  man  leaves  no  oilier  relations  bnl 
aliens,  his  land  ihall  escheat  to  the  lord,  (6) 

As  aliens  cannot  inherit,  so  far  they  are  on  a  level  with 
bastartls;  but  as  they  are  also  disabled  to  hold  by  purchase  % 
they  are  under  still  greater  di^sabilities.  And,  as  they  cau 
neither  hold  by  purchase,  nor  by  inheritance,  it  is  almostv, 
superfluous  to  say  that  they  can  have  no  heirs,  since  they  can 
have  nothing  for  an  heir  to  inherit ;  but  so  it  is  expi-essly 
holden^,  because  they  have  not  in  tliem  any  inheritable  blood. 

And  farther,  if  an  alien  be  made  a  denizen  by  the  king's 
letters  patent,  and  tlien  purchases  lands,  (which  the  law  allows 
such  a  one  to  do,)  his  son*  born  before  his  denization,  shall 
not  (by  the  common  law)  inherit  those  lantls  ;  but  a  son  lioni 
afterwartk  may,  even  though  his  elder  brother  he  living ;  for 
the  father,  before  denization,  had  no  inheritable  blootl  to 
communicate  to  his  eldest  son ;  but  by  denization  it  acquires 
C  ^^0  ]  an  hercilitary  quality,  which  will  be  transmitted  to  his  sub- 
sequent posterity.  Yet  if  he  had  Ijcen  natural i7.etl  by  act  of 
parliament,  such  eldest  son  might  then  have  inherited ;  for 
that  cancels  all  defects,  and  is  allowctl  to  have  a  retrospective 
energy,  which  simple  denization  has  not*, 

SiK  Edward  Coke'  also  holds,  that  if  an  ahen  comcth  intr» 
England,  and  tliere  hath  issue  two  sons,  who  are  thereby 
natural-bom  subjects ;  and  one  of  thcni  purchases  land,  and 
dies  ;  yet  neither  of  these  brednvn  can  be  heir  to  the  other. 
For  the  coftrnmric  vinadum,  or  common  stock  of  their  con- 
sanguinity, is  the  faUier ;  and  as  he  had  no  inheritable  blood 
in  him,  he  could  communicate  none  to  his  sons  ;  and,  when 
the  sons  can  by  no  possibility  be  heirs  to  the  father,  the  one 

*  Co,  LItt.  2.  *  Co.  Litt,  129. 


(c)  Sec  ante,  vol.  i.  p.  571*  As  to  the  reason  here  given  for  excladin 
alicfiH  from  taking  by  descent,  it  may  t>e  observed  thski  permaaent  property 
in  laiMl  would  cretite  an  eqindly  permanent  debt  of  allegiaiito  to  the  crown  ; 
but  it  would  be  pmbnbly  an  nllc^ancc  iacon»isteat  witli  that  which  1  he- 
party  naturally  «wed  t-lic where. 
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of  them  sliall  not  be  heir  to  the  other.  And  this  opinion  of 
his  seems  founded  upon  solid  principles  of  the  antientlaw: 
not  only  from  the  rule  before  cited  **,  that  cesiuyj  qtte  doit  in- 
herit er  al  pcre^  doit  inherit et^  a! Jits :  but  also  because  we  have 
seen  that  tlie  only  feodal  foundation,  upon  which  newiy  pur- 
chased land  can  possibly  descend  to  a  brother,  is  the  suppo- 
sition and  fiction  of  law,  that  it  descended  from  some  one  of  his 
ancestors ;  but  in  this  case,  as  the  intermediate  ancestor  was 
an  alien,  from  whom  it  could  by  no  possibility  descend,  this 
should  destroy  the  supposition,  and  impede  tlie  descent,  and 
the  land  should  be  inherited  utjhtdum  stride  novum ;  tliat  is, 
by  none  but  the  lineal  descendants  of  the  purchasing  brother ; 
and  on  failure  of  them,  should  escheat  to  the  lord  of  the  fee* 
But  this  opinion  hath  been  since  over- ruled  "^i  and  it  is  now 
held  for  law,  that  the  sons  of  an  alien  bom  here,  may  inlierit 
to  each  other ;  the  descent  from  one  brother  to  another  being 
an  immediate  descent  *^  And  reasonably  enough  upon  the 
whole ;  for,  as  (in  common  purchases)  tlie  whole  of  the  sup- 
posed descent  from  indefinite  ancestors  is  but  fictitious,  the 
law  may  as  well  suppose  the  requisite  ancestor  as  suppose  the 
requisite  descent. 

It  is  also  enacted,  by  the  statute  11  &  12  WJIL  c.6.  that  [  251  ] 
all  persons,  being  natural-born  subjects  of  the  king,  may  in- 
herit and  make  tlieir  titles  by  descent  from  any  of  their 
ancestors  lineal  or  collateral ;  although  their  father  or  mother, 
or  other  ancestor,  by,  from,  through,  or  under  whom  they 
derive  their  pedigrees,  were  born  out  of  the  king's  allegiance* 
But  inconveniences  were  afterwards  apprehended,  in  case 
persons  should  thereby  gain  a  future  capacity  to  inherit,  who 
did  not  exist  at  the  death  of  the  person  last  seised.  As,  if 
Francis  the  elder  brother  of  John  Stiles  be  an  alien,  and 
Oliver  the  younger  be  a  natural- born  subject,  upon  John's 
death  without  issue  his  lands  will  descend  to  Oliver  the 
yoimger  brother:  now,  if  afterwards  Francis  has  a  child 
born  in  England,  it  was  feared  that,  under  the  statute  of 
king  William,  this  new-bom  child  might  defeat  the  estate  of 
his  uncle  Oliver.  Wherefore  it  is  provided,  by  the  statute 
25Geo.IL  c.39.  that  no  right  of  inheritance  shall  accrue  by 

**  Sec  pag.  223,  mod  239.  ^  See  pag.  2^^, 

*  lVentr4I3.   1  Lev,  ^9.   1  Sid  193. 
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virtue  of  the  former  sLitule  to  any  personis  whatsoever  unless 
they  are  in  being  and  capable  to  take  as  heirs  at  the  dcatli  of 
the  person  last  seised :  —  with  an  except! on,  however,  to  the 
case,  where  lands  shall  descend  to  the  daughter  of  an  alien  ; 
which  descent  shall  be  divested  in  favour  of  an  after-iwrn 
brother,  or  the  inheritance  shall  be  divided  with  an  after- bom j 
sister  or  listers,  according  to  the  usual  rule  '^  of  descents  by 
the  connnon  law* 

7.  By  attainder  also,  for  treason  or  other  felony?  the  blood 
of  the  person  attaiuted  is  so  corrupte<l,  as  to  be  rendered  no 
longer  inheritable* 


Gtieat  care  must  be  taken  to  distinguish  between  forfeiture 
of  lands  to  the  king,  and  this  species  of  escheat  to  the  lord ; 
which,  by  reason  of  their  similitude  in  some  circumstances, 
and  because  the  crown  is  very  frequently  the  immediate  lord 
of  the  fee,  and  therefore  entitled  to  both,  have  been  often 
confounded  together.  Forfeiture  of  lands,  and  of  whatever 
else  the  offender  possessed,  was  the  doctrine  of  the  old  Saxon 
[  25  a  J  law%  as  a  part  of  punishment  for  the  ofTence;  and  does  not 
at  all  relate  to  the  feodal  system,  nor  Is  the  conse<|uence  of 
any  signiory  or  lordship  paramount  ^ :  but,  being  a  prerogative 
vested  in  the  crown,  was  neither  sui>erseded  nor  diminished 
by  the  introtluction  of  the  Norman  tenures;  a  fruit  and  con- 
sequence of  which,  escheat  must  undoubtedly  be  reckoned* 
Escheat,  therefore,  operates  in  subordination  to  this  mor^] 
antient  and  superior  law  of  forfeiture. 

The  doctrine  of  escheat  upon  attainder,  taken  singly,  is 
this:  that  the  bloo<I  of  the  tenant,  by  the  commission  of  any 
felony,  (under  which  denomination  all  treasons  were  formerly 
comprized 'f,)  is  corrupted  and  stained,  and  ihe  original 
donation  of  the  feud  is  thereby  determined,  it  being  always^ 
granted  to  the  vasal  on  the  implied  condition  of  dum  bait  se 
gesserit.  Upon  the  thorough  demonstration  of  which  guilt, 
by  legal  attainder,  the  feoilal  covenant  and  mutual  bond  of 
fealty  are  held  to  be  broken,   the  estate  instantly  fidls  back 


t  :UdsU  15.  Slat.  35£dw.tl]^, 


Ch,  15* 


OF  THINGS. 


252 


from  the  oflfender  to  the  lord  of  the  fee,  and  the  iiiherl table 
quality  of  his  blo<xl  is  extinguished  and  bkittcd  out  for  ever* 
In  this  situation  tlie  law  of  feodal  escheat  wiis  brouglit  into 
England  at  the  conquest;  and  in  general  superadded  to  the 
antient  law  of  forfeiture.  In  consequence  of  which  corruption 
and  extinction  of  hereditary  blood,  the  hind  of  all  felons  would 
immediately  revest  in  the  lord,  but  that  the  superior  law  of 
forfeiture  intervenes,  and  intercepts  it  in  it's  passage :  in  aise 
of  treason,  for  ever ;  in  case  of  other  felony,  for  only  a  year 
and  a  day;  after  which  time  it  goes  to  the  lord  in  a  regular 
course  of  escheat '',  as  it  would  have  done  to  the  heir  of  tlie 
felon  in  case  the  feodal  tenures  had  never  been  introdnced- 
And  that  this  is  the  true  operation  and  genuine  iiistory  of 
escheats  will  most  evidently  appear  from  this  incident  to  gavel- 
kind lands  (which  seems  to  be  d»e  old  Saxon  tenure,}  that 
they  are  in  no  case  subject  to  escheat  for  felony*  though  they 
are  liable  to  forfeiture  for  treason ', 

As  a  consequence  of  this  doctrine  of  escheat^  all  lands  of  [  253  ^ 
inheritance  immediately  revesting  in  the  lonl,  the  wife  of  the 
felon  was  liable  to  lose  her  dower,  till  the  statute  1  Edw.  VI. 
c.  1 2.  enacted,  that  albeit  any  |>erson  be  attainted  of  misprision 
of  treason,  murder,  or  felony,  yet  Ids  wiie  sliiill  enjoy  her 
dower.  But  she  has  not  this  indulgence  where  the  antient 
law  of  forfeiture  operates,  for  it  is  expressly  prnvidifd  by  the 
statute  5  ik6  txlw,  V'l.  c.  IK  that  the  wife  of  one  attaint  of 
high  treason  shall  not  be  endowed  at  all.  (7) 

HrTHERTo  we  have  only  spoken  of  estates  vested  in  the 
offender,  at  the  time  of  hh  oifence  or  attainder.     And  here 

the  law  of  forfeiture  stops ;  hut  the  law  of  escheat  pursues 
tlie  matter  still  farther.     For  tlie  blood  of  the  tenant  beinjx 


»i  2lntt36, 


*  Somncr,  53.     Wright,  Ten*  118, 


(7)  The  lE.G.  C.I 2.  t.l7.  ordained  that  attnindnr  of  treason,  petit 
treason^  misprision  of  treason,  murder,  or  any  felony,  should  not  prevent 
the  wife  of  her  dower;  the  5&6 E,6.  c.  II.  s, IJ.  ru^tored  tlie  old  Jaw  in 
the  case  of  all  treasons  "  whatsoever  they  he."  The  wife,  therefore,  it 
barred  by  the  attainder  of  her  husband  for  petit  treusOD  at  well  ai  high. 
Sec  Co.  I/itt.37*a,  Staundf.  l!}j*b. 
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utterly  conupteil  and  extinguished,  it  follows  not  only  that 
all  tliat  he  now  has  shall  escheat  from  him,  but  also  that  he 
shall  be  incapable  of  inheriting  any  tiling  for  the  future. 
This  may  farther  illustrate  the  distuictioii  between  forfeiture 
and  escheat.  If,  therefore,  a  father  be  seised  in  fee,  and  the 
son  commits  treason  and  is  attainted,  and  then  the  father  dies  j 
here  the  lands  shall  escheat  to  tlie  lord ;  because  the  son,  by 
the  corruption  of  his  bloml,  is  incapable  to  be  heir,  and  there 
can  be  no  other  heir  during  his  hfe ;  but  nothing  shall  be 
forfeited  to  the  king,  for  the  son  never  had  any  intere^st  in  the 
lands  to  forfeit  *^>  In  this  case  the  escheat  operates,  and  not 
the  forfeiture;  but  in  the  following  instance  the  fbrfeitnre 
works,  and  not  the  escheat.  As  where  a  new  felony  is  created 
by  act  of  parhament,  and  it  is  provided  (as  is  frequently  the 
case)  that  it  shall  not  extend  to  corruption  of  blood ;  here  the 
lands  of  the  felon  shall  not  escheat  to  the  lord,  but  yet  the 
profits  of  til  em  shall  be  forfeited  to  the  king  for  a  year  and  a 
day,  and  so  long  after  as  the  offender  lives  I 


There  is  yet  a  farther  consequence  of  the  corruption  and 
extinction  of  hereditary  blootl,  which  is  this  :  that  tiie  person 
[  251  ]  attainted  shall  not  only  be  incapable  himself  of  inheriting, 
or  transmitting  his  own  pro[>erty  by  heirship,  but  shall  also 
obstruct  the  descent  of  lands  or  tenements  to  his  posterity,  in 
all  cases  wliere  they  are  obliged  to  derive  their  title  thri>ugh 
him  from  any  remoter  ancestor.  The  channel  which  con- 
\*eyed  the  hereditary  blood  from  liis  ancestors  to  him,  is  not 
only  exhausted  for  the  present,  but  totally  tiammed  up  and 
rendered  impervious  for  the  future^  This  is  a  refinement 
upon  the  antient  law  of  feuds,  which  allowed  that  the  grand- 
son might  be  heir  to  his  grand  lather,  though  the  son  in  the 
interuietliate  generation  was  guilty  of  felony  "".  But,  by  die 
law  of  England,  a  man's  blood  is  so  universally  corrupted 
by  attainder,  that  his  sons  can  neither  inherit  to  him  nor  to 
any  other  ancestors  ",  at  lenst  on  the  part  of  their  attainted 
father. 

Tiiifi  corruption   of  blood  cannot  be  absolutely  removed 
but  by    authority  of  parliament.     The  king  may  excuse  the 
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public  puniiihiiient  of  an  offender ;  but  cannot  abolish  the 
private  right,  wliich  has  accrueil  or  may  accrue  to  individuals 
as  a  consequence  of  the  criniinars  attainder.  He  may  remit 
a  forfeiture,  in  which  the  interest  of  the  crown  is  alone  con- 
cerned :  but  he  cannot  wipe  away  the  corruption  of  blood ; 
lor  therein  a  third  person  hath  an  interest,  the  lord  who 
claims  by  escheat.  If  tlierefore  a  man  hath  a  son,  and  is  at^ 
tabted,  and  afterwards  pardoned  by  the  kiog ;  this  son  can 
never  inherit  to  his  fadier,  or  father's  ancestors ;  because  his 
paternal  blood,  being  once  thoixjughly  corrupted  by  his  fa- 
ther's attainder,  must  conthiue  so :  but  if  the  son  had  been 
born  after  the  pardon,  lie  might  inherit ;  because  by  the  par- 
don the  father  is  made  a  new  man,  and  may  convey  new 
inheritable  blood  to  his  after-born  children*^. 

Herein  there  is  however  a  difference  between  aliens  and 
persons  attainted.  Of  aliens,  who  could  never  by  any  possi- 
bility be  heirs,  the  law  takes  no  noticti :  and  therefore  we  have 
seen,  that  an  alien  elder  brotlier  shall  not  impede  the  descent  [  255  ] 
to  a  natural -born  younger  brother*  But  in  attainders  it  is 
otherwise;  for  if  a  man  hath  issue  a  son,  and  is  attainted, 
and  afterwards  pardoned,  and  then  hath  issue  a  second  son, 
and  dies^  here  the  corruption  of  blood  is  not  removed  from 
the  eldest,  and  therefore  lie  cannot  be  heir;  neither  can  the 
youngest  be  heir,  for  he  hath  an  elder  brother  living,  of 
whom  the  law  takes  notice,  as  he  once  had  a  possibility  of 
being  heir:  and  dierefore  the  younger  brother  shall  not  in- 
herit, but  the  land  shall  escheat  to  the  lord:  though  had  the 
iilder  died  without  issue  in  the  life  of  the  father,  the  younger 
son  born  after  the  pardon  might  well  have  inherited,  for  he 
hath  no  corruption  of  blood  P.  So  if  a  man  hath  issue 
two  sons,  and  the  elder  in  the  lifetime  of  the  father  hath 
issue,  and  then  is  attainted  and  executed,  and  afterwards 
the  father  dies,  the  lands  of  die  father  shall  not  descend 
to  the  younger  son;  for  the  issue  of  the  elder,  which  had 
once  a  possibility  to  inherit,  shall  impede  the  descent  to  the 
younger,  and  the  land  shall  escheat  to  the  lord  **•  Sir  Ed- 
ward Coke  in  this  case  allows  %  that  if  the  ancestor  be  at- 
iainted,  his   sons  born  before  the  attainder  may  be  heirs  to 

«  Co.  Uuu  398.  ^  ML  B,  t  Dyzt.  4B.  '  Co.  Liu.  a. 
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eaeh  other;  and  distlngiiishes  it  from  the  case  of  the  sons 
of  an  alien,  because  in  this  case  the  blood  was  inheritable 
when  imparted  to  them  from  the  father;  but  he  makes  a 
doubt  (upon  the  principles  before  mentioned,  which  are 
now  over- ruled*)  whether  sons,  born  after  tlie  attainder,  caa 
inherit  to  each  other,  for  they  never  had  any  inheritable 
blood  in  them. 

Upon  the  whole  it  appears,  that  a  person  attainted  is 
neither  allowed  to  retain  his  former  estate,  nor  to  inherit 
any  future  one,  nor  to  transmit  any  inheritance  to  his  issue, 
either  immediately  from  himself,  or  mediately  through  him- 
self from  any  remoter  ancestor;  for  his  inheritable  blood, 
which  is  necessary  either  to  hold,  to  take,  or  to  transmit 
any  feodal  property,  is  blotted  out,  corrupted,  and  extin- 
guished for  ever ;  the  consequence  of  which  is,  that  estates 
thus  im|)eded  in  tlieir  descent,  result  back  and  esclicat  to 
the  lord. 


r  256  ]  This  corruption  of  blood,  thus  arising  from  feodal  prin- 
ciples, but  perhaps  extended  farther  then  even  those  prin- 
ciples will  warrant,  has  been  long  looked  upon  a^  a  pecu- 
liar hardship :  -  because  the  oppresive  part  of  the  feodal 
tenures  being  now  in  general  abolished,  it  seems  unreason- 
able to  reserve  one  of  their  most  inequitable  consequences  ; 
namely,  that  the  children  should  not  only  be  retluced  to 
present  poverty  (which,  however  severe,  is  sufHciently  jus* 
tified  upon  reasons  of  public  policy),  but  also  be  laid  under 
future  difficulties  of  inheritance,  on  account  of  the  guilt  of 
their  ancestors.  And  tlierefore  in  most  (if  not  all)  of  the  new 
felonies  created  by  parliament  since  the  reign  of  Henry  the 
eighth,  it  is  declared,  that  they  shall  not  extend  to  any  cor- 
ruption of  blootl:  imd  by  the  statue  7  Ann,  c.  2L  (the  oper- 
ation of  which  is  post]K)ned  by  the  statute  17  Geo.  II.  c^39.) 
it  is  enacted,  that  after  the  death  of  the  late  pretender,  and 
his  sons,  no  attainder  for  treason  shall  extend  to  the  disin- 
heriting any  heir,  nor  the  prejudice  of  any  person,  other 
than  the  offender  himself:  wliich  provisions  have  indeed 
carried  the  remedy  farther  than  was  re<|uired  by  the  hard* 

*  I  H«l.  r.  C.  357. 
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ship  above  complained  of:  which  is  only  the  liitiire  obstruc- 
tion of  descents,  where  the  pedigree  happens  to  be  deduced 
through  the  blood  of  an  attainted  ancestor*  («) 

Before  I  conclude  this  head  of  esclieat  I  must  men- 
tion one  singular  instance  in  which  lands  held  in  fee-simple 
are  not  liable  to  escheat  to  the  lord,  even  when  their  owner 
is  no  more,  and  hath  left  no  heirs  to  inherit  them.  And 
this  is  the  case  of  a  cor(>oration ;  for  if  that  comes  by  any 
accident  to  be  dissolved,  the  donor  or  his  heirs  shall  have 
the  land  again  in  reversion,  and  not  the  lord  by  escheat :  • 
which  is  perhaps  the  only  instance  where  a  reversion  can  be 
expectant  on  a  grant  in  fee-simple  absolute.  But  die  law, 
we  are  told  \  doth  tacitly  annex  a  condition  to  every  such 
gift  or  grant,  that  if  the  corporation  be  dissolved,  the  donor 
or  grantor  sliall  re-enter ;  for  the  cause  of  tlie  gift  or  grant  [  257  ] 
faileth.  This  is  indeed  founded  upon  the  seH-same  principle 
as  the  law  of  escheat ;  the  heirs  of  the  donor  being  only  sub- 
stituted instead  of  the  chief  loi'd  of  the  fee:  which  was  for- 
merly very  frequeudy  tiie  case  in  subinfeudations,  or  alien- 
ations of  lands  by  a  vasal  to  be  holden  as  of  himself,  till  that 
practice  w^as  restrained  by  the  statute  of  qtda  erupimes^ 
IB  Etlw,  L  st.L,  to  which  this  very  singular  instance  still  m 
some  degree  remains  an  exception. 

There  is  one  more  incapacity  of  taking  by  descent, 
which,  not  being  productive  of  any  escheat,  is  not  strictly  re- 
ducible to  this  head,  and  yet  must  not  be  passed  over  in 
silence.  It  is  enacted  by  the  statute  II  Jk  12  Will,  III,  c,  4^. 
that  every  papist  who  shall  not  abjure  the  errors  of  his  reli- 
gion by  taking  the  oaths  to  die  goveniment,  and  making  the 
declaration  against  trans nbstantiation,  widiin  six  months  after 
he  has  attained  the  age  of  eighteen  years,  shall  be  incapable 
of  inheriting,  or  taking  by  descent  as  well  as  purchase,   any 

'  Co.Litt.  la 


(8)  See  vol.IV,  p»5§5.  n.(5).  If  the  statute  of  Anne  had  ever  been  allowed 
to  take  efTect,  it  would  have  introduced  a  curious  auomaly  in  the  law,  and 
placed  the  hdr  of  one  attainted  of  irca&on  on  a  belter  footing  tliiin  the 
heir  of  one  Hltuinted  of  a  felony  at  commoa  law,  in  whom  the  coumiou 
hiw  dieabilities»  wotdd  have  t^ted. 
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voA  estates  whatsoever ;  aiid  his  next  of  kin,  being  a  protest- 
ant,  shall  hold  them  to  his  own  use  till  such  time  as  lie 
complies  with  the  terms  imposed  by  the  act  (9)*  This  in- 
capacity is  merely  personal ;  it  affects  himself  only,  and  does 
not  destroy  the  inheritable  quality  of  his  blood,  so  as  to  im- 
pede the  descents  to  others  of  his  kindrecK  In  hke  manner 
as,  even  in  the  times  of  popery,  one  who  entered  into  religion, 
and  became  a  monk  professed,  was  incapable  of  inheriting 
lands  both  in  our  own  »*  and  tlie  feodal  law;  co  qttod  destit 
isse  miles  seadi  qui  /actus  est  miles  Ckristi :  nee  beneficium 
pcrlinet  ad  earn  qui  noti  debet  gerere  offieiupt  *•  But  yet  he 
was  accounted  only  civilita^  juofitms  /  he  did  not  impede  the 
descent  to  others,  but  the  next  heir  was  entitled  to  his  or  his 
ancestor's  estate. 


These  are  the  several  deficiencies  of  hereditaiy  blooil, 
recognized  by  the  hiw  of  Englimd ;  which,  so  often  as  they 
hap|>en,  occasion  lands  to  escheat  to  the  original  proprietary 

or  lord. 


Co,  Utt. 


S  Feud,  n. 


(9)SecVoLIV.  p.58  II  6. 


Cli.16.  OF  THINGS.  2^ 


CHAPTER    THE    SIXTEENTH: 


OF  TITLE  BY   OCCUPANCY. 


QCCUPANCY  is  the  taking  possession  of  those  things 
which  l>efore  belonged  to  nobody.  This,  as  we  have 
seen*,  is  the  true  ground  and  foundation  of  all  property,  o*^ 
of  holding  those  things  in  severalty,  which  by  the  law  of 
nature,  unqualified  by  that  of  society,  were  common  to  all 
mankind.  But  when  once  it  was  agreed  that  every  thing 
capable  of  ownership  should  have  an  owner,  natural  reason 
suggested,  that  he  who  could  first  declare  his  intention  of 
appropriating  any  thing  to  his  own  use,  and,  in  consequence 
of  such  intention,  actually  took  it  into  possession,  should 
thereby  gain  the  absolute  property  of  it ;  according  to  that 
rule  of  the  law  of  nations,  recognized  by  the  laws  of  Rome^ 
quod  nuUius  est,  id  rations  naturali  occupanti  conceditur. 

This  right  of  occupancy,  so  far  as  it  concerns  real  pro- 
perty, (for  of  personal  chattels  I  am  not  in  this  place  to 
speak,)  hath  been  confined  by  the  laws  of  England  within  a 
very  narrow  compass;  and  was  extended  only  to  a  single  in- 
stance :  namely,  where  a  man  was  tenant  jmr  outer  vie,  or 
had  an  estate  granted  to  himself  only  (without  mentioning  his 
heirs)  for  the  life  of  another  man,  and  died  during  the  life  of 
cestuy  que  vie,  or  him  by  whose  life  it  was  holden;  in  this  case 
he  that  could  first  enter  on  the  land  might  lawfully  retain  the 
possession,  so  long  as  cestuy  qui  vie  lived,  by  right  of  occupancy*. 

>  See  pag.  3&8.  «  Co.  Litt.41. 
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This  seems  to  have  been  recurring  to  first  principles,  and 
calling  in  tlie  law  of  nature  to  ascertain  the  property  of  the 
land  when  left  without  a  legal  owner.  For  it  did  not  revert 
to  the  grantor,  though  it  formerly**  was  supposed  so  to  do;  for 
he  had  parted  with  all  his  interest,  so  long  as  ceslu^  que  vie 
Hved:  it  did  not  escheat  to  the  lord  of  the  fee,  for  all  escheats 
must  be  of  the  absolute  entire  fee,  and  not  of  any  particular 
estate  carved  out  of  it :  much  less  of  so  minute  a  remnant  as 
this :  it  did  not  belong  to  the  grantee ;  for  he  was  dead  :  it 
did  not  descend  to  his  heirs;  for  there  were  no  wortis  of  in- 
heritance in  the  grant :  nor  could  it  vest  in  his  executors ;  for 
no  executors  could  succeed  to  a  freehold.  Belonging,  tliere- 
fore,  to  nobody,  like  the  haercditas  jacens  of  die  Romans,  the 
law  left  it  oi>en  to  be  seised  and  appropriated  by  tlie  first 
person  that  could  enter  u|K)ii  it,  during  the  lite  of  cesiuif  que  vie, 
under  the  name  of  an  occupant  But  there  was  no  right  of 
occupancy  allowed,  where  the  king  had  the  reversion  of  the 
lands :  for  the  reversioner  hath  an  equal  right  with  any  otlier 
man  to  enter  upon  the  vacant  possession,  and  'where  the 
king^s  title  and  a  subject's  concur,  the  king's  shall  be  always 
preferred  :  against  the  king,  therefore,  there  could  be  no  prior 
occupant,  because  mdlum  iemptis  ocawrit  regi".  And,  even  in 
the  case  of  a  subject,  had  the  estate  par  aider  vie  been  granted 
to  a  man  and  his  heirs  during  Ote  life  of  cestui^  que  tvV,  there 
tlie  heir  might,  and  still  may,  enter  and  hold  possession,  and 
is  called  in  law  a  special  occupant :  as  ha\  ing  a  special  exclu- 
sive right,  by  the  terms  of  the  original  grant,  to  enter  upon 
and  occupy  diis  haercditas  jacens^  during  the  residue  of  tlie 
estate  granteil :  though  some  have  thought  him  so  calletl  with 
no  veiy  great  propriety^;  and  diat  such  estate  is  ratljer  a 
descendible  freehold.  But  the  title  of  common  occupancy 
b  now  reduced  almost  notliing  by  two  statutes:  the  one 
29  Car*  II.  c.3.  which  enacts  (according  to  the  antient  rule  of 
law*)  that  where  there  is  no  special  occupant,  in  whom  the 
estate  may  vest,  the  tenant  pur  aider  inc  may  devise  it  by  will, 
[  260  ]  or  it  shall  go  to  the  executors  or  administrators,  and  be  assets 
in  their  hand  for  payment  of  debts :  the  odier  that  of  1  *  Geo.  1 1, 
c.  20.  which  enacts,  that  the  suqdus  of  such  estate  pur  outer 


*  Brwrt,  h%  c,%  (A.  $f>  3.  C.  %  44, 

Flet.  /.:*.  tf.lS.  16,  IS,  €.5,  $  IS, 

*  Co.  Liu.  41. 


r  Vaugli.  20U 


Clu  16. 


OF  THINGS, 


vi>,  afterpayment  of  debts,  shall  go  in  a  course  of  distribution 
like  a  chattel-interest. 

By  tliese  two  statutes  the  title  of  common  occupancy  is  ut- 
terly extinct  and  aboliished  ;  tliough  that  of  special  occupancy 
by  the  lieir  at  law  continues  to  this  day  j  such  heir  being 
lield  to  succeed  to  the  ancestor's  estate,  not  by  descent,  for 
then  he  must  take  an  estate  of  inheritance,  but  as  an  occupant 
specially  marked  out  and  appointed  by  the  original  grant. 
But,  as  betbre  the  statutes  there  coukl  no  common  occupancy 
be  Iiad  of  incorporeal  hereditaments,  as  of  rents,  tithes,  ad  vow- 
sons,  commons,  or  the  like  s,  (because,  wirii  respect  to  them, 
there  could  be  no  actual  entry  made,  or  corporal  seisin  liad ; 
and,  therefore,  by  the  death  of  the  grantee  ptir  aatet'  vie  a 
grant  of  snch  hereditaments  was  entirely  determined,}  so  now, 
I  apprehend,  notwithstanding  these  statutes,  such  grant  would 
be  determined  likewise ;  and  the  herethtaments  would  not  be 
devisable,  nor  vest  in  die  executors,  nor  go  in  a  course  of 
distribution*  For  these  statutes  must  not  be  construed  so  as 
to  create  any  new  estate,  or  keep  that  ahve  which  by  the  com- 
mon law  was  determined,  and  thereby  to  defer  the  grantor's 
reversion  ;  but  merely  to  dispose  of  an  interest  hi  being,  to 
which  by  law  there  was  no  owner,  and  which,  therefore,  was 
left  open  to  the  first  occupant,  Wlien  there  is  a  residue  left, 
the  statutes  give  it  to  die  executors  and  admuiistrators,  instead 
of  die  first  occupant ;  but  they  will  not  create  a  residue,  on 
purpose  to  give  it  to  either  ^.  They  only  meant  to  provide 
an  appointed  instead  of  a  casual,  a  certain  instead  of  an  im- 
certain,  owner  of  lands  which  before  were  nobody's ;  and 
thereby  to  supply  this  castis  omissusy  and  render  die  disposition 
of  law  in  all  respects  entirely  uniform ;  this  being  die  only  in- 
stance wherein  a  title  to  a  real  estate  could  ever  be  acquired 
by  occupancy,  { 1 ) 

*  Co.  Lilt-  41,      Vough,  301.  t^nj  ekemoAifntsri/ corpttr&tion,  of  tilhea 

^  Butft«c  now  the  statute  5  Gea. II L  of  Qtber  incarptirDal  hercditAiEients,  » 

c.  1 7*  which  make»  tcAse«  for  one,  two,  good  And  vlSectMaH  Iff  aU  intntts  and  pur^ 

or  thrue  lives,  by  ecciedasticat  persons  or  potcM  u  tenaes  of  corjMifeal  possessions. 


(l)  The  contrary  has  been  determined  in  die  ciuie  of  m  rent,  upon  prin« 
ciples  which  apply  equntly  to  all  other  incorporeal  hereditaments.  And 
ihe  deci^iun  ^eenis  rea^nabJe,  for  by  this  con:»cniCtioii  of  the  statutes,  n^ 

*7  r*w 
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This,  I  say,  was  the  only  instance ;   for  I  think  there  can 
be  no  other  case  devised,  wherein  there  is  not  some  owner  of 

the  land  aj>poitited  by  the  law.  In  the  case  of  a  sole  cor- 
poration, as  a  parson  of  a  church,  when  he  dies  or  resigns, 
thougli  there  is  no  actual  owner  of  the  land  till  a  successor  be 
appointed,  yet  there  is  a  legal,  pofenlial  ownership,  subsisting 
in  contemplation  of  law ;  and  when  the  successor  is  appointed, 
his  apjx>intment  shall  Iiave  a  retrospect  and  relation  back- 
wards, so  as  to  entitle  him  to  all  the  profits  from  the  instant 
that  tlie  vacancy  commenced.  And,  in  all  other  instances, 
when  the  tenant  dies  intestate,  and  no  other  owner  of  the 
lands  is  to  be  found,  in  the  common  course  of  descents,  there 
the  law  vests  an  ownership  in  the  king,  or  in  the  subordinate 
lord  of  the  fee,  by  escheat. 


So  also  in  some  cases,  where  die  laws  of  other  nations  give 
a  right  by  occupancy,  as  in  lands  newly  created,  by  the  rising 

of  an  island  in  the  sea  or  in  a  river,  or  by  the  alluvion  or 
dereliction  of  the  waters ;  in  these  instances  the  law  of  Eng- 
land assigns  tliem  an  immediate  owner.  For  Bracton  tells 
uh\  tliat  if  an  island  arise  in  the  middle  of  a  rnrry  it  belongs 
in  common  to  those  who  have  lands  on  eacli  side  thereof;  but 
if  it  be  nearer  to  one  bank  than  the  other,  it  belongs  only  to 
him  who  is  propnetor  of  the  nearest  shore :  which  is  agree- 
able to,  and  probably  copied  from,  the  civil  law  ^,  Yet  this 
aeems  only  to  be  reasonable,  where  the  soil  of  the  river  is 


'  h2.  cS. 


^  Intt,  i,  K22. 


new  estate  is  created,  nor  the  grantor's  reversion  deferred  beyond  the 
original  intention  of  the  parties  ;  the  grantor  parts  with  all  his  interest  so 
loDf  as  cettu^  qua  ^k  livcs^  equally  in  grants  of  incorporeal,  9&  oi  corporeal 
hereditaments ;  and  t!ie  grantee  amy,  at  common  Inw,  assign  his  interest 
in  his  lifewtime ;  the  statutes,  therefore,  merely  effectuate  the  intention  of 
the  grantor,  and  make  more  complete  the  interest  of  the  grantee,  Rm»* 
tmttm  V,  Duchext  of  Aioniagw^  per  Lord  Keeper  HarcourL  5  P.  WlM. 
264.  a.  On  the  other  hand,  it  has  been  dclemnned  that  the  statu te-i  do 
not  extend  to  copyholds,  because  their  object  t^^ing  not  to  prejudice  any 
exbting  right,  but  to  dispose  of  that  which  had  no  owner  at  common  law, 
they  cannot  be  taken  to  apply  to  a  ca*e,  where  the  lord  retaining  the  free- 
hold m  his  own  hand  had  a  right  at  common  law,  and  where  ronsequently 
the  inconvenience  of  general  occupancy  never  existed.  Zouck  v.  Forte, 
7  East,  UC. 
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equally  divided  between  the  owners  of  the  opposite  shores  ; 
tor  if  the  wliole  soil  is  the  freehold  of  any  one  man,  as  it  usually 
is  whenever  a  several  fishery  is  claimed  \  there  it  seems  just 
(and  so  is  the  constant  practice)  that  the  eyotts  or  little 
isUinds,  arising  in  any  part  of  the  river,  shall  be  the  property 
of  him  who  owneth  the  piscary  and  the  soil  However,  in 
case  a  new  island  rise  in  the  sea^  though  the  civil  law  gives  it 
to  the  first  occupant '",  yet  ours  gives  it  to  the  king  "*  (2) 
And  as  to  lands  gained  from  the  sea,  either  by  alltmoHy  by  [  2618  ] 
tlie  washing  up  of  sand  and  earth,  so  as  in  time  to  make  iert^a 
Jrma ;  or  by  derelkiioti^  as  when  the  sea  shrinks  back  below 
the  usual  water-mark ;  in  these  cases  tlie  law  is  held  to  be, 
that  if  this  gain  be  by  little  and  little,  by  small  and  imper- 
ceptible  degrees,  it  shall  go  to  the  ownier  of  the  land  mdjoin- 
ing  *^*  For  de  minimis  noti  curat  lex :  and,  besides^  thme 
owners,  being  often  losers  by  the  breaking  in  of  the  sea,  or  at 
charges  to  keep  it  out,  this  possible  gahi  is,  therefore,  a  reci- 
procal consideration  for  such  possible  charge  or  loss.  But  if 
the  alluvion  or  dereliction  be  sudden  and  considerable,  in 
this  case  it  belongs  to  the  king ;  for,  as  the  king  is  lord  of  the 
sea,  and  so  owner  of  tlie  soil  while  it  is  covered  witli  water, 
it  is  but  reasonable  he  should  have  tlie  soil,  when  the  water 
has  left  it  dry  ■*.  So  that  the  quantity  of  ground  gained,  and 
ttie  time  during  which  it  is  gaining,  are  what  make  it  either 
the  king*s  or  the  subject's  property.  In  die  same  manner  if 
a  river,  running  between  two  lordships,  by  degrees  gains 
upon  the  one,  and  thereby  leaves  the  other  dry  j  the  owner 
who  loses  his  ground  thus  imperceptibly  has  no  remedy  :  but 
if  tlie  course  of  the  river  be  changed  by  a  sudden  and  violent 
floods  or  other  hasty  means,  and  thereby  a  man  loses  bis 
ground,  it  Is  said  that  he  shall  have  what  the  river  has  left  in 


^ 


*  Salk.€37.      SwpAg.39. 


y  CkIIjs,  24.  28. 


Djer.  3S?6, 


i     . 


{«)  BractOEi,  in  the  passage  dted,  giv^es  it  to  the  first  occupant,  not  to 
the  king^  adopting  the  very  words  of  the  inslituteft.  Calhs'^  argument  h, 
that  the  sea  in  property,  possession,  ood  profit,  tarn  in  aqua  quam  in  $oio, 
belongs  to  the  king  in  the  right  of  his  crown,  and,  theretbre,  thai  the 
ground  which  was  his  when  it  was  covered  with  waters^  is  his  also  whea 
the  waters  have  led  it«    Lect*  1 .  p.  44. 
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any  other  place,  as  a  recompense  for  this  sudden  loss  ***  And 
this  law  of  alluvions  and  derelictions,  with  regard  to  rivers^  b 
nearly  the  same  in  the  imperial  law^;  from  whence,  indeed} 
these  our  determinations  seem  to  have  been  drawn  and 
adopted:  but  we  ourselves,  as  islanders,  have  applied  them 
to  marine  increases  ;  and  have  given  our  sovereign  the  prero- 
gative he  enjoys,  as  well  upon  the  particular  reasons  before  ^ 
mentioned,  as  upon  this  other  general  ground  of  pi-erogative, 
which  was  formerly  remarked  %  that  whatever  hath  no  other 
owner  is  vested  by  law  in  the  king.  (3) 


•  Sec  Vol  I,  pig.298. 


(3)  See  the  cases  of  BlundcU  v.  Caiteraii^  5  B.  &  A.  268.,  and  tlie  King  v. 
Lord  Varhorough,  2  B^&C.91.;  in  the  first  of  which  the  general  property 
in  the  sea  shore,  both  as  to  lU  nature  and  in  whom  vested^  was  much  con* 
ddered ;  and  the  latter  of  which  turned  upon  the  doctrine  of  accretion  by 
alluvion  of  the  sea. 

Upon  the  general  principle  of  first  occupancy  it  is  that,  if  A  has  appro- 
priated to  himself,  and  thereby  acquired  a  right  to  a  certain  part  of  a  stream 
for  the  use  of  his  mill,  and  B  subsequently  bijilds  a  mill  lower  down,  a^d 
occupiei  the  remaining  portion  of  the  water,  A  cannot  now  divert  any 
portion  of  that  remainder  from  B :  both  rights  are  not  only  acquired  by 
occupancy,  but  limited  by  it  also.    Beuietf  v.  Skaw^  6  East,  206. 
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OF  TITLE  BY  PRESCRIPTION. 


A  THIRD  niellicKl  of  acquiring  real  property  by  purchase 
is  that  by  jfrescripiion ;  as  when  a  man  can  shew  no  other 
title  to  what  he  claims,  than  that  he,  ami  those  under  whom 
he  claims,  have  imniemoriayy  used  to  enjoy  it.  Concerning 
customs,  or  immemorial  usages,  in  general,  witli  the  several 
requisites  and  rules  to  be  observed,  in  order  to  prove  their 
existence  and  vahdity,  we  inquiretl  at  large  In  the  preceding 
part  of  these  commentaries*.  At  present,  therefore,  I  shall 
only,  first,  distinguish  between  cmforru  strictly  taktii,  and 
prescription ,-  and  tlien  shew  what  sort  of  things  may  be  pre- 
sci  iljed  for. 


And,  tirst,  the  distinction  between  custom  and  prescription 
is  this ;  that  custom  is  pro[>erly  a  locai  usage,  and  not  annexed 

to  any  person ;  such  as  a  custom  in  the  manor  of  Dale  that  lands 
sliall  descend  to  the  youngest  son  :  prescription  is  mere[v  a 
personal  usage;  as,  tliat  Sempronius  and  his  ancestors,  or 
those  whose  estate  he  hath,  have  used  time  out  of  mind  to 
have  such  an  advantage  or  privilege  ^,  As  for  example ;  if 
tlitre  be  a  usage  in  the  parish  of  Dale,  that  all  the  inhabitants 
of  that  parish  may  <Iance  on  a  cert^iin  close,  at  all  limes,  for 
their  recreation  (whicli  is  held  ^  to  be  a  lawful  usage) ;  this  is 
strictly  a  custom,  tor  it  is  applied  to  the  place  in  general,  and 
not  to  any  paiticulai-  persons :  hut  it"  the  leiiant,  who  is  seised  [  264 
of  the  manor  of  Dale  in  fee,  alleges  that  lie  and  his  ancestors, 
or  alt  those  whose  estate  he  hath  in  the  said  manor,  have 


*  See  Vol,  I,  pag.75,  4«. 
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used  time  out  of  mind  to  have  common  of  pasture  in  such  a 
close,  this  is  properly  called  a  prescription :  for^this  is  a  usage  \ 
annexed  to  die  person  of  the  owner  of  this  estate.  All  pre- 
scription must  be  either  in  a  man  and  his  ancestors,  or  in  a 
man  and  those  whose  estate  he  hath  ^ :  which  last  is  called 
prescribing  in  a  qm  estate.  And  formerly  a  man  mighty  by 
the  common  law,  have  prescribed  for  a  right  which  had  l>een 
enjoyed  by  his  ancestors  or  predecessors  at  any  distance  of 
time*  though  his  or  their  enjoyment  of  it  had  been  suspended^ 
for  an  indefinite  series  of  years.  But  by  the  statute  of  Unii- 
tations,  :^2Hen.  VIIL  c.2.  it  is  enacted,  that  no  person  shall 
make  any  prescription  by  the  seisin  or  possession  of  his 
ancestor  or  predecessor,  unless  such  seisin  or  possession  hath 
been  within  threescore  years  next  before  such  prescription 
made  ^. 

Seconolv,  as  to  the  several  species  of  things  which    may 

or  may  not,  be  prescribed  for  :  we  may,  in  the  first  place* 
observe,  that  nothing  Imt  incorporeal  heredilaments  can  be 
claimed  by  prescription  ;  as  a  right  of  way,  a  common,  Jjrc* ; 
but  that  no  prescription  can  give  a  title  to  lands,  and  otlier 
corporeal  substances,  of  which  more  certain  evidence  may  be 
had  ^*  For  a  man  shall  not  be  said  to  prescribe,  that  he  and 
his  ancestors  have  immemorially  used  to  hold  the  castle  of 
Arundel :  for  this  is  clearly  another  sort  of  title ;  a  title  by 
corporal  seisin  and  inheritance,  which  is  more  permanent,  and 
therefore  more  capable  of  proof,  than  that  of  prescription. 
But,  as  to  a  right  of  way,  a^  common,  or  the  like,  a  man 
may  be  allowed  to  prescribe;  for  of  these  there  is  no  corporal 
seisin^   the  enjoyment  will  be  frequently   by   intervals,    and 

*  4  Rep.  32.  csufic  a  manj^  lltst  gains  m   title  by  pre- 

•  Co.  Liti.  113.  scription,   may   be  laid   u$u  rm    oa- 
^  I'hii  title,  of  prescriptimt,  w*»  w«Jl    pere*  (I) 

kj»wn  m  ttio  Ronun  kw  by  tfac  name  *  Dr.&  St,  dimLl.  c.8.  ¥lnch.l3S. 
of  uiur^pto,  {Ff.  41 .  3.  3,)  K>  cilted  be- 


{!)  The  uxuctip\*y  of  the  Rmnan  law  in  its  objects  seems  to  havt  difTered 
firom  the  preicriplion  of  the  En/^lish  law  ;  for  the  rule  is  laid  down  Ff.  xli, 
T*  5.  2,,  that  corporeal  hercditaJiicnis  jiiid  not  intorporcal,  may  be  acquired 
by  it.  VtU'cnpionem  recipiuni  majrvni-  ret  corporate  —  incorpOHlkt^  ret 
iratitiionrtrtj  rt  utu  rapionem  fWMi  recipere  mam/rtium  eti. 
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thei-efore  the  right  to  enjoy  them  can  depend  on  nothing  else 
but  immemorial  usage.  2,  A  prescription  must  always  [ye 
laid  in  him  that  is  tenant  of  the  fee.  A  tenant  fur  life,  for  [  265  ] 
years,  at  wiU,  or  a  copyholder,  cannot  prescribe,  bj^  reason 
of  the  imbecility  of  their  estates ''.  For,  as  prescription  is 
usage  beyond  time  of  memory,  it  is  absurd  that  tliey  should 
pretend  to  prescribe  for  any  thing,  whose  estates  commeneetl 
within  the  remembrance  of  man*  And  therefore  the  copy- 
holder must  prescribe  under  cover  of  his  lord's  estate,  antl 
the  tenant  for  life  under  cover  of  the  tenant  in  fee-simple*  As 
if  tenant  for  life  of  a  manor  would  prescribe  for  a  right  of 
common  as  appurtenant  to  the  same,  he  must  prescribe  under 
cover  of  the  tenant  in  fee-simple  :  and  must  plead  thi*t  Jolni 
Stiles  and  his  ancestors  had  immeniorially  used  to  Jiave  this  ^ 

right  of  common,  appurtenant  to  the  said  manor,  and  that  ^ 

John  Stiles  demised  the  said  manor,  with  its  appurtenances, 
to  him  the  said  tenant  for  lile.  3.  A  prescription  cannot  be  tor 
a  thing  which  cannot  be  raised  by  grant.  For  the  law  allows 
prescription  only  in  supply  of  tlie  loss  of  a  grant,  and  there- 
fore every  prescription  presupposes  a  grant  to  have  existed. 
Thus  the  lord  of  a  manor  cannot  prescribe  to  raise  a  tax  or 
toll  upon  strangers ;  for,  as  such  claim  could  never  have  been 
good  by  any  grant,  it  shall  not  be  good  by  prescription  ^ 
4.  A  fourth  rule  is,  that  what  is  to  arise  by  matter  of  record 
cannot  be  prescribed  for,  but  must  be  claimed  by  grant, 
entered  on  record ;  such  as,  for  instance,  the  royal  franchises 
of  deodands,  felons*  goods,  and  the  like.  These,  not  being 
forfeited  till  the  matter  on  which  they  arise  is  found  by  the 
inquisition  of  a  jury,  and  so  made  a  matter  of  record,  the 
forfeiture  iuelf  cannot  be  claimed  by  an  inferior  title.  But 
the  franchises  of  treasure-trove,  waifs,  estrays,  and  the  like, 
may  be  claimed  by  prescription  ;  for  tliey  arise  from  private 
contingencies,  and  not  from  any  matter  of  record  ""^  (2)     5, 

h  4  Eep.Sli  S2.  '  1  Vent.  387.  *  Co.Litt*  114* 

(2)  The  reason  for  this  distinction  U  not  very  satisfiictory ;  though  tl*c 
forfeiture  must  be  matter  of  record,  there  seems  no  ground  why  the  right 
to  reeeive  that  forfeiture  might  not  he  claimed  by  prescription:  at  nJI 
events  there  is  some  inconsistency,  for  a  iimn  may  prescribe  for  a  court  leet 
which  is  a  court  of  record,  iii?  well  as  for  a  connty  palatine,  and  by  reiibon 
thereof  to  have  the  forfeitures  m  f|ue!jiioii.    Co.  LitL  1 14,  b. 
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Among  things  incorporeal,  which  may  be  claimed  by  pre- 
scription, a  distinction  iiuist  be  inixde  with  regard  to  the  man- 
ner of  prescribing ;  that  is,  whether  a  man  shall  prescribe  in 
a  que  fstatc^  or  in  himself  and  his  ancestors.  For,  if  a  man 
prescribes  in  a  que  estate,  (that  is,  in  himself  and  those  whose 
[  266  ]  estate  he  holds^)  nothing  is  claimable  by  this  prescription, 
but  such  things  as  are  incidcnt>  fippeiidant,  or  appurtenant  to 
lands ;  for  it  wonkl  be  absurd  to  claim  any  thing  as  the  con- 
sef|uence,  or  appendix  of  an  estate^  with  which  the  thing 
claimed  has  no  connexion ;  but,  if  he  prescribes  in  himself 
and  his  ancestors,  he  may  prescribe  for  any  thing  wlmtsot^ver 
that  lies  in  grant ;  not  only  things  that  are  appurtenant,  but 
also  such  as  may  be  in  gross  ^  Therefore  a  man  may  pre- 
scribe, that  he,  and  those  whose  estate  he  hath  in  the  manor  of 
Dale  have  used  to  hold  the  advowson  of  Dale,  as  appendant 
lo  that  manor  ;  but,  if  the  advowson  be  a  distinct  inheritance, 
and  not  appendant,  then  he  can  only  prescribe  in  his  ances- 
tors. So  also  a  man  may  prescribe  in  a  qtie  estate  for  a 
common  appurtenant  to  a  manor ;  but  if  he  would  prescrilie 
for  a  common  in  gross^  he  must  prescribe  in  himself  and  his 
ancestors.  6.  Lastly,  we  may  observe,  that  estates  pained  by 
prescription,  are  not,  of  course,  descendible  to  the  heirs 
general,  like  other  purchased  estates,  but  are  an  exception  to 
the  rule*  For,  properly  speaking,  the  prescription  is  rather 
to  l)e  considered  as  an  evidence  of  a  former  acquisition,  ihan 
as  an  ac(|uisition  de  novo :  aJid  therefore,  if  a-  man  prescril»es 
for  a  right  of  way  in  himself  and  his  ancestors,  it  will  descend 
only  lo  the  blood  of  that  line  of  ancestors  in  whom  he  so 
prescrdies  ;  the  prescription  in  this  case  being  indeed  a  species 
of  descent.  But»  if  he  prescribes  for  it  in  a  que  estate^  it  will 
follow  the  nature  of  that  estate  in  which  the  prescription  is 
laid,  and  be  inheritable  in  the  same  manner,  whether  t^mt 
were  acquired  by  descent  or  purchase;  for  every  accessory 
followeth  the  nature  of  it*s  principal. 


Xitt*  S  183.     Fijich.  L.  104, 
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CHAPTER    THE    EIGHTEENTH. 


OF  TITLE  BY  FORFEITURE 


'PORFEITURE  is  a  punishment  annexed  by  law  to  some 
illegal  act,  or  negligence,  in  the  owner  of  lands^  tenements, 
or  hereditaments :  whereby  he  loses  all  his  interest  therein, 
and  they  go  to  the  party  injured,  as  a  recompense  for  ilie 
wrong  which  either  he  alone,  or  the  public  togetlier  with 
himself,  hath  sustained* 

Lands,  tenements,  and  hereditaments  may  be  forfeited  in 
various  degrees,  and  by  various  means:  L  By  crimes  and 
misdemesBors-  2.  By  alienation  contrary  to  law,  3.  By 
non -presentation  to  a  benefice,  when  the  forfeiture  is  denomi- 
nated a  lapse*  4.  By  simony,  5.  By  non-perfornmiice  of 
conditions.  6.  By  waste.  7.  By  breach  of  copyhold  cus- 
toms.    8,  By  bankruptcy, 

I,  The  foundation  and  justice  of  forfeitures  for  crimes  an  J 
misdefJtemorSf  and  the  several  degrees  of  those  forfeitures  pro- 
portioned to  the  several  offences,  have  been  hinted  at  in  the 
preceding  volume  « ;  but  it  will  be  more  properly  considered, 
and  more  at  large,  in  the  fourth  book  of  these  commenturies. 
At  present  I  shall  only  observe  in  general,  that  the  offences 
which  induce  a  forfeiture  of  lands  and  tenements  to  the 
crown  are  principally  the  following  six  :  !•  Treason-  2.  Fe^ 
lony.  3,  Misprision  of  treason.  ^.  Praemunire.  5.  Drawing 
a  weapon  on  a  judge,  or  striking  any  one  in  the  presence  of  [  26 S  ] 
the  king's  principal  courts  of  justice.  6.  Popish  recusancy, 
or  non-observance  of  certain  laws  enacted  in  restraint  of  p»- 
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pists.  But  at  what  time  they  severally  commenc^e,  how  far 
they  extend,  and  how  long  they  endure,  will  with  greater 
propriety  be  reserved  as  the  object  of  our  future  inquiries. 

II.  Lands  and  tenements  may  be  forfeited  by  aiienaiion^ 
or  conveying  them  to  another,  contrary  to  law.  Thi?*  is* 
either  ahenation  in  mortmain^  alienation  to  im  alien^  or  alien- 
ation by  pariicuiar  tenants  ;  in  the  two  former  of  which  cases 
the  forfeiture  arises  from  the  inca}iacity  of  the  alienee  to  take* 
in  the  latter  from  the  incapacity  of  the  alienor  to  grant, 

!,  Alienation  in  morimainy  hi  mor/ua  manUy  is  an  alien- 
ation of  lands  or  tenements  to  any  corporation^  sole  or  aggre- 
gate, ecclesiastical  or  temporal.  But  these  purclwises  having 
been  chiefly  made  by  religious  houses,  in  consequence  wlieicof 
the  lands  bccjime  perpetually  inlierent  in  one  dead  hand* 
this  hath  occasione<l  the  general  appellation  of  mortmain  to 
be  applied  to  such  alienations  '\  and  the  religious  houses 
themselves  to  be  principally  considered  in  forming  the  statutes 
of  mortmain;  in  deducing  the  history  of  which  statutes,  it 
will  be  matter  of  curiosity  to  ol>serve  the  great  address  and 
subtle  contrivance  of  the  ecclesiastics  in  eluding  from  tiniL*  to 
time  the  laws  in  being,  and  the  zeal  with  w^hich  successive 
parliaments  have  pursued  them  through  all  their  fniesscs : 
how  new  remedies  were  still  the  parents  of  new  evasions  : 
till  the  legislature  at  last,  though  with  difliculty,  hath  obtained 
a  decisive  victory. 

By  the  common  law  any  man  might  dispose  of  his  lands 
to  any  other  private  man  at  his  own  discretion,  especially 
when  tlie  feotlal  restraints  of  alienation  were  worn  away* 
Yet  in  consequence  of  these  it  was  always,  and  is  still, 
necessary  S  f*^r  corporations  to  have  a  licence  in  mortmain 
from  the  crown,  to  enable  them  to  purchase  lands ;  for  as 
the  king  is  the  ultimate  lord  of  every  fee,  he  ought  not,  tju- 
less  by  his  own  consent,  to  lose  his  privilege  of  escheatsj  and 
other  feudal  profits,  by  the  vesting  of  lantis  in  tenants  that 
can  never  l>e  aitainietl  or  die.  AntI  such  hcenccs  of  mortmain 
seem  to  have  been  necessary  among  the  Saxons,  aUive  sixty 
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voiirs  before  the  Norman  conquest  '^,  But,  besides  this  ge- 
nerul  licence  from  llie  king,  as  lord  paramonnt  of  the  king- 
doms it  was  also  rBcjuisite,  whenever  there  was  a  mesne  or 
intermediate  lord  between  the^king  and  the  alienor,  to  obtain 
his  licence  also,  (upon  the  same  feodal  jirinciples,)  for  the 
alienation  of  the  speciiic  land.  And  if  no  such  licence  was 
obtjiincd,  the  king  or  other  lord  might  respectively  enter  on 
the  land  so  aliened  in  mortmain  as  a  forfeiture.  The  ne- 
cessity of  this  licence  from  the  crown  was  acknowledged  by 
the  constitutions  of  Clarendon  %  in  respect  of  advowsons, 
which  the  monks  always  greatly  coveted j  as  being  the  ground- 
work of  subsequent  appropriations  ^  Yet  such  were  the 
inlluence  and  ingenuity  of  the  clergy,  that  (notwithstanding 
tliis  fundamental  principle)  we  find  that  the  largest  and  most 
considerable  dotations  of  rehgioos  houses  happened  within 
less  than  two  centuries  after  llie  conquest.  And  (when  a 
licence  could  not  be  obtained)  their  contrivance  seems  to 
have  been  this  :  that,  as  tlie  forfeiture  for  such  alienations 
accrued  in  the  first  place  to  the  immediate  lord  of  the  fee, 
the  tenant  who  meant  to  alienate  first  conveyed  his  lands  to 
the  religious  house,  and  instantly  took  them  back  again  t<» 
hold  as  tenant  to  the  monastery;  which  kind  of  instantaneous 
seisin  was  probably  held  not  to  occasion  any  forfeiture :  and 
then,  by  pretext  of  some  other  forfeiture,  surrender,  or 
escheat,  the  society  entered  into  those  lands  in  right  of  such 
their  newly-acquired  sign i or y,  as  immediate  lords  of  the  fee. 
But,  when  these  dotations  began  to  grow  numerous,  it  was 
observed  that  the  feotlal  services,  ordained  for  the  defence  of 
the  kingdom,  were  every  day  visibly  withdrawn ;  that  the 
circulation  of  landed  property  from  man  to  man  began  to 
stagnate;  and  that  the  lords  were  curtailed  of  the  fruits  of  [  270  ] 
their  signiories,  their  escheats,  wardships,  reliefs,  and  the 
like ;  and  therefore,  in  order  to  prevent  this,  it  was  ordered 
by  the  second  of  King  Henry  III/s  great  charters^,  and 
afterwards  by  that  printed  in  our  common  statute-books,  that 
all  such  attempts  should  be  void,  and  tlie  land  forfeiteti  to 
ihe  lord  of  the  fee  ^ 


1 


"  Sclticn,  Jan.  Angl.  1,2.  §  45. 

'  Ee€ik»ae  de  Jhido  domini  regis 
mat.  pomurU  in  jwrpduum  dari^  absqm 
tuMfuu  €t  conMrnsi^me  ipmUf  c,  2.  A»Dt 

1164. 


'  See  Vol.  h  p.384. 

*  A.B^  1217.  cap.  4A.  edit,  Ormt. 

^  Non  licet  aticui  dc  cattero  dare  ter'~ 
rant  ixiam  alicui  domtd  rcfigioMtr,  ita 
yuod  ilhim  remniat  icnendam  de  eadem 
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But,  as  this  prohibition  extended  only  to  relipious  hotiscSf 
bishops  and  other  sole  coqwrations  were  not  included  there- 
in ;  and  the  aggregate  ecclesiastical  bodies,  (who,  sir  Edward 
Coke  observes',  in  this  were  to  be  commended,  that  they 
ever  had  of  their  counsel  the  best  learned  men  that  they  could 
get,)  found  many  means  to  creep  out  of  this  statute,  by  buying 
in  lands  that  were  bondjide  liolden  of  diemselves  as  lords  of 
the  fee,  and  thereby  evading  the  forfeiture ;  or  by  taking  long 
leases  for  years,  which  first  introduced  those  extensive  terms, 
for  a  thousand  or  more  years,  which  are  now  so  frequent  in 
conveyances .  Tli  ts  produced  the  statute  de  religiosis^  7  Ed w.  L  j 
which  provided,  that  no  person^  religious  or  other  whatsoever, 
should  buy,  or  sell,  or  receive  under  pretence  of  a  gift,  or 
term  of  years,  or  any  other  title  whatsoever,  nor  should  by 
any  art  or  ingenuity  appropriate  to  himself,  any  lands  or  tene- 
ments in  mortmain:  upon  pain  that  the  hn  mediate  lord  of  the 
fee,  or,  on  his  default  for  one  year,  the  lords  paramount,  and, 
in  default  of  all  of  them,  the  king,  might  enter  thereon  as  a 
forfeiture. 


This  seemed  to  be  a  sidficient  security  against  all  alien^ 
ations  in  mortmain  :  but  as  these  statutes  cxtendetl  only  to 
gifts  and  conveyances  between  the  parties,  the  religious  houses 
now  began  to  set  up  a  fictitious  title  to  the  land,  which  it  was 
intended  they  should  have,  and  to  bring  an  action  to  recover 
[  271  ]  it  against  tlie  tenant ;  wiio,  by  fraud  and  collusion,  made  no 
defence,  and  thereby  judgment  was  given  for  the  religious 
house,  which  then  recovered  the  land  by  sentence  of  law  ifjion 
a  supposed  prior  title.  And  thus  they  bad  the  hoiioia*  of 
inventing  those  fictitious  adjudications  of  right,  which  are 
since  become  the  great  assurance  o['  the  kingdom,  under  the 
name  of  com  mo  ft  recoveries*  But  upon  tins  the  statute  of 
Westminster  the  second,  iSEdw,  I.  c.  32.  enacted,  that  in 
such  cases  a  jury  shall  try  the  true  right  of  the  demandants 
or  plaintiffs  to  the  land,  and  if  the  religious  house  or  cor- 
poration be  found  to  have  it,  they  shall  sdll  recover  seisin ; 
otherwise  it  shall  be  forfeited  to  the  immediate  lord  of  the 

ilomor  n^c  ticeat  atwui  di^mtii  rtfi^ome  c&nMMOiMrt  4<mum%  iuam  jimtiui  ecu* 
ItffTfMl  oUct^  ne  Mi»ii9re,  fumi  iradnt  »ehit,  «f  ttrr«i  iIKd  thmma  suit  iUiut/riMli 
iUufi^  d  0  fM  if^mm  ftcqitt  icncndam :     incufnafttrw      Maff,   CnH.    9  JETfH*  i/A 
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ft^e,  or  else  to  the  nexl  lord,  and  finally  to  the  king,  upon  the 
immedbte  or  other  lord's  default.  And  the  hke  provision 
wjis  made  by  tJie  succeeding  chapter*^,  in  case  the  tenantis  set 
up  crosses  upon  their  lantis  (the  badges  of  knights  templars 
and  hospitallers,)  in  order  to  |>rotect  them  from  the  feodal 
tlemands  of  their  lortls,  by  virtue  of  the  privileges  of  those 
religious  and  military  orders.  So  carefbl  indeed  was  this 
provident  prince  to  prevent  any  future  evasions,  that  when 
the  statute  of  quia  cmpfores^  1 8  Edw.  I.,  abolished  all  sub- 
in  leatlations,  and  gave  liberty  for  all  men  to  alienate  their 
lands  to  be  holden  of  their  next  immediate  lord  \  a  proviso 
was  inserted  "'  that  tliis  should  not  extend  to  authorize  any 
kind  of  alienation  in  mortmain.  And  when  afterwards  the 
method  of  obtaining  the  king's  licence  by  writ  of  ad  qtiod 
damnum  was  marked  ont,  by  the  statute  27  Edw,  I*  st.  2.,  it 
was  farther  provided  by  statute  f3tEdw,l.  st,S,  that  no  such 
licence  should  be  effectual,  without  the  consent  of  the  mesne 
or  intermediate  lords* 

Yet  sliU  it  was  found  difficult  to  set  bounds  to  ecclesiastical 
ingenuity  j  for  when  they  were  driven  out  of  all  their  former 
hokls,  tiiey  devised  a  new  method  of  conveyance,  by  which 
the  lands  were  granted,  not  to  themselves  directly,  but  to 
nominal  feoflees  to  the  use  of  the  religious  h'onses ;  thus  dis- 
tinguishing between  the  possession  and  die  iisCf  and  receiving 
the  actual  profits,  while  the  seisin  of  the  land  remained  in  the  [  272  ] 
nonnnal  feoflce ;  who  was  held  by  the  courts  of  equity  (then 
under  the  direction  of  the  clergy)  to  he  bound  in  conscience 
to  account  to  his  cestuj/  que  use  for  the  rents  and  emoluments 
of  the  estate*  And  it  is  to  these  inventions  that  our  practisers 
are  indebted  for  the  introduction  of  uses  and  trusts,  the  foun- 
dation of  modern  conveyancing.  But,  untbrtunately  for  the 
inventors  themselves,  they  did  not  long  enjoy  the  advantage 
of  their  new  device;  for  the  statute  15  Ric.  11.  c,5.  enacts, 
that  the  lauds  which  had  been  so  purchased  to  uses  should  be 
amort i sell  by  licence  from  the  crown,  or  else  be  sold  to  private 
persons  (1) ;  and  that,  for  the  future,  uses  shall  be  subject  to 

^  cap.  33.  '  3  Inst.  SOI.  '^  eajhS, 


(0  To  ;mioiU&c  is.  lo  iilien  in  Jiiortiuuin;  the  utututCj  therefore,  con- 
iKIertng  t little  fcolimenl^  to  uses  as  cvasioii>  of  tht  funuti  laws,  U  ho  Tar 
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the  statutes  of  mortmain,  and  forfeitabk  like  the  knds  them- 
selves; And  whereas  the  statutes  had  been  eluded  by  pur- 
chasing large  tracts  of  land,  adjoining  to  churches,  and 
consecrating  them  by  the  name  of  church-yards,  such  subtile 
imagination  is  also  declai-ed  to  be  within  the  compass  of  the 
statutes  of  mortmain.  And  civil  or  ky  corporations,  as  well 
as  ecclesiastical,  are  also  declared  to  be  within  the  mischief, 
and  of  course  within  the  remedy  provided  by  those  salutary 
laws.  And,  lastly,  as  during  tlie  times  of  popery,  lands  were 
frequently  given  to  superstitious  uses,  though  not  to  any  cor- 
|jorate  bodies ;  or  were  made  liable  in  the  hands  of  heirs  and 
devisees  to  tlie  charge  of  obits,  chaunteries,  and  the  like,  which 
were  equally  pernicious  in  a  well-governed  estate  as  actual 
alienations  in  mortmain;  llierefore,  at  tlie  dawn  oftherefomi- 
ation,  the  statute  23  Hen.VIIL  c,  10.  declares,  that  all  future 
grants  of  lands  for  any  of  the  purposes  aforesaid,  if  granteti 
for  any  longer  term  than  twenty  years,  shall  be  void. 

But,  during  all  this  time,  it  was  in  the  power  of  the  crown^ 
by  granting  a  licence  of  mortmain,  to  remit  the  forfeiture^  so 
far  as  i-elated  to  it's  own  rights ;  and  to  enable  any  spiritua^ 
or  other  corporation  to  purchase  and  hold  any  lands  or 
tenements  in  peqietulty ;  whicli  prerogative  is  declared  and 
confirmed  by  the  statute  18Edw*IIL  st.S.  c.3.  But,  as 
doubts  were  conceived  at  the  time  of  the  revolution  how  far 
such  licence  was  valid  ^\  since  the  kings  hatl  no  power  to 
[  273  ]  dispense  with  the  statutes  of  mortmain  by  a  clause  of  non 
o^fsimite  %  wliich  was  the  usual  course,  though  it  seems  to 
have  been  unnecessary  ^ ;  and  as,  by  the  gradual  declcnsioji 
of  mesne  signiories  through  the  long  operation  of  the  statute 
of  qtiia  empiores,  the  rights  of  inter metliale  lorcis  were  reducetl 
to  a  very  small  compass ;  it  was  therefore  provided  by  the 
statute  7  &  8  WJII.  c.87.  that  the  crown  for  the  future  at 


•  3  Hawlt.  P.  C.  c.  37.  $  30, 
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retrospective  as  to  compel  the  feoffecit  to  purchiiic  licences  in  order  to 
IcguHxc  them,  or  to  iilienHlc  the  e^tutct*  to  private  persons,  by  which  ihey 
would  ceuHc  to  he  in  niortmnia. 
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it's  own  discretion  may  grant  licences  to  aliene  or  take  in 
mortmaiRj  of  whomsoever  the  tenements  may  be  holden*  (2) 

After  the  dissohition  of  monasteries  under  Henry  VIII , 
though  the  polic}'  of  the  next  popish  successor  affected  to 
grant  a  security  to  the  possessors  of  abbey  lands,  yet,  in  order 
to  regain  so  much  of  them  as  either  the  zeal   or  timidity  of 
their  owners  might  induce  them  to  part  with,  the  statutes  of 
mortmain  were  susfiended  for    twenty  years  by  the  statute 
1  &  2  P*  &  M.  C.8.J    and   during   that   time,    any  lands   or 
tenements  were  allowed  to  be  granted  to  any  spiritual  cor- 
poration without  any  licence  whatsoever*     And,  long  after- 
wards, for  a  much  better  purjiose,  the  augmentation  of  poor 
livings,   it  was  enacted  by  the  statute   17  Car,  II,  c.3*,  that 
appropriators  may  annex  the  great  tithes  to  the  vicarages ; 
and  that  all  benefices  under  100/.  per  annum  may  be  aug- 
mented by  the  purchase  of  lands,  witliout  licence  of  mortmain 
in  either  case ;  and  the  like  provision  hath  been  since  made, 
in  favour  of  the  governors  of  queen  Anne's  bounty  *i.     It  hath 
also  been  held  \  that  the  statute  23  Hen.  VIIL  before  men- 
tioned did  not  extend  to  anything  but  mpei^stititms  uses  ;  and 
that  therefore  a  man  may  give  lands  for  the  maintenance  of 
a  school,  an  hospitol,  or  any  other  charitable  uses*     But  as 
it  was  apprehended  from  recent  experience,  that  persons  on 
their  death-beds  might  make  large  and  improvident  dispo- 
sitions even  for  the-se  good  purposes,  and  defeat  the  political 
ends  of  the  statutes  of  mortmain ;  it  is  therefore  enacted   by 
the  statute  9Geo.  ILc.36*   that  no   lands  or  tenements,   or 
money  to  be  laid  out  thereon,  shall  be  given  for  or  charged 
with  any  charkabk  uses  whatsoever,  unless  by  deed  indented,  [  274  } 
executed  in  the  presence  of  two  witnesses  twelve  calendar 

■<  SlaA.  2  &  3  Ann.  t.  U.  '  *  Rep* 24. 


(2)  It  ii  10  be  oWrved,  that  the  effect  of  the  king's  licence  uader  the 
statute  of  William  is  more  extensive  than  it  was  at  common  law,  or  under 
the  statutes  of  mortmain ;  before  that  statute  it  extended  only  to  remit 
the  king*s  own  clium  to  a  forfeiture  as  chief  lord,  and,  strictly  speaking, 
wati  iucficctual,  nulcs.^  preceded  by  an  inquiry  under  a  writ  of  ad  quod 
damnum  ;  since  that  statute  it  saves  from  all  forfeiture  a*i  well  as  to  the 
mesne  lords  as  the  king,  and  the  v  rit  of  ad  quod  damnum  seems  no  longer 
necesspry. 
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mooUts  before  the  death  of  ihe  donor,  anil  enrolletl  ui  the 
court  of  chancery  within  six  moiilbs  after  it's  eKecution, 
(except  stocks  in  the  public  funds^  which  may  be  traosierred 
witliin  six  montlis  previous  to  the  donor's  deathj  and  uiikss 
such  gift  be  madtr  to  take  effect  immediately,  and  be  without 
power  of  revocation :  and  that  ail  other  gifts  shall  be  void. 
Tlie  two  uDiversities,  their  colleges,  and  the  scholars^  upon 
the  foundation  of  the  colleges  of  Eton,  Winchester,  and 
Westminster,  are  excepted  out  of  tliis  act :  but  such  exemi> 
tion  was  granted  with  this  proviso,  that  no  college  shall  be 
at  hherty  to  purchase  more  advowsons*  than  are  equal  in 
number  to  one  moiety  of  the  fellows  or  students,  upon  the 
resi>ective  foundations,  (3) 

2»  Secondly,  alienation  to  an  alien  is  also  a  cause  of  for- 
feiture to  the  crown  of  the  land  so  alienated ;  not  only  on 
account  of  his  incapacity  to  hold  them,  wbicfi  occasions  hiin 
to  be  passed  by  in  descents  of  land  *.  but  likewise  on  account 
of  his  presumption  in  atteinpting,  by  an  act  of  his  own,  to 
acquire  any  real  property;  as  was  obsenxnl  in  llie  preceding 
volume  *. 

S.  Lastly,  alienations  iy  particular  iatanls,  when  they 
ai'e  greater  than  llic  law  entitles  iheni  to  makc^  and  devest 
the  remainder  or  reversion  \  are  also  forfeilures  to  him  wliose 
right  is  attacked  tliereby-  As,  if  tenaiit  for  his  own  life 
alienes  by  feollment  or  fine  for  the  life  of  anotlier,  or  in  tail 


*  Sec  pag.  S49»  S50. 
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(5)  Thh  statute  had  tlic  c^jct  ofniiikiiiig  void  nmny  devises  ami  lMMjii*»sts 
in  favour  of  the  governors  of  Queen  Anne*8  bounty ;  dns  wtis  remedied  by 
the  43G.5.  c»107.  s.r.^  which  in  sulwtancc  exempted  granu  made  under 
the  2dd:3d  of  Anne,  cJ  I.  from  iu  operation.  Two  years  jdter,  nu  ucr 
was  passed  45  G.  3.  c*  101.  which  repealed  the  restriction  imposed  hy  this 
«ct  on  Golicgca  m  to  the  number  of  their  advowson&,  so  that  now  they  uiay 
hold  them  without  limitation.  I  believe  it,  however^  to  be  understood 
that  neither  the  statute  9G.2,,  orthe  45  Geo.  i.,  at  all  nflecteil  the  old 
rc$t mints  of  the  mortmain  laws,  and  that  a  licence  from  the  crown  is  M\ 
necessary  when  a  collefre  purchases  an  advow»on.  Many  college*  wrm 
piravltled  wiiii  a  [irospective  liceiKe  to  purchate  in  mortmain  to  a  ceittdii 
extent  J  und  ^udi  a  licenee  has  iti  practice  been  coniideretl  buffkieirt; 
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or  in  fee  j  these  being  estates,  which  either  must  or  may  last 
longer  tlian  his  own,  the  creating  them  is  not  only  beyond 
his  power,  and  inconsistent  with  the  nature  of  his  intere:>tt 
but  is  also  a  forfeiture  of  his  own  particular  estate  to  him  in 
remainder  or  reversion ".  For  which  diere  seem  to  be  two 
reasons.  First,  because  such  alienation  amounts  to  a  renun* 
ciation  of  tlie  feodat  connexion  and  dej>endence ;  it  implies  a 
refusal  to  perform  the  due  renders  "and  services  to  the  lord  of 
the  fee,  of  which  fealty  is  constandy  one :  and  it  tends  in  it's  [  275  J 
consequence  to  defeat  and  devest  the  remainder  or  reversion 
expectant :  as  therefore  that  b  put  in  jeopardy  by  such  act 
of  the  particular  tenant,  it  is  but  just  that,  upon  discovery, 
the  particular  estate  should  be  forfeited  and  taken  fi-om  iiim, 
who  has  shewn  so  manifest  an  inclination  to  make  an  impro- 
per use  of  it.  The  other  reason  is,  because  the  particular 
tenant,  by  granting  a  larger  estate  than  his  own,  has  by  his 
own  act  determined  and  put  an  entire  end  to  his  own  original 
interest ;  and  on  such  determination  the  next  taker  is  entitled 
to  enter  regularly,  as  in  his  remainder  or  reversion.  The 
same  law  which  is  thus  laid  down  with  regard  to  tenants  for 
life,  holds  also  with  respect  to  all  tenants  of  the  mere  freehold 
or  of  chattel  interests  ;  but' if  tenant  in  tail  alienes  in  fee,  this 
is  no  immediate  forfeiture  to  the  remainder-man,  but  a  mere 
discoTiiinuance  (as  it  is  called  ")  of  the  estate  tail,  which  the 
issue  may  afterwards  avoid  by  due  course  of  law  * :  for  he  in 
remainder  or  reversion  hath  only  a  very  remote  and  barely 
possible  interest  therein,  until  the  issue  in  tail  is  extinct-  But, 
in  case  of  such  forfeitures  by  particular  tenants,  all  legal  estates 
by  them  before  created,  as  if  tenant  for  twenty  years  grants 
a  lease  for  fifteen,  and  all  charges  by  him  lawfully  made  on 
the  lands,  shall  be  good  and  available  in  law  ''.  For  the  law 
will  not  hurt  an  innocent  lessee  for  the  fault  of  his  lessor ; 
nor  permit  the  lessor,  after  he  has  granted  a  good  and  lawful 
estate,  by  his  own  act  to  avoid  it,  and  defeat  the  interest 
which  he  liimscif  has  created. 

Equjvai.ent,  botit    in    itV   nature  tmd  it's  consequences, 
to  an  illegal  ?dienuti*in   by  the  particular  tenant,  is   the  civil 
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crime  of  disclaimer ;  as  where  a  tenant,  who  holds  of  any 
lord,  neglects  to  render  him  the  due  services  and,  u[>on  an 
action  brought  to  recover  them,  disclaims  to  hold  of  his  lord. 
Which  dischiimer  of  tenure  in  any  court  of  record  is  a  for- 
feiture of  the  lands  to  the  lord*,  upon  reasons  most  appa- 
ll 276  3  rently  feodal.  And  so  likewise,  if  in  any  court  of  record  the 
particular  tenant  does  any  act  which  amounts  to  a  virtual 
disclaimer ;  if  he  claims  any  greater  estate  than  was  granted 
Inm  at  the  first  infeodation,  or  takes  upon  himself  those  rights 
which  belong  only  to  tenant  of  a  superior  class  * ;  if  he  affirms 
the  reversion  to  be  in  a  stranger,  by  accepting  his  fine,  at- 
torning as  his  tenant,  collusive  pleading,  and  the  like  ^;  such 
behaviour  amounts  to  a  forteiture  of  liis  particular  estate. 


III.  Lapse  is  a  species  of  forfeiture,  whereby  the  right 
of  presentation  to  a  church  accrues  to  the  ordinary  by  neglect 
of  the  patron  to  present,  to  the  metropolitan  by  neglect  of 
the  ordinary,  and  to  the  king  by  neglect  of  the  metropolitan. 
For  it  being  for  the  interest  of  religion,  and  the  good  of  the 
public,  that  the  church  should  be  provided  with  an  officiating 
minister,  the  law  has  therefore  given  this  right  of  lapse,  in 
oitler  to  quicken  the  patron;  who  might  otherwise,  by  sulTer- 
hig  the  church  to  remain  vacant,  avoid  paying  his  ecclesias- 
tical dues,  and  frustrate  the  pious  intentions  of  his  ancestors. 
This  right  of  lapse  was  first  established  about  the  time 
(though  not  by  the  authority*')  of  the  council  of  LateranS 
which  was  in  the  reign  of  onr  Henry  the  second,  when  die 
bishops  first  began  to  exercise  universally  the  right  of  institu- 
lion  to  churches'".  And  Uierelbre,  where  there  is  no  right 
of  institution,  there  is  no  right  of  lapse:  so  that  no  donative 
can  lapse  to  the  ordinary^,  unless  it  hath  been  augmented 
by  the  queen's  bounty ^»  But  no  right  of  lapse  can  accrue, 
when  the  original  presentation  is  in  the  crown*'. 

The  term,  in  which  the  title  to  present  by  lapse  accni^s 
from  the  one  to  the  other  successively  Is  six  calendar  months*, 

t>Q 


Fiiich,  e70,<?71, 

Co.  Litt.  t251> 

fbid.  552- 

2  Roa  Abr.  3«3.  pLlQ. 

Bncton,  /,4   if*  8.  c.S. 


'  Bro.  Abr.  tit*  Qmr.  imped, 
lac.  516. 

I  St,  ]  Geo,  I.  «l,^.  c.iO, 

^  9lai.  ]7£aw.ILc,8.  aln«e.273. 

*  6  H«p.  «S.     Regitt.  42. 


Ch.  IB. 


OF  THINGS. 


T78 


(following  in  this  case  the  com|nitalioii  of  the  chmch,  find 
not  the  usual  one  of  the  common  Uiw,)  and  this  exclusive  of 
the  da  J  of  the  avoidance  ^,  Bui,  If  the  bishop  be  both  patron  [  2" 
and  ordinary,  he  shall  not  have  a  tlouble  time  allowed  hiin 
to  collate  in ' ;  Jbr  the  Ibrteiture  accrues  by  law,  whenever 
the  iie/^ligence  has  continuetl  six  nitaxths  in  the  same  person. 
And  also  if  the  bishop  dolli  not  collate  his  own  clerk  iai me- 
diately to  the  living,  and  tlie  patron  presents,  thou^^h  after  tlie 
six  mondis  are  elapsed^  yet  liis  presentation  is  good,  and  the 
bishop  is  l>ound  to  iuslitute  the  patron's  clerk '^\  For  as 
die  law  only  gives  the  bishop  this  title  by  lafise,  to  punish 
the  patron's  negligence,  there  is  no  reason  that-,  if  the  bishop 
himself  be  guilty  of  equal  or  greater  i*egligence,  the  patron 
should  be  deprived  of  his  turn*  If  the  bishop  suffer  the  pre- 
sentation to  lapse  to  the  metropolitun,  die  patron  also  has  the 
same  advantage  if  he  presents  before  the  archbishop  has  filled 
up  tlie  l>enefice;  and  that  for  Uie  saine  reason.  Yet  the  or- 
dinary cannot,  after  lapse  to  the  jTietropolitan>  collate  his 
own  clerk  to  the  prejudice  of  tlie  archbishop".  For  lie  had 
no  permanent  right  and  interest  in  the  advowson,  as  the 
patron  hath,  but  merely  a  temporary  one  ;  wliich  having  ne- 
glectetl  to  make  use  of  during  tlie  time,  he  canoiit  afterwards 
retrieve  it.  But  if  tJie  presentation  lapses  to  the  king,  pre- 
rogative here  intervenes  and  makes  a  difference;  and  tlie 
patron  shall  never  recover  his  right  till  the  king  has  satisfied 
his  turn  by  presentation  :  for  nidlum  ternpm  ocaif-rif  regi°.  And 
tlierefore  it  may  seem,  as  if  the  church  might  continue  void 
for  ever,  unless  the  king  shall  be  please<l  to  present;  and  a 
patron  thereby  be  absolutely  defeated!  of  his  advowson.  But 
to  prevent  this  inconvetiience,  the  law  has  lotlged  a  power 
in  the  patron's  hands,  of  as  it  were  compelling  the  king  to 
present.  For  if,  during  the  delay  of  the  crown,  the  patron 
himself  presents,  and  his  clerk  is  instituted,  the  king  indeed 
by  presenting  another  may  turn  out  the  patron's  clerk;  oi\ 
after  induction,  may  remove  him  by  quare  impedii  ;  but  if  he 
does  not,  and  the  patron's  clerk  dies  incumlieot,  or  is  cano- 
nically  deprived,  the  king  hath  lost  his  right,  which  was  only 
to  the  next  or  first  presentation'*. 


^  2  Inst,  361. 
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In  case  the  benefice  becomes  void  by  denlb,  or  ces^ott 
ihrough  plurality  of  benefices,  thei*e  the  patron  is  bound  to 
take  notice  of  the  vncancy  at  his  own  peril;  for  these  are  mat- 
ters of  etjuul  Jiotoriety  to  llie  pittron  and  ordinary :  but  in 
case  of  a  vacancy  by  resignation,  or  canonical  deprivation, 
or  if  a  clerk  presented  be  refused  for  insufficiency,  these  being 
matters  of  which  the  bishop  alone  is  presumed  to  be  cogni- 
zantj  here  the  law  requires  him  to  give  notice  thereof  to  the 
patronj  otherwise  he  can  take  no  advantage  by  way  of 
lapse  ***  Neither  shall  any  lapse  thereby  accrue  to  the  me- 
tropolitan or  to  the  king;  for  it  is  universally  true,  that 
neither  the  archbishop  or  the  king  shall  ever  present  by  lapse, 
hut  where  the  immediate  ordinary  might  have  collated  by 
lapse,  within  the  six  months,  and  hath  exceeded  his  time : 
fi>r  the  first  step  or  beginning  faileth,  el  quod  non  habtt  prin^ 
mpium,  nofi  habetjfncm\  If  the  bishop  refuse  or  neglect  ta 
examine  and  admit  the  patron's  clerk,  without  good  reason 
assigned  or  notice  given,  he  is  styleil  a  disturber  by  the  law* 
ami  shall  not  have  any  title  to  present  by  lapse  ;  for  no  man 
shall  take  advantage  of  his  own  wrong  *-  Also  if  the  right 
of  presentation  be  liligiuus  or  contcated,  and  an  action  be 
brought  against  the  bishop  to  try  the  title,  no  lapse  shall 
incur  till  the  question  of  right  be  decided  t. 


IV.  Bv  simont^i  the  right  of  presentation  to  a  living  is  for* 
feited,  ami  vested  pro  hac  vice  in  the  crown.  Simony  is  the 
corrupt  presentation  of  any  one  to  an  ecclesiaiitical  benefice 
for  money,  gift,  or  reward.  It  is  so  called  from  llie  r^ 
semblance  it  is  said  to  bear  to  the  sin  of  Simon  Magas^ 
though  the  purchasing  of  holy  orders  seems  to  approach 
nearer  to  his  offence.  It  was  by  the  canon  law  a  y&ry  grie%'ous 
crime :  and  is  so  much  the  more  odious,  because,  as  sir  Ed- 
ward Coke  observes",  it  is  ever  accompanied  with  [lerju ry  ; 
for  the  presentee  is  sworn  to  have  committed  no  simony* 
However,  it  was  not  an  offeoce  punishable  in  a  criminal  way 
at  the  common  law";  it  being  thought  sufficient  to  leavt^ 
the  clerk  to  ecclesiastical  censures*  But  as  these  did  not  affect 
[  279  J  the  simnniacal  pa  Iron,  nor  were  efficacious  enough  to  repel 
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the  notorious  practice  of  the  things  divers  flcts  of  parliament 
have  been  made  to  restrain  it  hy  means  of  civil  Ibrfeitures ; 
which  the  modern  prevailing  usage,  with  regard  to  spiritual 
preferments,  calls  aloud  to  be  put  in  execution.  I  shall 
briefly  consider  them  in  this  place,  because  ihey  devest  the 
corrupt  |)atron  of  the  right  of  presentation,  and  vest  a  new 
right  in  the  crown. 

By  the  statute  31  Eliz.  c.  6.  it  is  for  avoiding  of  simony  en- 
acted, that  if  any  patron  (4),  for  any  corrupt  consideration,  by 
gift  or  promise  directly  or  indirectly,  shall  present  or  collate 
any  person  to  an  ecclesiastical  benefice  or  dignity;  such  pre« 
sentation  shall  beyoid,  and  the  presentee  be  rendered  inca- 
pable of  ever  enjoying  the  same  benefice :  and  the  ^rown  shall 
present  to  it  ibr  that  turn  only  \  But  if  the  presentee  dies, 
without  being  convicted  of  such  sinuHiy  in  bis  lifetime,  it  is 
enacted  by  stat  1  W.  &M.  c.  16.  that  the  simoniacal  contract 
shall  not  prejudice  any  other  innocent  patron  [or  presentee], 
on  pretence  of  lapse  to  the  crown  or  otherwise.  Also  by  the 
statute  lSAnn.staL2.  C.12.  if  any  person  for  money  or  profit 
shall  procure,  in  his  own  name  or  the  name  of  any  other,  the  next 
presentation  to  any  living  ecclesiastical,  and  shall  be  presented 
thereupon,  this  is  decWed  to  be  a  simoniacal  contract;  and 
the  party  is  subjected  to  all  the  ecclesiastical  penalties  of  simony, 
is  disabled  from  holding  the  benefice,  and  the  presentation 
devolves  to  the  crown. 

Upon  these  statutes  many  questions  have  arisen,  with  re- 
gard to  what  is,  and  what  is,  not  simony.  And,  among 
others,  these  points  seem  to  be  clearly  settled:  1.  That  to 
purchase  a  presentation, .  the  living  being  actually  vacant,  is 
open  and  notorious  simony  ^i  this  being  expressly  in  the  faoe 
of  the  statute  (5).     2.  That  for  a  clerk  to  bargaui  for  the  next 

"^  For  other  pcnaldet  inflicted  by  this        r  Cro.  Elis.  788.     Moor.  9H. 
statute,  see  book  IV.  cli.4. 


(4)  The  words  of  the  statute  are,  if  any  "  person  or  persons,"  and  thqr 
extend  not  merely  to  rightful  patrons,  but  to  strangers  who  present  by 
usurpation  Although,  however,  such  a  presenution  by  a  stranger  woplcj 
be  void,  yet  the  crown  would  not  gain  the  turn,  but  the  rtgbdul  patron 
would  be  entitled  to  present.    CoXitt.  120. 

(5)  The  incumbent  of  a  living  being  exceedingly  ill  and  on  his  defth 
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presentatioHj  the  incumbent  being  sick  and  alwut  to  die,  was 
simony,  even  before  tFie  statute  of  rjoeen  Anne  * :  and  now, 
by  that  statnte,  to  purchase,  either  in  his  own  name  or 
another's,  the  next  presenLation,  and  be  tliereupon  presented 
r  2gQ  1  at  any  future  time  to  the  llvin|^,  is  direct  and  palpable  simony. 
But,  3.  It  is  held  that  for  a  father  to  purchase  such  a  present- 
ation, in  order  to  provide  for  his  son,  is  not  simony:  for 
the  son  is  not  concerned  in  the  bargain,  and  the  father  is  by 
nature  bound  to  make  a  ju-ovisioii  for  hima*  4-.  Tliat  if  a 
shnoniacal  contract  be  made  with  the  patron,  the  clerk  not 
being  privy  thereto,  the  presentation  for  that  turn  shall  in* 
(leed  devolve  to  the  crown,  as  a  punishment  of  the  guilty 
patron  ;  but  the  clerk,  who  is  innocent,  does  not  incur  any 
disability  or  forfeiture  *>.  5.  That  bonds  given  to  pay  money 
to  charitable  uses,  on  receiving  a  presentation  to  a  living* 
are  not  simoniacal  *,  provitled  the  patron  or  Ids  relations  be 
not  benefited  thereby**;  for  this  is  no  corrupt  consideration, 
moving  to  the  patron*  6*  That  lx>nds  of  resignation,  in  case 
of  non-residt  nee  or  taking  any  other  living,  are  not  simonia- 
cal*; there  bei tig  no  corrupt  consideration  herein,  but   such^ 

'  Hob.  165.  ^  Noy,  142, 

•  Cro.  ElU.  686.     Moor.  916.  *  Stra.  534. 

^  S  Init.154.    Cro.  Ja£.  385.    IS  Co.  *  Cra  Cir.180. 
101*     Cro.  EJii.  790» 

bed,  the  life  owner  of  the  advowson  and  the  plaintiff,  knowing  of  his  co»** 

dition»  aad  believing  that  his  death  was  at  hand,  Jigrct*d  for  the  sale  of  thf 
next  presentation,  and  in  order  to  carry  the  ngreenieat  into  effect  executed 
a  deed  on  the  souie  day  a  few  hours  before  his  death,  which  pur|>ortei1 
to  convey  the  udvowson  for  99  years  to  the  plaintiff  and  his  executors,  if 
the  patron  should  so  long  live ;  but  there  was  a  proviso  for  a  re-<onveyance 
to  the  patron  as  sooa  as  one  presentation  should  have  been  laoilc.  At  the 
time  of  the  execution  of  the  ilceil^  it  did  not  appear  that  the  [ilointtff  hntl 
any  particular  clerk  in  view  to  present,  and  he  in  fact  presented  a  clerk 
who  was  in  no  reiipect  privy  to  the  transaction. 

Upon  these  fauts  ihe  court  of  K.  B.  held,  ihat  thii  was  in  .^ubitsnce  a 
cornipt  bargain  for  money  with  the  patron,  that  he  by  means  of  a  convey- 
iince  to  the  plaintiff^  and  thereby  in  his  name,  <ihoufd  present  n  clerk  to  n 
bcnefiee  which,  in  fact,  nnd  ul&o  according  to  the  parties  own  consideration, 
wa*  full  in  name  only,  but  void  in  reality.  That  actual  vacancy  wn«  not 
ttientiaJIy  neccaiary  to  make  the  contract  corrupt  and  void ;  and  that  the 
innocence  of  the  clerk,  or  the  want  of  specification  ot  an  individual  pre- 
sentee at  the  time  of  making  the  contract,  weri?  imniiiterial  circunHj 
staticei  in  construing  the  nature  of  the  ei^nfract,     F(ve  v.  Bp.  ttf  Ckestr 
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only  as  is  for  the  good  of  the  public.     So  also  bonds  to 

resign,    when  the  patron's  son  comes  to  canonical  age,  are 

l^al ;  upon  the  reason  before  given,  that  the  father  is  bound 

to  provide  for  his  son*^.     7.  Lastly,  general  bonds  to  resign 

at  the  patron's  request  are  held  to  be  legal ^.*  for  they  may 

possibly  be  given  for  one  of  the  legal  considerations  before 

mentioned ;  and  where  there  is  a  possibility  that  a  transaction 

may  be  fair,  the  law  will  not  suppose  it  iniquitous  widiout 

proof.  (6)     But,  if  the  party  can  prove  the  contract  to  have 

been  a  corrupt  one,   such  proof  will  be  admitted,    in  order  to 

shew  the  bond  simoniacal,  and  therefore  void.     Neither  will 

the  patron  be  suffered  to  make  an  ill  use  of  such  a  general 

bond  of  resignation ;  as,  by  extorting  a  composition  for  tithes,  [  281  ] 

procuring  an  annuity   for  his   relation,  or  by  demanding  a 

resignation  wantonly   or    without  good   cause,   such    as  is 

approved  by  the  law ;  as,  for  the  benefit  of  his  own   son,  or 

on  account  of  non-residence,    plurality   of  livings,  or  gross 

immorality  in  the  incumbent  ^. 

V.  The  next  kind  of  forfeitures  are  those  by  breach  or 
non-performance  of  a  condition  annexed  to  the  estate,  either 

'  Cro.  Jac.  248.  274.  *"  I  Vern.  411.     1  £qu.  Cas.  Abr.86, 

*  Cro.  Car.  180.     Stra.  327.  87.     Stra.  534. 


(6)  In  the  case  o^Ffytche  v.  The  Bishop  of  LontUm,  {May  1 783,)  the  house 
of  lords  determined  thnt  a  general  bond  to  resign  at  the  patron's  request  was 
illegal,  reversing  thereby  the  concurrent  decisions  of  the  courts  of  common 
pleas  and  king's  bench.  Lord  Tlmrlow,  Ch.  moved  and  spoke  for  the  * 
reversal,  but  the  majority  of  the  judges  had  delivered  opinions  in  favour 
of  the  judgments  below ;  and  there  has  been  a  strong  inclination  since  to 
confine  the  authority  of  the  case  to  those  only  which  are  precisely  simtlar 
in  their  circumstances.  Therefore  in  Bagihaw  v.  Boitiey^  4T.R.78.,  the 
court  of  K.  B.  affirmed  the  legality  of  a  bond  which  was  conditioned  for  a 
resignation  within  a  certain  time  aflcr  notice  in  case  of  non-residence,  or 
sufibring  dilapidations ;  and.  they  gave  the  same  judgment  in  Partridge  v. 
ITAw/on,  4  T.R.  559.  where  the  condition  was  to  resign  in  favour  of  a  spe- 
cified son  of  the  patron  on  three  months*  notice,  and  to  keep  the  parsonage 
and  chancel  in  good  repair.  In  this  case  there  was  no  argument,  it  being 
understood  that  there  would  certainly  be  an  appeal  to  the  lords,  which 
however  was  not  made.  And  it  seems  to  have  been  thou^t  since,  that  a 
bond  was  leg^  conditioned  to  resign  in  favour  of  a  specified  person,  See^ 
Newman  v  Kewmtm^  4M.  &S,71.  Such  bonds,  I  believe,  are  now  in 
common  use.    Sec  Lord  Sondes  v,  Fklcher^  5  B.  &  A. 835, 
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expressly  by  deed  at  it*s  original  Ci-eation,   or   iinpliedly  by 
law  from  a  principle  of  natural  reaion.     Both  which  we  coiip-  ^ 

side  red  at  large  in  a  former  chapter  *. 

VL  I  THEREFORK  BOW  pi'oceed  10  another  species  of  for** 
feiture,  viz,  by  waste,  WastCi  vasttmiy  is  a  spoil  or  deslruction 
ill  houses,  gardens,  trees,  or  otiier  corporeal  hereditament^) 
to  the  disherison  of  him  tliat  hath  the  remainder  or  reversion 
in  fee-simple  or  fee-tail  ".  (7) 

Waste  is  either  x^fmfarj/,  which  is  a  crime  of  commis- 
sicMi,  as  by  pulling  down  a  house;  or  it  is  pertfiisstve^  which 
is  a  matter  of  omission  only,  as  by  suffering  it  to  fall  for 
want  of  necessary  reparations.  Whatever  does  a  lasting 
damage  to  the  freehold  or  inheritance  is  waste.  ^  Thereforts  i 
removing  wainscots,  floors,  or  other  tilings  once  fixed  to  the 
freeliold  of  a  hou^e,  is  waste  •".  (8)  If  a  house  be  destroyed 
by  tempest,  lightning,  or  the  like,  which  is  the  act  of  Pro* 
vidence,  it  is  no  waste :  but  otherwise,  if  the  house  be  burnt 
by  the  carelessness  or  negligence  of  the  lessee :  though  now 
by  the  statute  ti  Ann.  c.Sl.  no  action  will  lie  against  a  teruuit 


*  See  di.  10,  poge  I5i2 

**  Ca.Litt.  53* 


^   HeU.35. 
"'  4  It«p.64* 


(7)  See  Vol.  III.  p.  235.iu(l). 

(8)  In  the  case  of  Etufet  v.  Maw^  jEast,58.y  the  quettioa  of  fixtum 
rciuovcabtc  ami  irremoveablc  vvus  wty  fully  und  Juxntnoiiiily  di^custi^,  nuJ 
ihe  judgment  there  pronounced  by  Lord  ELLetiborough  has  ever  sincii  been 
Loiibidered  to  lay  down  the  law  oa  tlie  subject.  Dispute!;  upun  diis  subject 
will  principally  arii»e  between  die  heir  and  executor  of  a  tciuint  in  fcc- 
fiatple,  between  tbe  exccator  of  a  tenant  for  life  or  in  tail^  and  the 
revefiioncr  or  remainder  man,  and  between  landlord  and  lennnt.  In  the 
fir»t  case  the  law  alwuys  leans  in  favour  of  the  heir*  and  o^nitist  the  dis- 
figuring or  injuring  of  the  inheritance,  mid  therdbre  as  between  these  two, 
ni&uy  personal  chattels^  annexed  to  the  freehold,  are  irrcniovcablc,  which 
in  other  ca&e«  would  Dot  Im;  *o*  In  the  second  case,  tbe  execiitom  are 
more  favoured ;  but  the  third  i^  that  in  which  the  greatest  imlulgcnce  it 
shown  to  the  particuliir  tenant,  es|>ecially  where  the  fixture  has  hti*n 
erected  m  advancement  of  the  tcnfiiit*6  ira<le.  Thu^  engines,  vatft^  fur* 
Qoce^,  &c,  have  been  allowed  to  lie  reaiovcd,  when  fixed  to  the  fi^chold 
for  the  purposes  of  trade  or  mmiufactLirc ;  though  it  is  hctd  waste  to  re- 
move hmrthtt  and  chJmncy-picet^,  or  Uiildifipt  «u!jservient  onl)  to  ihc 
puqiottes  of  ugricuUure, 
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for  an  accident  of  this  kind.  (9)  Waste  may  also  be  com- 
mitted in  ponds,  dove-houses,  warrens,  and  the  like ;  by  so 
reducing  the  number  t>f  the  creatures  therein,  that  there 
will  not  be  sufficient  for  the  reversioner  when  he  comes  to  the 
inheritance  "•  Timber  also  is  part  of  the  inheritance  °. 
Such  are  oak,  ash,  and  elm  in  all  places ;  and  in  some  par- 
ticular countries,  by  local  custom,  where  other  trees  are  ge- 
nerally used  for  building,  they  are  for  that  reason  considered 
as  timber ;  and  to  cut  down  such  trees,  or  top  them,  or  do  [  282  ] 
any  other  act  whereby  the  thnber  may  decay,  is  waste  «*.  But 
underwood  the  tenant  may  cut  down  at  any  seasonable  time 
that  he  pleases  ^ ;  and  may  take  sufficient  estovers  of  com- 
mon right  for  house-bote  and  cart-bote;  unless  restrained 
(which  is  usual)  by  particular  covenants  or  exceptions  % 
The  conversion  of  land  from  one  species  to  another  is  waste. 
To  convert  wood,  meadow,  or  pasture,  into  arable ;  to  turn 
arable,  meadow,  or  pastqre,  into  woodland ;  or  to  turn  arable 
or  woodland  into  meadow  or  pasture,  are  all  of  them  waste  *. 
For,  as  sir  Edward  Coke  observes  S  it  not  only  changes  the 
course  of  husbandry,  but  the  evidence  of  the  estate ;  when 
sucii  a  cloke,  which  is  conveyed  and  described  as  pasture,  is 
found  to  be  arable,  and  e  converso.  And  the  same  rule  is 
observed,  for  the  same  reason,  with  regard  to  converting  one 
species  of  edifice  into  another,  even  though  it  is  improved  in 
it's  value  ".  To  open  the  land  to  search  for  mines  of  metal, 
coal,  ^c.  is  waste ;  for  that  is  a  detriment  to  the  inheritance^: 
but  if  the  pits  or  mines  were  open  before,  it  is  no  waste  for 
the  tenant  to  continue  digging  them  for  his  own  use  "^ ;  for  it* 
is  now  become  the  mere  annual  profit  of  the  land.     These 

»  Co.  Litt,  53.  •  Hob.  234. 

"  4  Rep.62.  *  Co.  Litt.  53. 

"  Co,  Litt.  53.     .  "1  Lev.  309. 

•<  2  Roll.  Abr.  817.  "  5  Rep.  19. 

'  Co,  Litt.  41.  *  Hob.  295. 


(9)  The  statute  of  Anne  does  not  interfere  with  the  corenants  between 
landlord  and  tenant ;  and  therefore  if  a  house  in  the  occupation  of  a 
tenant  be  burnt  down,  he  will  still  be  liable  at  law  to  pay  the  rent  under 
his  covenant ;  and  to  rebuild,  if  there  be  a  general  covenant  to  repair. 
It  is  important  therefore  in  a  lease,  for  the  tenant  to  except  spedally 
casualties  by  fire. 
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ihree  are  ilie  general  hmuis  of  waste,  Xfiz,  in  tiousej>,  in  tinibei% 
and  in  land.  Tlion^^h,  as  was  before  sakl,  whatever  else 
teiids  to  the  destruction^  or  tlepreciatiJig  the  value  of  tiie  in- 
heritance, h  con  side  retl  by  the  law  us  waste. 


I 


Let  us  next  see,  whu  are  iiable  to  be  pynislied  Jbr  coni- 
niitting  waste.  And  by  the  feodal  taw,  feuds  being  originally 
granted  for  Hte  only,  we  find  thut  the  rule  was  general  Jbr 
all  vasal  s  or  feudatories  ;  **  si  va  sail  us  Jmdum  liissijmvtTft^ 
**  aid  insigtd  tktrimcntu  detenus  focerit^  ptivabiiurJ'*  *  But 
in  our  antient  coiinnon  law  the  rule  was  by  no  means  so 
large ;  for  not  only  he  that  w^as  seised  of  an  estfite  of  inlieril- 
ance  niiglit  do  as  he  pleased  with  it,  but  also  waste  was  iiot 
punishable  in  any  tenant,  save  only  in  three  persons;  guardian 
[  283  J  in  chivalry,  teuant  in  dower,  and  tenant  by  the  curtesy  ^  ; 
and  not  in  tenant  for  life  or  years  *•  And  the  reason  of 
the  diversity  was,  that  the  estate  of  the  tln-ee  former  was 
created  by  the  act  of  the  law  itself,  which  therefore  gave  a 
remedy  against  them ;  but  tenant  for  Hfe  or  for  years,  came 
in  by  the  demise  and  lease  of  the  owner  of  the  tee,  and  ihere^ 
fore  he  might  have  provided  tigainst  the  conxmitting  of  waste 
by  Ills  lessee;  and  if  he  did  not,  it  was  his  own  default  But, 
in  favour  of  the  ow^ners  of  the  inheriUince,  the  statutes  of 
Marlbriilge  52  Hen,  III.  c.23.  and  of  Gloucester  GEdw.L 
c.5*j  ]irovided  that  the  writ  of  waste  shall  not  only  lie  against 
teiumts  by  the  law  of  England,  (or  curtesy,)  and  those  in 
dower,  but  against  any  farmer  or  other  that  holds  in  any 
manner  tor  life  or  years*  So  that,  for  about  five  hundred 
years  past,  all  tenants  merely  for  life,  or  for  any  less  estate, 
have  been  punishable  or  liable  to  he  impeached  for  waste, 
both  voluntary  and  permissive ;  unless  their  leases  be  made, 
as  sometimes  they  are,  without  impeachment  of  waste,  absqtte 
impelitione  lYisti ;  that  is,  with  a  pro\4sion  or  protection  that 
no  man  shall  imptien'^  or  sue  him,  for  waste  c<nnni»tted.  Hut 
tenant  in  tail  after  possibility  o(  issue  extinct  is  ni>t  impeach- 
Hbte  tor  waste  i  btx'ause  his  estate  was  at  it's  creation  an  estate 


*  Wri|5tit,44.  ill  tiritjita  by  ilit*  ifurt««y.      HrgisI*  7tf. 

^    It  ¥rta  liowever  ■  (kniht  wlirttwr     llro,Abf«  Itt.  utt»lrfi^^^     '2  l«i^.  :X>1. 
M  Ji44t  w«a  pufiitliiiljlo  Hi  ilia  unaumn  U«v         '  2  ttwt,  'J\m* 
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of  inheritance,  and  so  not  within  the  statutes*.  (10)  Neither 
does  an  action  of  waste  lie  for  the  debtor  against  tenant  by 
statute,  recognizance,  or  elegit ;  because  against  them  the 
debtor  may  set  off  the  damages  in  account  ^ :  but  it  seems 
reasonable  that  it  should  lie  for  the  reversioner^  expectant  on 
the  determination  of  the  debtor's  own  estate,  or  of  these 
estates  derived  from  the  debtor^. 

The  punishment  tor  waste  committed  was,  by  common  law 
and  the  statute  of  Marlbridge,  only  single  damages  ** ;  except 
in  the  case  of  a  guardian,  who  also  forfeited  his  wai'dship^  by 
the  provisions  of  the  great  charter^:  but  the  statute  of 
Gloucester  directs,  that  the  other  four  species  of  tenants 
shall  lose  and  forfeit  the  place  wherein  the  waste  is  com-  [  284  ] 
initted,  and  also  treble  damages  to  him  that  hath  the  inhe« 
ritance.  The  expression  of  the  statute  is,  ^'  he  shall  forfeit 
*^  the  thing  whicli  he  hath  wasted  ;*'   and  it  hath  been  deter- 

*  Co.  Litt.27.   2  Roll.  Abr.  826.  828.  •  2  Inst.  146. 

"  Co.  Liu.  54.  «  /«a.300. 

'  F.  N.  B.  58.  *^  9  Hen.  III.  c.  4. 


(10)  111  Uerlakcndcnt\  case,  4  Rep.  65.,  it  is  said,  that  though  tenant  in 
tail  after  possibility  of  issue  extinct  is  dispunishable  for  waste,  yet  he  has 
no  property  in  the  timber  which  he  fells.  If  this  were  true,  it  would  esta- . 
hlish  a  great  difference  between  him  and  tenant  for  life  without  impe&cfa* 
nient  of  waste,  who  is  now  clearly  understood  to  have  the  same  property 
in  timber  felled,  as  an  owner  of  the  fee  simple.  Pyne  v.  2X>r,  l  T.  R.  5S, 
This  distinction,  however,  is  denied  by  Lord  Eldon  in  WMamt  v.  WUUamM 
1 5  Ves.  Jun.  4S7.,  and  upon  manifest  reason.  In  both  instances,  however, 
(as  well  as  in  many  others  in  which  no  action  for  waste  committed  can  be 
brought)  the  court  of  chancery  will  interfere  to  restnun  extravagant  and 
malicious  devastaUon.  This  term  applies  principally  to  the  cutting  down 
ornamental  timber,  timber  planted  for  shelter,  or  to  exclude  the  view  of 
offensive  objects,  to  the  cutting  down  eyen  of  other  timber  in  a  wastefiil 
uianncr,  so  as  to  leave  none  for  the  re-edifying  or  repair  of  biuldings ;  and 
to  all  acts  which  tend  to  the  destruction  of  the  estate,  as  the  unroofing,  or 
pulling  down  mannon-houses.  It  is  difficult  to  specify  all  the  cases  of  waste 
in  which  injunctions  will  be  granted ;  but  Lord  Eldon,  in  Surges  v.  Lamb, 
l6Ves.  Jun.  185.,  has  expressed  an  opinion  rather  unfavourable  to  them, 
and  has  declared  it  to  be  wiser  to  limit  than  to  extend  them.  It  seems  at 
least  necessary  to  show  some  great  injury  to  the  inheritance  resulting  from 
an  act,  in  doing  which  the  tenant  has  not  been  acttlated  by  a  desire  to  de- 
rive profit  from  the  estate,  but  by  spite  to  the  successor,  or  at  least  by 
humour  uud  caprice  in  wantoti  disregard  of  the  buccessoT's  interest. 
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mtnecl  lliat  under  these  wordi;  tbe  place  Is  also  utcluded^. 
And  if  waste  be  done  sparsnn^  or  here  and  there,  all  over  a 
wocxl,  the  whole  wood  siiall  be  recovered ;  or  if  in  several 
rooms  of  a  house,  the  wliole  house  shall  he  forfeited  '* ; 
becaubc  it  is  impracticable  for  the  reversioner  to  enjoy  only 
tlie  identical  places  wasted,  wlien  lying  interspersed  with  the 
other.  But  if  wiiste  be  done  only  in  one  end  of  a  wood,  (or 
perhaps  in  one  room  of  a  liouse,  if  that  can  be  conveniently 
separated  from  the  rest,)  dial  part  only  is  the  locus  vaxtahiSf 
or  thing  wasted,  and  that  only  shall  be  forfeited  to  the  re- 
versioner K 

VII.  A  SEVENTH  species  of  forfeitui'e  is  that  of  copyhoUi 
estates,  by  breach  of  the  cmtoms  of  the  manor.  Copyhold 
estates  are  not  only  liable  to  the  same  tbrfeitures  as  ttiose 
which  are  held  in  socage,  for  treason,  felony,  alienation,  and 
waste ;  whereupon  the  lord  may  seise  them  witlioiit  any 
presentment  bj'  the  homage  ^ ;  but  also  to  peculiar  forfeitures 
annexed  to  this  species  of  tenure,  which  are  incurred  by  the 
breach  of  either  the  general  cu^itonis  of  all  copyholds,  or  the 
peculiar  local  customs  of  certain  particular  manors.  And  we 
may  observe  ihati  as  these  tenements  were  originally  holden 
liy  the  lowest  and  most  abject  vasals,  the  marks  of  feodal 
dominion  continue  much  the  strongest  upon  litis  mode  of 
property.  Most  of  the  offences,  which  occasioned  a  resum[>- 
lion  of  the  fief  by  the  feodal  law,  aiid  were  denominated 
Jdoniat\  jwr  tpms  vasallus  amiiteret  Jeudwu  ',  still  continue  to 
be  causes  of  forfeiture  in  many  of  our  modern  copyhold«t« 
As,  by  subtraction  of  suit  and  service  "' ;  $i  doniimtm  dtsefvirc 
fioluerit "  :  by  disclaiming  to  hold  of  the  lord,  or  swearing 
himself  not  his  copyholder*';  si  domtnum  ejuravcrit^  Le.  nt^ 
gaverii  se  a  domino  J eudum  halme^i  by  neglect  to  be  admitted 
tenant  witliin  a  year  aiKl  a  day '' :  si  per  annum  vt  diem  cvssa- 
[  285  ]  vn'it  in  jwtenda  invcstintra ' :  by  contumacy  in  not  appearing 
in  court  ai\er  tliree  proclamations  * ;  si  a  domino  ter  diattis 


»  a  Init.  909. 

b  Co.  lilt  54. 

( t  lllM.a04^ 

*  9  Vcntr*  SB*     Cra  Etis.  4m* 

»3lLMa.l08«     0yct.  jn. 


•  C«.Ci>|iyh.  1 57. 

»  F^d.  r.y.  r.  34.  atl*  S6*  §3. 

«  l^lowd.  37K. 

'  8  llrp,  yj*     Co,  Ci>|t>h,  ij;7. 
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compamtrit ' :  or  by  refusing,  when  sworn  of  the  iiomage,  to 
present  the  truth  according  to  his  oath**:  si  jmres  ventaiem 
novrrin/y  et  dicani  se  fiescire^  cum  sciafit*'.  In  these  and  a 
variety  of  other  cases,  which  it  15  impossible  here  to  ermme- 
mte,  the  forfeiture  does  not  accrue  to  the  lord  till  aft€r  the 
offences  are  presented  by  the  homoge,  or  jury  of  the  lord's 
court  bnron  *  :  per  Imulamctiittm  parhtm  Sitortini  *  :  or,  as  it  is 
more  fully  expressed  in  another  place  %  nemo  miUs  adimatur 
tie  possessions  s^ii  bcnt^ii^  nisi  cofnoicia  ctdpa  quae  sit  iaudanda*^ 
pa^Jutlicium  par  turn  suorum,  (11) 


VII L  The  eighth  and  last  method  whereby  lands  and 
tenements  may  become  tbrfeitcd,  is  that  ol*  bittikntpicif^  or  the 
act  of  becoming  a  bankrupt:  which  unfortunate  jierson  may 


'  Feud.  1 31. 1.  SS. 

•  Co,  Copyhi'157. 
^  Ftud,  L  «.  U  58. 

•  Co.  CopjfK.  1 5S. 


*  I4   ek    arN<mit4o»   ckjhtiemittt      Du 
Frtsnc,  IV*  79. 


(11)  It  IS  rather  singular  that  in  every  Instance  in  which  Lord  Coke  oii 
copyholds  is  cited  in  this  parogriipb,  his  authority  is  ilircttly  contradictory 
of  the  tent.  In  hi^  My-^eremh  chiipter  he  divides  forfeittire^  into  those 
which  operate  <ro  imlanir^  and  tho&e  which  raunt  be  presented ;  and  then 
enumcnites  those  of  the  former  cla&s.  Under  this  he  ranges^  among  many 
others,  disclaimer,  not  appearing  oJlcr  three  proclamations,  and  refusing, 
when  sworn,  to'present  the  truth,  hi  bis  fifty-eighth  chapter  he  entimemtai 
the  second  class,  and  under  it  places  treitsan,  tNulony,  and  alienntioo.  It  is 
observable  alto,  that  the  references  to  Dyer  S)  1.  and  a  Rep.  09.  arc  not  in 
jKoint. 

With  respect  to  the  subject  of  the  paragraph,  if  presentment  t«  ncccuarif 
in  any  case,  it  should  seem  in  rca^ion  that  the  necessity  would  exist  ntth«r 
in  case  of  trea,<on  and  felony,  where  the  conviction  and  attainder  might  take 
place  far  from  the  residence  of  the  lord,  than  in  the  case  of  lOdHimer,  Ac. 
Mhtch  must  take  place  cither  in  the  lord's  court,  or  in  a  suit  to  which  he 
was  party.  O^  the  first  he  might  reasonably  be  siupposed  to  remain  igno- 
rant until  his  homage  by  pre&cntment  infonned  him  ;  of  the  latter  he  could 
hardly  avoid  taking  instant  notice.  But  in  fact  the  better  opinion  i^eeni^ 
to  be,  that  in  no  case  is  presentment  legally  necessary*  In  every  imtance 
the  forfeiture  i*  referable  back  to  a  ftuppoted  dctcrniinHtioti  of  the  will, 
which  the  act  being  incouiiUtcnt  with  the  tenancy  dcuionhtrate;^.  If  the 
lord  b  not  aware  of  the  act,  it  Is  the  duty  of  the  homa'^crs  to  inform  him ; 
but  tlic  forfeiture  ejcists  in  that  case  before  the  information  given.  As  a 
matter  of  prudence,  however,  the  lord  will  of  course  procure  a  presentment. 
See  Scrivcn  on  Copyholds,  51  L,  in  which  the  opinions  af  Ch.  Baron  Gil- 
bertt  uii<^  Watkins  ai^  skated* 
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from  tlie  several  descriptions  given  of  him  in  our  statute  law, 
be  thus  defined  ;  a  trader  who  secretes  htmselt',  or  does  certain 
other  acts,  tending  to  defraud  his  creditors* 

Who  shall  be  such  a  trader,  or  what  acts  are  sufficient  U» 
denominate  him  a  bankrupt,  with  the  several  connectetl  con- 
sequences resuhuig  from  that  unhappy  situation,  will  be  better 
considered  in  a  subsequent  chapter;  when  we  shall  endeavour 
more  fully  to  explain  its  nature,  as  it  most  immediately  relates 
to  personal  goods  and  chattels.  1  shall  only  here  obser\^e  the 
manner  in  which  the  proiierty  of  lands  and  tenements  is 
transferred,  upon  the  supposition  that  the  owner  of  them  is 
ciearly  and  indisputably  a  bankrupt^  and  that  a  commission  of 
bankrupt  is  awarded  and  issued  against  him. 

Bv  statute  1 3  Eliz^  c*  7.  the  commissioners  for  that  purpose, 
when  a  man  is  declared  a  bankrupt,  shall  have  full  jwwer  tti 
dispose  of  all  his  lands  and  tenements,  which  he  had  in  his 
own  right  at  the  time  when  he  became  a  bankrupt,  or  which 
shall  descend  or  come  to  him  at  any  time  afterwards,  l>elbre 
his  debts  are  satisfieil  or  agi-eed  for ;  and  all  lands  and  tene- 
£  286  ]  ments  which  were  purchased  by  him  jointly  with  his  wife  or 
children  to  his  own  use,  (or  such  interest  therein  as  he  may 
lawfully  part  withj)  or  purchased  witli  any  other  person  upon 
secret  trust  for  his  own  use;  and  to  cause  them  to  be  ap- 
praised to  their  full  value,  and  to  sell  tlie  same  by  deetl 
indented  and  inrolled,  or  divide  them  proportionablv  among 
tilt:  creditors.  This  statute  expressly  included  not  only  free, 
but  custouTary  and  copyhold,  lands;  but  did  not  extend  to 
estates-tail,  farther  than  for  the  bankrupt's  life;  nor  to  equi- 
ties of  redemption  on  a  mortgaged  estate,  wherein  the  bank- 
rupt has  no  legal  interest,  but  only  an  equit^dile  reversion. 
Whereupon  the  statute  2 1  Jac.  L  c*  1 9*  enacts,  that  the  com- 
missioners shall  be  empowered  to  sell  or  convey,  by  deed 
indented  and  iiuoUed  [within  six  months  after  the  midving 
thereof],  any  lands  or  tenements  of  the  bankrupt,  wherein  lie 
shall  be  seised  of  an  estate-tail  in  possession,  remainder,  or 
reversion,  unless  the  remainder  or  reversion  thereof  shall  be 
in  the  crown  [of  the  gift  of  the  crown] ;  imd  that  sucli  sale 
shiill  l)e  good  against  all  such  issues  in  tail,  remainder-men, 
and  reversioners,   whom    the  bankrupt  himself  might  have 
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barred  by  a  common  recovery,  or  other  means ;  and  that  all 
equities  of  redemption  upon  mortgaged  estates,  shall  be  at  the 
disposal  of  the  commissioners ;  for  they  shall  have  power  to 
redeem  the  same  as  the  bankrupt  himself  might  have  done, 
and  after  redemption  to  sell  them.  And  also  by  this  and  a 
former  act^,  all  fraudulent  conveyances  to  defeat  the  intent  of 
these  statutes  are  declared  void ;  but  that  no  purchaser  bona 
fide^  for  a  good  or  valuable  consideration,  shall  be  affected  by 
the  bankrupt  laws,  unless  the  commission  be  sued  forth  within 
five  years  afler  the  act  of  bankruptcy  committed. 

By  virtue  of  these  statutes  a  bankrupt  may  lose  all  his 
real  estates ;  which  may  at  once  be  transferred  by  his  com- 
missioners to  their  assignees,  without  his  participation  or 
consent.  (12) 

"  1  Jbc.  I.  c.  15. 


(12)  By  5Geo.4.  c.98.  (the  act  to  consolidate  and  amend  the  bankrupt 
laws,  which  will  not  take  eilfect  till  May  18S5X  all  the  bankrupt's  real  and 
personal  estate,  both  within  the  united  kingdom  and  abroad,  (except  copy- 
hold and  customary  lands,)  and  all  such  estate  as  he  may  purchase,  or  may 
revert,  descend,  or  be  devised  to  him  before  he  obtains  his  certificate,  are 
vested  in  the  assignees  by  a  mere  declaration  signed  by  the  commissioners 
on  the  choice  of  the  assignees;  provided  such  declaration  be  entered  of 
record  within  two 'months  from  die  signature.  The  copyhold  and  aistom- 
ary  estate,  though  excepted  from  this  clause,  may,  by  a  subsequent  one, 
be  sold  by  deed  indent^  and  enrolled  by  the  assignees  for  the  benefit  of 
the  creditors.  Estates  tail  may  also  be  sold  by  them  in  the  same  'manner, 
so  as  to  convey  a  good  title  against  the  bankrupt,  his  issue,  and  all  persons 
whom  the  banknipt  conld  have  barred  by  fine,  recovery,  or  other  means. 
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CHAPTER    THE    NlNETEEKTH. 


OF  TITLE  BY   ALIENATION- 


n^HK  most  mual  and  universal  method  of  acquLnng  a  title 
to  real  estates  is  that  of  alienation,  conveyance,  or  pur- 
chase in  lis  limited  sense ;  under  which  may  be  comprised 
any  mediod  wherein  estates  ai*c  vohintarily  resigned  by  one 
mail,  and  accepted  by  anodiei- ;  whether  diat  be  effected  by 
fale,  gift,  marriage,  settlemeni,  devise,  or  othei'  transmission 
of  property  by  the  mutual  consent  of  the  parties. 

This  means  of  taking  estates  by  alienation,  is  not  of  equal 
antiquity  in  the  iaw  of  Enghuid  witJi  diat  of  taking  them  by 
descent.  For  we  may  remember  that,  by  the  feodal  law  *,  a 
pure  and  genuine  fend  could  not  be  tmnsferred  from  one 
feudatory  to  another  without  tlie  consent  oi'  the  lord ;  lest 
thereby  a  feeble  or  suspicious  tenant  might  have  been  substi- 
tuted and  imposed  upon  Inni  to  perform  die  feodal  services, 
instead  of  one  on  whose  abilities  and  fidelity  he  could  depend* 
Neither  could  llie  feudatory  then  subject  the  land  to  his 
debts ;  for  if  he  might,  the  feodal  restraint  of  alienation  woidd 
have  been  easily  IVustrated  and  evaded  ^K  And,  as  he  could 
not  aliene  it  in  his  lifetime,  so  neither  c^uld  he  by  will  defeat 
the  succession,  by  devising  his  feud  to  another  family ;  nor 
even  alter  the  course  of  it,  by  imposing  particular  limitations, 
or  prescribing  an  unusual  path  of  descent.  Nor,  in  short, 
could  he  aliene  the  estate,  even  with  the  consent  of  the  lord, 
unless  he  had  also  obtained  the  consent  of  his  own  next 
apparent,  or  presumptive  heir*.  (1)     And  dierefore  it  was 


•  Sw?  page  57. 


^  Co.  liti.  SH,     Wright,  167. 


(1)  Lord  Coke  in  the  piiiiage  referred  to,  wyi  "  heir"  gcnemlty ;  but  Sir 
M,  Wright  confines  it  to  the pretumptive  heir, qui prorimm erai Mticetiriime 
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very  usual  in  antient  feoffments  to  express  that  the  alienation 
was  made  by  consent  of  the  heirs  of  tlie  feofibr :  or  sometimes 
for  the  heir  apparent  himself  to  join  with  the  feoffor  in  the 
grant '^.  And,  on  die  other  hand,  as  the  feodal  obligation 
was  looked  upon  to  be  reciprocal,  the  lord  could  not  aliene 
or  transfer  his  signiory  without  the  consent  of  his  vasfd :  for 
it  was  esteemed  unreasonable  to  subject  a  feudatory  to  a  new 
superior,  with  whom  he  might  have  a  deadly  enmity,  without 
his  own  approbation ;  or  even  to  transfer  his  fealty,  without 
his  being  thoroughly  apprized  of  it,  that  he  might  know  with 
certainty  to  whom  his  renders  and  services  were  due,  and  be 
able  to  distinguish  a  lawful  distress  for  rent  from  a  hostile 
seizing  of  his  cattle  by  the  lord  of  a  neighbouring  clan^ 
This  consent  of  the  vasal  was  expressed  by  what  was  called 
aitomi7^\  or  professing  to  become  the  tenant  of  the  new 
lord :  which  doctrine  of  attornment  was  afterwards  extended 
to  aU  lessees  for  life  or  years.  For  if  one  bought  an  estate 
with  any  lease  for  life  or  years  standing  out  thierdon,  and  the 
lessee  or  tenant  refused  to  attorn  to  the  purchaser^  and  to 
become  his  tenant,  the  grant  or  contract  was  in  most  cases 
void,  or  at  least  incompleted^:  which  was  also  an  additional 
dog  upon  alienations. 

But  by  degrees  this  feodal  severity  is  worn  off;  and  ex- 
perience hath  shewn,  that  property  best  answers  the  purposes 
of  civil  life,  especially  in  commercial  countries,  when  it's 
transfer  and  circulation  are  totally  fi^ee  and  unrestrained.  The 
road  was  cleared  in  the  first  place  by  a  law  of  king  Henry 
the  first,  which  allowed  a  man  to  sell  and  dispose  of  lands 

^  Madox,   FormtU.    Anf^*   N*'S16.  nances  ei  avirttnca,  ut  logui  toleni  s  cum 

319.  427.  vauMui,  ^urato  prions  dommi  obseqtuo 

*  Gilb.  Ten.  75.     *  ^tjide,  novo  se  sacramento  novo  item  do- 

*  The  same  doctrine  and  the  same  mino  acquitenU  obstringebat,  idquejiusu 
denoznination  prevailed  in  Breiagne —  auctoris.  D'Argentre  Antiq*  Consuet* 
jwssessUmes  m  jurisdicHonaiibus  non  aU*  Brit,  apud  Dufmn^  i.  81S^  890. 

ter  apprehend*  posse,  quam  per  aUour^         >  LitL  §  55'U 

coUateraJi,  Probably  the  consent  of  the  heir  apparent  wa3  presumed  and 
implied  in  the  mere  act  of  his  father ;  while  it  was  necessary  to  procure 
specifically  that  of  a  more  remote  inheritor.  Both  authors,  too,  are  speak- 
ing only  of  land  which  came  by  descent  to  the  aU«nor.    See  post,  p.  W, 
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which  he  fiimself  had  piirchaisetl ;  (or  over  ihese  he  was 
thought  to  have  a  more  extensive  power  than  over  what  hati 
been  transniittetl  to  Jiim  in  a  course  of  descent  tVoiii  his  an- 
[  2S9  ]  cestors  ^' :  a  doctrine  which  is  countenaiicetl  by  the  teodal 
con!^titutions  themselves  '  but  he  was  not  allowed  to  sell  tlie 
whole  of  his  own  acquirements,  so  as  totally  to  disinlierit  his 
children,  any  more  than  he  was  at  liberty  to  aliene  hh  |ia- 
ternal  estate ''.  Afterwards  a  man  seems  to  have  l)een  at  hberty 
to  part  with  all  Ids  own  acquisitions,  if  he  had  previously  pur- 
chased to  liim  and  his  assigns  by  9ame ;  but5  >1  ^^i^  assists 
were  not  specified  in  the  purchase  deed,  be  was  not  cm]K>wered 
to  aliene ':  and  also  he  might  part  with  one  fourth  of  tlie  in- 
heritance of  his  ancestors  witliout  the  consent  of  his  lieir  "\ 
By  the  great  charter  of  Henry  III-  ",  no  subinfeudaliou  was 
permitted  of  part  of  the  land,  unless  sufficient  was  left  to 
answer  the  sei*vices  due  to  tlie  superior  lortl,  which  sufficiency 
was  probably  interpreted  to  he  one  half  or  moiety  of  the 
land  ^.  But  these  restrictbns  were  in  general  removed,  by 
the  statute  of  quia  empiores  p,  whereby  all  [>ersons,  excq)t 
the  king's  tenants  in  capite^  were  left  at  liberty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  discretion  *•.  Ai\i\ 
even  these  tenants  in  capite  were  by  the  statute  1  Edw.  IIL 
c*12.  jierniitted  to  aliene,  on  paying  a  fine  to  the  king  ^  By 
the  temporary  statutes  7  Hen.  VI L  c.  3.  and  3  Hen.  VI H* 
c.  4f*  all  persons  attending  the  king  in  his  wars  were  alloweil 
to  aliene  their  lands  without  licence,  and  were  relieved  from 
other  feodal  burdens.  And,  lastly,  these  very  fines  for  alien* 
atians  were,  in  all  cases  of  freehold  tenure^  entirely  abolished 
by  the  statute  12  Car.  IL  c.S*.  As  to  the  jwwer  of  charging 
huuls  with  the  debts  of  the  owner,  this  was  introduceil  so 
early  as  stat,  Westm,  2.   which  •  suhjectetl  a  moieh/  of  iUv 


I 


i 
I 


eui  magh  vttit  Si  Bociand  hatwU  ^nam 
f«  parenlei  tui  dederunit  mm  mittai  €um 
i'lira  cognaiiomem  fMorn,  LL.  Jien.L 
r.  70* 

I  ^etnL  /.  9.  f.  39. 

^  Si  fuetium  tantum  hahutrit  is,  qm 
partem  lemit  $uiif  down*  txUueriit  tunc 
^idem  hoc  ei  tie*^  :  ted  non  latum  ^uff* 
turn,  9W141  non  fxtleH  JUtitm  nif'M  k*^ 
ri'drm  erknrr^dttrf.      GliMvi].  /.  7.  r»  K 


'  Mirr.  c.  I .  §  9,  ThiH  is  «1«o  »K>r- 
rowtd  from  the  ftoiAtA  liiw.  Fr>*d,  /*  2« 
t.  4«. 

""  Mirr,  ihid^ 

"  <j  Hen.  III.  c.m. 

'"   D&lrymplc  of  F<*iicl«,  9/** 

'    IS  Edw.  L  1-.  I. 

»  Se«  p«g.  72.  91 . 

*-  !?  Iiwt.  67. 

'  in  Kit.  t.  c.  m 
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tenant's  lands  to  executions,  for  debts  recovered  by  law ;  as 
the  whide  of  tliem  was  likewise  subjected  to  be  pawned  in  a 
statute  merchant  by  the  wLatute  de  mercatoribus^  made  the 
same  year,  (2)  and  in  a  statute  staple  by  statute  27  Edw.III. 
Cp  9*  and  in  other  similar  recognizances  by  statute  23  Hen.  £  290  ] 
VII L  C.6,  And  now,  the  whole  of  them  is  not  only  subject 
to  h^pwwned  tor  tlie  debts  of  the  owner,  but  likewise  to  be 
absolutely  $old  for  the  benefit  of  trade  and  commerce  by  the 
several  statutes  of  bankruptcy.  The  restraint  of  devising 
lands  by  will,  except  in  some  places  by  particular  custom^ 
lasted  longer ;  that  not  being  totally  removed,  till  the  abo- 
lition of  the  military  tenures.  Tlie  doctrine  of  attornments 
contiuued  still  later  than  any  of  the  rest,  and  l^ecame  ex- 
tremely troublesome,  though  many  methods  were  invented  to 
evade  them  ;  (S)  till  at  last  they  were  made  no  longer  neces- 
sary to  complete  the  grant  or  conveyance,  by  statute  4  &  S 
Ann.  cAe.;  nor  shall,  by  statute  1 1  Geo.IL  c.  19,  the  attorn- 
ment of  any  tetiant  afiect  the  possession  of  any  lands,  unless 
made  with  consent  of  the  landlord,  or  to  a  mortgagee  after 
the  mortgage  is  forfeited,  or  by  direction  of  a  court  of  justice. 

Ik  examining  the  nature  of  alienation,  let  us  first  inquirei 
briefly,  who  may  aliene,  and  to  wham ;  and  then,  more  largely, 
how  a  man  may  aliene,  or  the  several  modes  of  conveyance. 

I,  Who  may  aliene,  and  to  whom  :  or,  in  other  words, 

who  is  capable  of  conveying,  and  who  of  purchasing.     And 

herein  we  must  consider  rather  tlie  incapacity,  than  capacity, 

of  the  several  parties  :  for  all  persons  in  possession  are  prima 

Jhcie  capable  both  of  conveying  and  purchasing,  unless  the 


(2)  The  statute  de  mercfttoribuM  goea  a  step  farther  than  is  here  men- 
tioned. By  the  statute  made  with  a  similar  view  at  Acton  Bunietl  in 
11  E.  L,  the  devisable  burgages  of  the  debtor  were  made  Baleable  in  dis- 
charge of  a  debt  due  by  statute  inerchant.  The  statute  made  in  13E*L 
extendi  this,  and  eTiabies  the  debtor^  within  three  monibs  after  he  is  taken 
and  put  into  prison,  to  sell  ab&olutcly  the  whole  of  his  lands  and  tenements 
for  the  discharge  of  his  dehti>« 

(3)  The  statute  of  uses,  and  the  statute  of  wills,  in  all  case*  in  which  they 
applied,  made  attornments  unnecessary ;  as  by  the  former  the  possession 
was  immediately  executed  to  the  use,  and  by  the  latter  the  legal  estate  was 
immediately  vested  in  the  devisee. 

VOL*  II,  -'  V 
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law  has  bid  ihem  under  any  pailitukr  disabilities.     But,   if 

a  man  bas  oii!y  m  him  the  righ/  of  either  possession  or  pro- 
perty, he  cannot  convey  it  to  any  other,  lest  pretended  titles 
might  be  granted  to  great  men,  whereby  justice  might  be 
trodden  down,  and  the  weak  oppressed  *.  Yet  reversions  and 
vested  remainders  may  be  granted ;  because  the  possession 
of  the  particular  tenant  is  the  possession  of  him  in  reversion 
or  remainder;  hut  contingencies^  and  mere  po^jriWiVw,  though 
they  may  be  released,  or  devisetl  by  will,  or  may  pass  to 
the  heir  or  executor,  yet  cannot  (it  hath  been  said)  be  assigned 
to  a  stranger,  unless  coupled  with  some  present  interest  *, 

Persons  attainted  of  treason,  felony,  and  praemunire^  are 
incapable  of  conveying,  fi'om  the  time  of  the  offence  committed^ 
provided  attainder  follows  " ;  for  such  conveyance  by  them 
[  291  ]  ^^y  tend  to  defeat  the  king  of  his  forfeiture,  or  the  lord  of 
his  esclieat.  But  they  may  purchase  for  the  benefit  of  the 
crown,  or  the  lord  of  the  fee,  though  they  are  disabled  to 
hold :  the  lands  so  purchased,  if  after  attainder,  being 
subject  to  immediate  forfeiture;  if  before,  to  escheat  as 
well  as  forfeiture,  according  to  the  nature  of  the  crime ".(4) 
So  also  corporations,  religious  or  others,  may  purchase  lands; 
yet,  unless,  they  have  a  licence  to  hold  in  mortmain,  they 
cannot  retain  such  purchase ;  but  it  shall  be  forfeited  to  the 
lord  of  the  fee  *• 

Idiots  and  persons  of  n  on  sane  memorj^  infants  and  per* 
scins  under  duress,  are  not  totally  disabled  either  to  convey 

'  Co.  Lift.  St  4.  "  Co.  Litt.43. 

'  SlipppariS'*  touclistonc,    «38»  239.  *  Ibid,  2. 

52a.  11  Mod.  152.  1  P.  Wra»-  574.  *  Ibid*  2, 
Sim.  132. 

(4)  Allcrftttaintler  the  man  in  chUUcr  morfuuM^  all  feudal  relation  between 
himself  and  his  lord  is  ut  an  end,  and  Uierefore  there  can  be  no  escheat. 
Neither,  strictly  speaking,  can  there  be  forfeiture,  which  h  u  kind  of  punish^ 
ment,  and  operates  on  the  rcJation  of  king  and  ^uhjecrt.  Indeed,  by  mere 
forfeiture  in  fekrny^  die  kingV  title  would  only  be  for  a  year  and  day.  Lofd 
Coke?  expresses  huttself  therefore  cmitiouslVf  calling  it  neither  e^beat,  no? 
forfeiture ;  he  says  "  the  king  shrtil  have  it  by  his  prerogative,  and  not  the 
lord  of  the  fee;  for  a  mnn  attainted  hath  no  eopacitie  to  purchase  (being  a 
man  i-mUter  mortuujt)  hut  onely  for  4^c  t^eneiit  of  the  king;  no  more  than 
the  alien-n^  hath/* 
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or  purchase,  but  sub  modo  only.  For  their  conveyances  and 
purchases  are  voidable,  bui  not  actually  void*  The  king,  in^ 
deed,  on  behalf  of  an  idiot,  may  avoid  his  grants  or  other 
acts'^.  But  it  hath  been  said,  that  a  noti  compo5  himself, 
though  he  be  afterwards  brought  to  a  right  mind,  shall  not 
be  permitted  to  allege  his  own  insanity  in  order  to  avoid  such 
grant :  for  that  no  man  shall  be  allowed  to  stultify  himself, 
or  plead  his  own  disability.  The  progress  of  this  notion  is 
somewhat  curious.  In  tlie  time  of  Edward  I.,  non  compos 
was  a  sufficient  plea  to  avoid  a  man's  own  bond  ^  :  and  there 
is  a  writ  in  the  register  *  for  the  alienor  himself  to  recover 
lands  aliened  by  him  during  his  insanity ;  dum  Juit  non  com-' 
pos  mentis  stiae,  ut  dicit,  4^.  But  under  Edward  III.  a  scruple 
began  to  arise,  whether  a  man  should  be  permitted  to  Uemisk 
himself,  by  pleading  his  own  insanity  ^ :  and,  afterwards,  a 
defendant  in  assise  having  pleaded  a  release  by  the  plaintifi* 
since  the  last  continuance,  to  which  the  plaintiff  replied  {ore 
tenus^  as  the  manner  then  was,)  that  he  was  out  of  his  mind 
when  he  gave  it,  the  court  adjourned  the  assise ;  doubting, 
whether  as  the  plaintiff  was  sane  both  then  and  at  the  com- 
mencement of  the  suit,  he  should  be  permitted  to  plead  an 
intermediate  deprivation  of  reason;  and  the  question  was 
asked,  how  he  came  to  remember  the  release,  if  out  of  his 
senses  when  he  gave  it  \  Under  Henry  VI.  this  way  of 
reasoning  (that  a  man  shall  not  be  allowed  to  disable  himself, 
by  pleading  his  own  incapacity,  because  he  cannot  know  [  292  ] 
what  he  did  under  such  a  situation)  was  seriously  adopted 
by  the  judges  in  argument  %  upon  a  question,  whether  the 
heir  was  barred  of  his  right  of  entry  by  the  feofQnent  of  his 
insane  ancestor.  And  from  these  loose  authorities,  which  Fits- 
herbert  does  not  scruple  to  reject  as-  being  contrary  to  rea- 
son **,  the  maxim  that  a  man  shall  not  stultify  himself  hath 
been  handed  down  as  settled  law  ^ :  though  later  opinion^, 
feeling  the  inconvenience  of  the  rule,  have  in  many  points 

«  Co.  Liu. 247.  •»  SS  Asm.  plAO, 

y  Brittoo,  c.  28.  ./M.  66.  «  39  Hen.  VI.  42. 

*fol.    228.       See  alio  Meimonnd.         <*  F.N.  B. 202. 
Scacch.  22  Edw.  I.   (piefixed  to  Maj-        <  Litt.    $  405.       Cro.   Elis.  SflB.  . 

nira'a  year-book,  Edw.  II.  )/o/.28.*  4  Rep.  123.     Jenk.  40. 
*  5  Edw.  111.70. 
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endeavoured  ta  restrain  it  *.  (5)  And,  clear ly»  tlie  next  heir, 
or  other  per&on  interested,  may,  after  the  death  of  the  idiot 
or  non  compos^  take  advantage  of  his  incapacity  and  avoid  the 
grant  ^.  And  so,  too,  if  he  purchases  under  this  disability, 
and  does  not  afterguards  upon  recovering  his  senses  agree  to 
the  purchase,  his  heir  may  either  waive  or  accept  the  estate 
at  his  option  *.  In  like  manner,  an  infant  may  waive  such 
purchase  or  conveyance,  when  he  comes  to  full  age ;  or,  if 
he  does  not  actually  agree  to  it,  his  heirs  may  waive  it  after 
him*'*  Persons,  also,  who  purchase  or  convey  under  duress, 
may  affirm  or  avoid  such  transaction,  whenever  the  duress  is 
ceased  *.  For  all  these  are  under  the  protection  of  the  law  ; 
which  will  not  suffer  them  to  be  imposed  upon,  through  the 
imbecility  of  their  present  condition ;  so  that  their  acts  are 
only  binding,  in  case  they  be  afterwards  agreed  to,  when 
such  imbecility  ceases.  Yet  the  guardians  or  committees  of 
&  lunatic,  by  the  statute  of  11  Geo^IIL  c,20.  are  empowered 
to  renew  in  hh  right,  under  the  directions  of  the  court  of 
chancery,  any  lease  for  lives  or  years,  and  apply  the  profits 
of  such  renewal  for  the  benefit  of  such  lunatic,  his  heirs  or 
executors. 


I 


^  Om.    4^9.     3   Mod.    310,    31 L 
1  Ecju*  ciks.  libr.  379. 
^  Pcrkms,  i  21. 


>  Co.  Utt,S. 

*  2  lnsL4S3.     5  Rep.  119. 


(5)  This  doctrine  does  not  seein  to  prevail  in  our  ecdcsiastjcal  courts, 
for  in  Tum^r  v.  Aftyert,  1  Raggart!*s  Rqi.  414.  Lord  Stowell  annulled  a 
marriage  l>y  reason  of  ins^Bitj  of  the  husband,  the  husband  him&clf  being 
the  promovent  in  the  suit;  and  bis  lordship  sa>i  expressly,  '*  h  i»,  I  con- 
ceive, perfectly  clear  in  (aw,  that  a  party  amy  come  forward  to  maintain  his 
own  past  incapacity."  This  case  is  entitled  to  the  aiore  consideration,  be- 
cause the  suit  had  first  been  instituted  by  Turner^  father,  probably  with  a 
view  to  this  very  objection,  and  Lord  Stowell  tlien  disniii&ed  it* 

And  the  student  will  understand  the  rule  even  in  our  conmion  law  courts 
to  be  restrained  to  the  parly's  specially  pleading  his  own  insanity  on  the 
reocMrd,  because  I  imagine  it  to  be  quite  clear  that  any  one  may  show  him* 
•elfin  evidence  to  have  been  in  such  a  state  at  the  lime  of  an  act  done»  as 
tliot  the  act  it&elf  in  void*  Aa  if  A,  a  lunatic,  seals  a  bond,  and  is  sued  upon 
it,  when  he  recovers  his  intellect ;  he  may  plead  that  it  m  not  his  bond,  and 
show  hiii  incapacity  at  the  time  of  the  sealing  it. 


I 
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The  case  of  a  feme-covert  is  somewhat  different.  She 
may  purchase  an  estate  without  the  consent  of  her  husband, 
and  the]  conveyance  is  good  during  the  coverture,  till  he 
avoids  it  by  some  act  declaring  his  dissent  ^.  And,  though  [  293  1 
he  does  nothing  to  avoid  it,  or  even  if  he  actually  consents, 
the  feme-covert  herself  may,  after  the  death  of  her  husband, 
waive  or  disagree  to  the  same:  nay,  even  her  heirs  may 
waive  it  after  her,  if  she  dies  before  her  husband,  or  if  in 
her  widowhood  she  does  notliing  to  express  her  consent  or 
agreement  l.  But  the  conveyance  or  other  contract  of  a  feme- 
covert  (except  by  some  matter  of  record)  is  absolutely  void, 
and  not  merely  voidable  ™ ;  and  therefore  cannot  be  affirmed 
or  made  good  by  any  subsequent  agreement. 

The  case  of  an  alien  born  is  also  peculiar.  For  he  may 
purchase  any  thing;  but  after  purchase  he  can  hold  nothing 
except  a  lease  for  years  of  a  house  for  convenience  of  mer- 
chandize, in  case  he  be  an  alien  ft*iend ;  all  other  purchases 
(when  found  by  an  inquest  of  office)  being  immediately  for- 
feited to  the  king  ".  (6) 

Papists,  lastly,  and  persons  professing  the  popish  religion, 
and  neglecting  to  take  the  oath  prescribed  by  statute   18 

k  Co.  Litt.S.  '"  Perkinf,  §154.   1  Sid.120. 

>  Ihid.  "  Co.Litt.9. 


(6)  But  32  H.  8.  c.  16.  makes  void  all  leases  of  dwelling-houses  or  shops 
to  alien  artificers  or  handicmftsmen,  and  imposes  a  penalty  of  \OOs,  for  the 
granting  or  taking  such  lease.  This  stetute,  which  b  still  unrepealed,  un- 
doubtedly needs  the  reconsideration  of  the  legislature,  foe  even  in  the  case 
of  a  lease  for  the  convenience  of  merchandize,  Lord  Coke  lays  it  down, 
that  if  the  merchant  leaves  the  realm,  or  dies,  in  the  one  case  his  assignees, 
and  in  the  other  his  executors  or  administrators  shall  not  have  the  lease, 
but  it  shall  go  to  the  king;  for  that  the  sole  ground  of  the  exemption  in 
his  favour  vras  the  necetsi^  of  the  habitation  for  the  purpose  of  commecce* 
which  ceasing,  the  exemption  ceases  also.    Co.  Litt.s. 

It  should  be  observed,  that  while  the  occupation  continues,  it  carries 
with  it  all  the  advantages  and  charges  of  an  occupation  by  a  native;  thus 
an  alien  renting  a  dwelling-house  of  the  yearly  value  of  10/.,  and  residing 
in  it  for  40  days,  has  been  held  to  gun  a  settlement,  R,  v.  East  Bourne^ 
4  East,  lOJ.;  and  if  he  hold  as  tenant  firom  year  to  year,  he  is  liable  to 
an  action  for  use  and  occupation.    PUkingion  v.  Peach,  2  Show.  135. 
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Geo,  III.  c\  60.  within  the  time  limited  ibr  that  pur|>oiie,  are 
by  statute  U  8c  12  W.IIL  c,4.  disabled  to  purchase  aoy 
lands,  rents,  or  liereditanients ;  and  all  estates  made  to  their 
use,  or  in  trust  ibr  them,  are  void".  (7) 

IL  We  are  next,  but  principally,  to  enquire,  /law  a  man 
may  aliene  or  convey  ;  which  will  lead  us  to  consider  the 
several  modes  of  conveyance. 


In  consequence  of  tlie  admissioti  of  property,  or  the  giving 
a  separate  riglit  by  the  law  of  society  to  those  things  which 
by  the  law  of  nature  were  in  common,  there  were  necessarily 
some  means  to  be  devised,  whereby  that  separate  right  or 
exclusive  property  should  be  originally  acquired :  which,  we 
have  more  than  once  observed,  was  that  of  occupancy  or  first 
r  291'  ]  possession.  But  this  possession,  when  once  gained,  was  also 
necessarily  to  be  continued ;  or  else,  u|K>n  one  man's  dere- 
liction of  the  thing  he  had  seised,  it  would  again  become 
common,  and  all  those  mischiefs  and  contentions  would  ensue, 
whicfi  property  was  introduced  to  prevent*  For  this  purpose 
iherefore  of  continuing  the  possession,  the  municipal  law  has 
established  (fcsci-nfs  and  niienatiom :  the  former  to  continue 
the  possession  in  tlie  heirs  of  the  proprietor,  after  his  invoiun- 
tan/  dereliction  of  it  by  his  death ;  the  latter  to  continue  it  in 
those  persons  to  whom  the  proprietor,  by  his  own  volmUaiy 
act,  shall  chuse  to  relinquish  it  in  his  lifetime.  A  ^rans- 
liition,  or  transfer,  of  property  being  thus  admitted  bv  law,  it 
became  necessary  that  this  transfer  should  be  pro|>crlv  evi^ 
denced :  in  order  to  prevent  disputes,  either  about  tlie  fact, 
as  whetlier  there  was  any  ti*ansfer  at  all ;  or  concerning  die 
persons,  by  whom  and  to  whom  it  was  transferred;  or  with 
regard  to  the  subject-matter,  as  what  the  thing  transferretl 
consisted  of;  or,  lastly,  witli  relation  to  the  motle  and  quality 
of  the  transfer,  as  for  what  period  of  time  (or,  in  otiier  wortts 
for  what  estate  and  interest)  the  conveyance  was  made.  The 
legiil  evidences  of  this  translation  of  property  are  called  the 
common  itsmniNcis  uf  the   kingdom  ;    whereby   cverj'  man's 

^  J  P.  Wtiw.  354, 
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estate  is  assured  to  him,  and  all  controversies,  doubts,  and 
difficulties  are  either  prevented  or  removed. 

These  common  assurances  are  of  four  kinds:  1.  By 
matter  r;i  pais^  or  deed ;  which  is  an  assurance  transacted  be- 
tween two  or  more  private  persons  in  pais^  in  the  country ; 
that  is,  (according  to  the  old  common  law,)  upon  the  very 
spot  to  be  transferred.  2.  By  matter  of  record^  or  an  assur- 
ance transacted  only  in  the  king's  public  courts  of  record. 
3.  By  special  custom^  obtaining  in  some  particular  places, 
and  relating  only  to  some  particular  species  of  property. 
Which  three  are  such  as  take  effect  during  the  life  of  the 
party  conveying  or  assuring.  4.  The  fourth  takes  no  eflect 
till  after  his  death ;  and  that  is  by  deoise^  contained  in  his  last 
will  and  testament.     We  shall  treat  of  each  in  it's  order. 


V  4 


OF  ALIENATION  by  DEED. 


JN  treating  of  cleedis  I  shall  consider,  first,  their  general 
nature ;  and,  next,  the  several  sorts  or  kinds  of  deedti 
with  their  resi^ective  incidents.  And  in  explaining  die  former, 
I  shall  examine^  first,  what  a  deed  is;  secondly,  it's  requisites; 
and^  thirdly,  how  it  may  be  avoided. 

I.  First,  then,  a  deed  is  a  writing  sealed  and  delivered  by 
the  piu-tiesa.  It  is  sometimes  called  a  chm-ter,  caiia^  from 
it's  materials ;  but  most  usually  when  applied  to  the  trans- 
actions of  private  subjects,  it  is  called  a  deed,  in  iMin  Jachim, 
jtar'  ifo^iiy,  because  it  is  the  most  solemn  and  authentic  act 
that  a  man  can  possibly  perform,  with  relation  to  the  disposal 
of  his  property ;  and  therefore  a  man  shall  always  be  estopped 
by  his  own  deed,  or  not  permitted  to  aver  or  prove  anything 
in  contradiction  to  what  he  has  once  so  solemidy  and  delibe- 
rately avowed  K  If  a  deed  be  made  by  more  parties  than  one, 
there  ought  to  be  regularly  as  many  copies  of  it  as  there  are 
parties,  and  each  should  be  cut  or  indented  (formerly  in  acute 
angles  instar  dentitwf^  like  tlie  teeth  of  a  saw,  but  at  present  in 
a  waving  line)  on  the  top  or  side,  to  tally  or  correspond  with 
the  otlier :  which  deed,  so  made,  is  called  an  indenture* 
Formerly,  when  deeds  were  more  concise  than  at  present,  it 
was  usual  to  write  botli  parts  on  the  same  piece  of  parchment, 
with  some  word  or  letters  of  the  alphabet  written  between 
ihem ;  through  which  the  parchment  was  cut,  either  in  a  straight 
or  indented  line,  in  such  a  manner  as  to  leave  half  the  word 


I 


*  Co»  Ult.  171- 


^  FlvwdMS^. 
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on  one  part  and  half  on  the  other.  Deeds  thus  made  were 
denominated  syngrapha  by  the  canonists  ^ ;  and  with  us  chiro^ 
graphaj  or  hand-writings'*;  the  word  cirographum  or  cyro^ 
graphum  being  usually  that  which  is  divided  in  making  the 
indenture :  and  this  custoip  is  still  preserved  in  making  out 
the  indentures  of  a  fine,  whereof  hereafter.  But  at  length 
indenting  only  has  come  into  use,  without  cutting  through 
any  letters  at  all ;  and  it  seems  at  present  to  serve  for  little 
other  purpose,  than  to  give  name  to  the  species  of  the  deed* 
When  the  several  parts  of  an  indenture  are  interchangeably 
executed  by  the  several  parties,  that  part  or  copy  which  is 
executed  by  the  grantor  is  usually  called  the  original^  and  the 
rest  are  counterparts :  though  of  late  it  is  most  irequent  for 
all  the  parties  to  execute  every  part ;  which*  renders  them  all 
originals.  A  deed  made  by  one  party  only  is  not  indented 
but  polled  or  shaved  quite  even ;  and  therefore  called  a  deett^ 
poUy  or  a  single  deed  \ 

II.  We  are  in  the  next  place  to  consider  the  requisites  of  a 
deed.  The  first  of  which  is,  that  there  be  persons  able  to 
contract  and  be  contracted  with,  for  the  purposes  intended 
by  the  deed :  and  also  a  thing,  or  subject-matter  to  be  con- 
tracted for :  all  which  must  be  expressed  by  sufiicient  names '» 
So  as  in  every  grant  there  must  be  a  grantor,  a  grantee,  and 
a  diing  granted ;  in  every  lease  a  lessor,  a  lessee,  and  a  thing 
demised. 

Secondly,  the  deed  must  be  founded  upon  good  and 
sufiicient  consideration.  Not  upon  an  usurious  contracted;  nor 
upon  fraud  or  collusion,  either  to  deceive  purchasors  bond 
Jlde  \  or  just  and  lawfiil  creditors  ^ ;  any  pf  which  bad  con- 
siderations will  vacate  the  deed,  and  subject  such  persons,  as 
put  the  same  in  ure,  to  fi>rfeitures,  and  often  to  imprison- 
ment (1)     A  deed  also,  or  other  grant,  made  without  anjr 

'  Ljmdew.  ^l.  Ma  c.l.  *  Sut  IS  Anne,  st.St.  c.16. 

<i  Mirror,  c.  S.  |  S7.  ^  SUt.  27  Elii.  c.4. 

•  Ibid.  JAit,  §371,  37S.  >  Stet.  IS  Ells.  c.5. 
^  Co.Litt.S5. 


(1)  The  deed  will  not  be  void  as  between  the  parties  themselves,  that  is^ 
the  grantor  or  grantee  cannot  vacate  their  own  act,  but  it  will  be  void  a» 

against 
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consideration  is,  as  it  were,  of  no  effect :  for  it  is  coiiitrued 
to  enure,  or  to  be  effectual,  only  to  the  use  of  the  grant 
hiiDself  *'.  (2)     The  consideration  may  be  either  a  good  or 
[  297  ]    valuable  one.     A  good  consideration  is  such  as  that  of  bloodf  ^ 
or  of  natural  love  and  affection,  when  a  man  grants  an  estate 
to  a  near  relation;  being  founded  on  motives  of  generosity, 
prudenccj  and  natural  duty ;  a  valuable  consideration  is  such 
as  money,  marriage,  or  the  like,  which  the  law  esteems  an 
equivalent  given  for  the  grant ' :  and  is  therefore  founded  ia  ) 
motives  of  justice.     Deeds  made  upon  good  consideratioii ' 
only,  are  considered  as  merely  voluntary,  and  are  frequently 
set  aside  in  favour  of  creditors,  and  honttjide  purchasers. 

Thirdly;  die  deed  must  be  writieih  or  I  presume  prirUedf 
for  it  may  be  in  any  character  or  any  language ;  but  it  must 
be  upon  paper  or  parchment.  For  if  it  be  written  on  stone^ 
board,  linen,  leather,  or  the  like,  it  is  no  deed  **     Wood  or 


««  Perk*  §  533. 
I  3  Rep.  83. 


»»  Co.  LiU.SSd.  F.N.B.  122. 


against  bon&  fide  purchasors  and  lawful  crediton.    The  purcbas>or  here 

intendetl  jnitst  have  bought  for  a  valuable  coniidcr&tton,  and  as  against  him 
a  voluniary  grant,  or  one  made  on  good  consideration,  is  held  fraudulent 
merely  because  voluntary,  and  will  be  set  aside  even  though  he  had  notice^ 
of  its  existence  before  he  paid  his  purchase  money.  Sec  the  lamioouf 
judgment  pronounced  by  Lord  Elleuborough  to  this  effect,  in  the  case  of 
(^h^  V.  Manning,  0  East.  p.  5!*.  in  which  all  the  prior  decisions  were  re- 
viewed, and  those  overturned,  which  had  laid  down,  that  there  nmat  be  ftome 
circumstance  of  actual  fraud  in  die  first  deed,  beyond  the  want  of  valuable 
consideration,  in  order  to  make  it  void. 

(2)  This  sentence  is  not  quite  accurately  worded ;  from  the  expression 
•*  deed  or  other  grant,"  it  might  be  inferred  that  a  deed  was  a  species  of 
grant,  whereas  a  grant  is  only  one  mode  of  conveyance  by  deed;  next,  it 
is  not  true  that  all  deeds,  or  all  grants  made  without  consideration,  are  of 
no  effect,  for,  1st,  A»  to  all  deeds  which  operate  at  common  law,  or  by 
tmnsmntation  of  possession,  I  imagine  that  they  will  be  valid  at  law  to  pass 
the  estates  they  profess  to  pass,  m  against  the  grantor,  though  made  with- 
out any  consideration ;  and  Sdly,  As  to  deeds  which  operate  under  tbc 
statute  of  uses,  they  create  n  use  which  results  to  the  grantor.  To  all 
apjMSornncc,  indeed,  no  change  is  matlc  in  the  grantor's  title  or  rights  by 
such  a  deed,  yet  that  it  is  without  effect  iu  law,  cannot  be  said,  because  it 
works  such  an  alteration  in  the  grantor's  estate,  from  that  which  he  bud 
l^ore,  that  any  devise  oflhe  lands  made  before  the  date  of  tlie  deed  will 
tjdtt  no  effect,  unless  the  will  be  republished,  that  is  in  fact  new  made* 
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stone  may  be  more  durable^  and  linen  less  liable  to  rasures ; 
but  writing  on  p^)er  or  parchment  miites  in  itself,'  more 
perfectly  than  any  other  way,  both  those  desirable  qualities : 
for  there  is  nothing  else  so  durable,  and  at  the  sieune  time  so 
little  liable  to  alteration ;  nothing  so  secure  from  alteration, 
that  is  at  the  same  time  so  durable.  It  must  also  have  the 
regular  stamps  imposed  on  it  by  the  several  statutes  for  the 
increase  of  the  public  revenue;  «lse  it  cannot  be  given  in 
evidence.  Formerly  many  conveyances  were  made  by  pared, 
or  word  of  mouth  only,  without  writing ;  but  this  giving  a 
handle  to  a  variety  of  frauds,  the  statute  29  Car.IL  cS. 
enacts,  that  no  lease  estate  or  interest  in  lands,  tenements,  or 
hereditaments,  made  by  Uveiy  of  seisin,  or  by  parol  only,  (ex- 
cept leases,  not  exceeding  three  years  from  the  making,  and 
whereon  the  reserved  rent  is  at  least  two-thirds  of  the  real 
value,)  shall  be  looked  upon  as  of  greater  force  than  a  lease 
or  estate  at  will ;  nor  shall  any  assignment,  grant,  or  sur^ 
render  of  any  interest  in  any  freehold  hereditaments  be  valid: 
unless  in  both  cases  the  same  be  put  in  writing,  and  signed 
by  the  party  granting,  or  his  agent  lawfully  authorized  in 
writing. 

Fourthly  ;  the  matter  written  must  be  legally  and  or- 
derly  set  forth :  that  is,  there  must  be  words  sufficient  to 
specify  the  agreement  and  bind  the  parties;  which  sufficiency 
must  be  lefl  to  the  courts  of  law  to  determine  ^  For  it  is  [  298  ] 
not  absolutely  necessary  in  law  to  have  all  the  formal  parti 
that  are  usually  drawn  out  in  deeds,  so  as  there  be  sufficient 
words  to  declare  clearly  and  legally  the  partfr's  meaning. 
But,  as  these  formal  and  orderly  parts  are  calculated  to 
convey  that  meaning  in  the  clearest,  distmctest,  and  mofit 
effectual  manner,  and  have  been  well  considered  and  settled 
by  the  wisdom  of  successive  ages,  it  is  prudent  not  to  depart 
from  them  without  good  reason  or  urgent  necessity;  and 
therefore  I  will  here  mention  them  in  their  usual  **  orden 

1.  The  premises  may  be  used  to  set  forth  the  number  and 
names  of  the  parties,  with  their  additions  or  titles.  They 
also  contain  the  recital,  if  any,  of  such  deeds,  agreements,  or 

»  Co.  LitL  225.  •  Ibid,  6, 
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Blatters  of  ract,  as  are  necessary  to  explain  the  reasons  upon 
which  the  present  transaction  is  founded;  and  herein  also  is 
set  down  the  consideration  tipon  which  the  deed  is  made* 
And  then  follows  tlie  certainty  of  the  grantor,  grantee,  and 
thing  granted  ^ 

2,  3*  Next  come  the  habendum  and  te}icftdtim%  The 
office  of  the  habendum  is  properly  to  determine  what  estate  or 
interest  is  granted  by  the  deed:  though  this  may  be  per- 
fonned,  and  sometimes  is  perfomied,  in  the  premises.  In 
which  case  the  habendtim  may  lessen,  eidarge,  explain,  ar 
qualify,  but  not  totally  contradict  or  be  repugnant  to  the 
estate  granted  in  the  premises.  As  if  a  grant  be  '*  to  A  and 
**  die  heirs  of  his  body,"  in  the  premises,  habendum  *'  to  him 
«  and  his  heirs  for  ever,**  or  vice  vasa :  here  A  has  an  estate 
tail,  and  a  fee-simple  expectant  thereon  '.  But,  had  it  been 
in  the  premises  "  to  him  and  his  heirs,**  habctidum  "  to  him 
**  for  life,"  the  habendum  would  be  utterly  void  * ;  for  an 
estate  of  inheritance  is  vested  in  him  before  the  habendum 
comes,  and  shall  not  afterwards  be  taken  away  or  devested 
by  it.  Tlie  teuendum^  "  and  to  hold,"  is  now  of  very  little 
use,  and  is  only  kept  in  by  custom.  It  was  sometimes  for- 
[  299  ]  Kierly  used  to  signify  the  tenure  by  which  the  estate  granted 
was  to  be  holden ;  m.  "  tenendum  per  semtium  militare^  in 
**  btirgagicj  in  libera  soeagio,  Sfc''  But  all  these  being  now 
reduced  to  free  and  common  socage,  the  teiiui'e  is  never  spc- 
cified.  Before  the  statute  of  quia  emptoreSf  1 8  Ed.  I,,  it  was 
also  sometimes  used  to  denote  the  lord  of  whom  the  land 
should  be  holden ;  but  diat  statute  directtug  all  future  pur- 
chase rs  to  hold,  not  of  the  immediate  grantor,  but  of  the 
chief  lord  of  the  fee,  this  use  of  the  ivitf^ndum  hath  been  also 
antiquated  ;  though  for  a  long  time  after  we  find  it  mentioned 
in  antient  charters,  that  tlie  tenements  shall  l>e  holden  de 
capiialihus  domims  /codi^ ;  hut  as  tins  expressed  nothing 
more  than  the  statute  had  already  provided  for,  it  grailualty 
grew  out  of  use* 


*>  /Airf. 
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4*  Next  follow  tlie  terms  of  stipulation,  if  any,  upon 
which  the  grant  is  made :  the  first  of  which  is  the  reddendum 
or  reservation,  whereby  the  grantor  doth  create  or  reserve 
some  new  thing  to  himself  out  of  what  lie  had  before  granted, 
as  **  rendering  therefore  yearly  the  sum  of  ten  shillings,  or 
**  a  pepper-corn,  or  two  days*  ploughing,  or  the  like  "/* 
Under  the  pure  feodal  system^  this  render,  irditusy  return  or 
rent,  consisted  in  chivalry,  principally  of  military  services ; 
in  villeinage,  of  the  most  slavish  offices;  and  in  socage,  it 
usually  consists  of  money,  though  it  may  still  consist  of  ser- 
vices, or  of  any  other  certain  profit '.  To  make  a  reddendum 
good,  if  it  be  of  any  thing  newly  created  by  the  deed,  the 
reservation  must  be  to  the  grantors,  or  some,  or  one  of  them, 
and  not  to  any  stranger  to  the  deed*.  But  if  it  be  of  antient 
services  or  the  hke,  annexed  to  the  land,  then  the  reservation 
may  be  to  the  lord  of  the  fee  *• 

5.  Another  of  the  terms  upon  which  a  grant  may  be 
made  is  a  condition ;  which  is  a  clause  of  contingency,  on  the 
happening  of  which  the  estate  granted  may  be  defeated ;  as, 
**  provided  always,  tliat  if  the  mortgagor  shall  pay  the  mort- 
^*  gagee  500^.  upon  such  a  day,  the  whole  estate  granted  r  ^qq  -i 
*'  shall  determine ;"  and  the  hke  *. 

6*  Next  may  follow  the  clause  of  watTunty  ^  whereby 
the  grantor  doth,  for  himself  and  his  lieirs,  warrant  and  se- 
cure to  the  grantee  tlie  estate  so  granted  *.  By  the  feodal 
constitution,  if  the  vasal*s  title  to  enjoy  the  feud  was  disputed, 
he  might  vouch,  or  call  tlie  lord  or  donor  to  warrant  or 
insure  his  gift ;  which  if  he  failed  to  do,  and  the  vasal  was 
evicted,  tlie  lord  was  liound  to  give  him  another  feud  of  equal 
value  in  recompence  **.  And  so,  by  our  antient  law,  if  be- 
fore the  statute  of  quia  emptores  a  man  enfeoffed  another  in 
fee,  by  the  feodal  verb  dedi^  to  hold  of  himself  and  his  heirs 
by  certain  services ;  the  law  annexed  a  warranty  to  this 
grant,  which  bound  the  feoffor  and  his  heirs,   to  whom  the 


**  Appendia,  N**  IL  §  1.   p^All  *  Appendix,  N*  II,  §  2.  pag.Tiil 

»  Secp»g.4L  ■  Ibid.  N=*I.  pag.u 

*  Plowa  J  32.     S  Rep.  71,  "  Feud.  /.2.  ^8*25. 
^  App^ndii*  N°I*  pag.t* 


300 


THE  RIGHTS 


Book IL 


services  (wliich  wa*e  the  consideration  and  equivalent  for  the 
gift)  were  originaUy  stipulated  to  be  rendered^.  Or  if  a 
mail  and  his  ancestors  had  immemorial ly  hoklen  land  of  an- 
otlier  and  his  ancestors  by  the  service  of  homage^  (which  was 
called  homage  auticestrel)  this  also  bound  die  lord  to  warranty**; 
tlie  homage  being  an  evidence  of  sucli  a  feodal  grant.  And, 
upon  a  similar  principle,  in  case,  after  a  partition  or  ex- 
change of  lands  of  inheritance,  either  party  or  his  heirs  be 
evicted  of  his  share,  the  other  and  his  beirs  are  bound  to 
warranty  %  because  they  enjoy  tlie  equivalent.  And  so,  even 
at  this  day,  upon  a  gift  in  tail  or  lease  for  life,  rendering  rent, 
the  donor  or  lessor  and  his  heirs  (to  wliom  tlie  rent  is  pay- 
able) are  bound  to  wiirrant  the  title  ^  But  in  a  feoffinent 
in  fee,  by  the  verb  dedi^  since  the  statute  of  qttia  emptores^  the 
feoffor  only  is  bound  to  the  implied  warranty,  and  not  his 
heirs  ^  :  because  it  is  a  mere  personal  contract  on  the  part  of 
the  feoffor,  the  tenure  (and  of  course  the  antient  services) 
resulting  back  to  the  superior  lord  of  the  fee.  And  in  other 
forms  of  aUenation,  gradually  introduced  shice  that  statute, 
[  301  ]  no  warranty  whatsoever  is  implied  ^  ;  tliey  bearing  no  sort  of 
analogy  to  the  original  feodal  donation.  And  therefore  in 
such  cases  it  became  necessary  to  adil  an  express  dause  of 
warranty  to  bind  the  grantor  and  his  heirs ;  which  is  a  kind 
of  covenant  real,  and  can  only  be  created  by  the  verb  ttwr- 
rantizo  or  warratU  K 


Thesis  express  warranties  were  introduced,  even  prior  to 
the  statute  of  quia  eniptm-es^  in  order  to  evade  the  strictness  of 
the  feodal  doctrine  of  non-alienation  without  the  consent  of 
the  heir.  For,  though  he,  at  the  deatli  of  his  ancestor,  might 
have  entered  on  any  tenements  that  were  aliened  without  his 
concurrence,  yet  if  a  clause  of  warranty  was  added  to  the 
ancestor's  grant,  this  covenant  descending  upon  the  heir  in- 
stired  the  grantee;  not  so  much  by  confirming  his  title,  as  by 
obliging  such  heir  to  yield  him  a  recompence  in  lands  of  equal 
value :  the  law,  in  favour  of  alienaltons,  supposing  that  no 
ancestor  would  wantonly  disinherit  his  next  of  blood  *":  and 


'  Ljtt,  IMS. 
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therefore  presuming  that  he  had  received  a  valuable  consider- 
ation, either  in  land^  or  in  money  which  had  purchased  land, 
and  that  this  equivalent  descended  to  the  heir  together  with 
the  ancestor's  warnuity.  So  that  when  either  an  ancestor^ 
being  the  rightful  tenant  of  the  freehold,  conveyed  the  land 
to  a  stranger  and  his  heirs^  or  released  tlie  right  in  fee-simple 
to  one  who  was  already  in  possession,  and  superadded  a  war- 
ranty to  his  deed,  it  was  heid  that  such  warranty  not  only 
bound  the  warrantor  himself  to  protect  and  assure  the  title  of 
t!ie  warrantees  but  it  also  bound  his  heir :  and  this,  whether 
that  warranty  was  lineal  or  mUateral  to  the  title  of  the  land. 
Lifical  warranty  was,  where  the  heir  derived,  or  might  by 
possibillity  have  derived,  his  title  to  tlie  land  warranted,  eitlier 
from  or  through  the  ancestor  who  made  tlie  warrant^-' :  as 
where  a  father,  or  an  elder  son  in  die  life  of  tlie  father, 
released  to  the  disseisor  of  either  themselves  or  the  grand- 
father, with  warranty,  this  was  lineal  to  tlie  younger  son  *, 
CoUaleral  warranty  was  where  the  heir's  title  to  the  land 
neither  was,  nor  could  have  been  derived  from  the  warranting  [  302  ] 
ancestor;  as  where  a  younger  brother  released  to  his  father's 
disseisor,  with  warranty,  this  was  collateral  to  the  elder 
brotlier  ^".  But  where  the  very  conveyance,  to  which  tlie 
warranty  was  annexed,  immediately  followed  a  disseisin,  or 
operated  itself  as  such,  (as,  where  a  fadier  tenant  for  years, 
with  remainder  to  his  son  in  fee,  aliened  in  fee-simple  with 
warranty,)  this,  being  in  its  original  manifestly  founded  on  the 
tori  or  wrong  of  the  warrantor  himseif,  was  called  a  warranty 
commencing  %  disseisin  ^  and,  behig  too  palpably  injurious 
to  be  supported,  was  not  binding  upon  any  heir  of  such 
tortious  warrantor  ". 

In  both  lineal  and  collateral  warranty,  the  obligation  of 
the  heir  (in  case  the  warrantee  was  evicted,  to  yield  luai 
othei"  lands  in  tlieir  stead)  was  only  on  condition  that  he  had 
otlier  sutBcient  lands  by  descent  from  the  warranting  an- 
cestor **•  But  though  without  assets,  he  was  not  bound  to 
insure  die  tide  of  another^  yet  in  case  of  lineal  warranty, 
whether  assets  descended  or  not,   the  heir  was  perpetually 

'  Litt.  %  703.  706,  707*  "  ti^  $  «W.  70S, 

«*  Lilt.  $  705.  70*?  •  Co.  Lht,  102, 
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barred  from  cl aiming  the  land  himself:  for  if  he  could  suc- 
ceed in  such  claim,  he  would  then  gain  assets  by  descent,  (if 
he  had  them  not  before,)  and  must  Mfil  the  warranty  of  his 
ancestor:  and  the  sanie  rule^  was  witli  less  justice  adopted 
also  in  respect  of  collateral  warranties,  which  likewise  (though 
no  assets  descended)  barred  the  heir  of  the  warrantor  from 
claiming  the  land  by  any  collateral  title ;  upon  the  presum|>- 
tion  of  law  that  he  might  hereafter  have  assets  by  de 
either  from  or  through  the  same  ancestor.  The  inconve^l 
nience  of  this  latter  branch  of  the  rule  was  felt  very  early>  when* 
tenants  by  the  curtesy  took  upon  them  to  aliene  their  lands 
with  warranty  :  which  collateral  warranty  of  the  father  de- 
scending upon  the  son  (who  was  the  heir  of  both  his  parents) 
barred  him  fi'om  claiming  his  maternal  inheritance;  to  remedy 
which  the  statute  of  Gloucester,  6  Edw,  I,  c.3.  declared,  thai 
such  warranty  sihould  be  no  bar  to  the  son,  unless  assets 
descended  from  the  father.  It  was  ailft^ards  attempted  in 
[  305  ]  50  Ed w, III.  to  make  die  same  provision  universal,  by  enact- 
ing, that  no  collateral  warranty  should  be  a  bar,  unless 
where  assets  descended  from  die  same  ancestor  "• ;  but  it  then 
proceeded  not  to  effect.  However,  by  the  statute  1 1  Hen, 
VI L,  c,20*,  notwithstanding  any  alienation  with  warranty  by 
tenant  in  dower,  the  heir  of  the  husband  is  not  barred,  though 
he  be  also  heir  to  the  wife-  And  by  statute  4  &  5  Ann.  c.l6. 
all  warranties  by  any  tenant  for  life  shall  be  void  against 
those  in  remainder  or  reversion ;  and  all  collateral  warranties 
by  any  ancestor  who  has  no  estate  of  inheritance  m  possess! on» 
shall  be  void  against  his  heir.  By  the  wording  of  which  hist 
statute  it  should  seem  that  the  legislature  meant  to  allow, 
that  the  collateral  warranty  of  tenant  in  tail  in  })ossesiiion, 
descending  (though  without  assets)  upon  a  remainder-man 
or  reversioner,  should  still  bar  the  remainder  or  reversion. 
For  tliough  the  judges,  in  expounding  the  statute  de  dotiis^ 
held  that,  by  analogy  to  the  statute  of  Gloucester,  a  lineal 
warranty  by  tlie  tenant  in  tail  without  assets  should  not  bar 
the  issue  in  tail,  yet  they  held  such  warranty  with  assets  to  be 
a  sufficient  bar':  which  was  tlierefore  formerly  mentioned* 
as  one  of  the  ways  whereby  an  estate-tail  might  be  destroyed; 


»■  lilL  |T1],71S. 
^  Co.  LJ«,  S75. 


Litt.  §712* 
Pug.  1U. 
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it  being  indeed  nothing  more  in  effect  than  exchanging  the 
lands  entailed  for  others  of  equal  value.  They  also  held, 
that  collateral  warranty  was  not  within  the  statute  de  donisg 
as  that  act  was  principally  intended  to  prevent  the  tenant  in 
tail  from  disinheriting  his  own  issue  :  and  therefore  collateral 
warranty  (though  without  assets)  was  allowed  to  be,  as  at 
common  law,  a  sufficient  bar  of  tlie  estate  tail,  and  all  re- 
mainders and  reversions  expectant  there<Hi  ^  And  so  it  still 
continues  to  be,  notwithstanding  the  statute  of  queen  Anne, 
if  made  by  tenant  in  tail  in  possession ;  who  therefore  may 
now,  without  the  forms  of  a  fine  or  recovery,  in  some  cases 
make  a  good  conveyance  in  fee-simple,  by  superadding  a  war- 
ranty to  his  grant;  which,  if  accompanied  with  assets,  bars 
his  own  issue,  and  without  them  bars  such  of  his  heirs  ai 
may  be  in  remainder  or  reversion.  (3) 

7.  After  warranty]  usually  follow  caoenantSj  or  conven-  [  SO*  ] 
tions,  which  are  clauses  of  agreement  contained  in  a  deed, 
whereby  either  party  may  stipulate  for  the  truth  of  certain 
facts,  or  may  bind  himself  to  perform,  or  give,  something 
to  the  other.  Thus  the  grantor  may  covenant  that  he  hath 
a  right  to  convey;  or  for  the  grantee's  quiet  enjoyment; 
or  the  like :  the  grantee  may  covenant  to  pay  his  rent,  or 
keep  the  premises  in  repair,  Src, ""  If  the  covenantor  cove- 
nants for  himself  and  his  heirs,  it  is  then  a  covenant  real,  and 
descends  upon  tlie  heirs  ;  who  are  bound  to  perform  it,  pro- 
vided they  have  assets  by  descent,  but  not  otherwise ;  if  he 
covenants  also  for  his  executors  and  administrators,  his  personfld 
assets,  as  well  as  his  real,  are  likewise  pledged  for  the  per- 
formance of  the  covenant;  which  makes  such  covenant  a 
better  security  than  any  warranty.  (4)       It  is  also  in  some 

'  Co.  Litt.  374.     2  Inst,  335.  "   Appendix,  N°  II.  §  2.  pug.  vili. 

(3)  Upon  this  intricate  subject,  which  is  now  become  more  iMoful  to  be 
studied  for  the  sake  of  a  full  understanding  of  the  older  law  writen,  thiui 
for  its  own  practical  use,  I  refer  the  student  to  Mr.  Butler's  notes  on  the 
chapter  of  Warrantie  in  Co.  Litt,,  especially  notes  515.  and  5S8. 

(4)  This  is  not  a  correct  description  of  a  covenant  real,  which  U  tha^ . 
whereby  an  obligation  to  pass  something  real  is  created,  as  lands  or  tene- 
ments, or  the  obligation  of  which  is  so  connected  with  the  realty,  that  he 
who  ha»  the  latter  it  either  entitled  to  the  benefit  o^  or  liable  to  perforv 
theother.    Fiuh.N.EMA    Sbep.  Touch,  cvii.  p.  161.    Thutaweiw 
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respects  a  less  security,   and  therefore  more  beneficial  to  the 
grantor  J  who  usually  covenanis  only  for  the  acts  of  himself 
and  his  ancestors,  wherens  a  general  xmrmitty  extends  to  all  ^ 
mankind.     For  which  reasons  the  covenant  has  in   modern 
practice  totally  superseded  the  other. 

8.  Lasix Y,  comes  the  concUision^  which  mentions  tlie  exe 
ciition  and  date  of  the  deeil,  or  the  time  ofit's  being  given  or^ 

executed,  either  expressly,  or  by  reference  to  some  day  andj 
year  before  mentioned  **'.  Not  but  a  deed  is  good,  although^ 
it  mention  no  date:  or  hath  a  false  date;  or  even  if  it  hath^ 
an  impossible  date,  as  the  thirtieth  of  February;  provided  the* 
real  day  of  it's  being' dated  or  given,  that  is  delivered,  caa,^ 
be  proved  *, 

1  PROCEED  now  to  tlie  JiJ}h  requisite  for  making  a  good 
deed  ;  the  reading  of  it.  This  is  necessary,  wherever  any  of 
the  parties  desire  it ;  and,  if  it  be  not  done  on  bis  request, 
the  deed  is  void  as  tt>  him.  If  he  can,  be  should  read  it 
himself:  if  he  be  blind  or  ilUteratej  another  must  read  it  to 
him.  If  it  be  read  falsely,  it  will  be  void  ;  at  least  for  so 
much  as  is  mis  recited  :  unless  it  be  agreed  by  collusiun  that 
the  deed  shall  be  read  false  on  purpose  to  make  it  void ;  for 
in  such  case  it  shall  bind  the  fraudulent  party  ^. 

[  305  ]  Sixthly,  it  is  requisite  that  the  part}%  whose  deed  it  is, 
should  .vm/,  and  now  in  most  cases  I  apprehend  should  sign  it 
also.  The  use  of  seals,  as  a  mark  of  authenticity  to  letters 
and  other  instruments  in  writing,  is  extremely  antient.  We 
read  of  it  among  the  Jews  and  Persians  in  the  earliest  and 

*  Appwidit,  No.  II.  §  2*  pag.xu,  ''  tl  Hjcp.  3.  9-      H  Rep.  S7. 


ranty  i«  a  real  covenant ;  a  covenant  to  levy  a  fincj  &c.  The  heiri  of  the 
covenantor,  with  assets  deftccndeil^  may  he  siieil  for  tbe  breach  of  any 
GOfcoanip  whetlicr  real  or  personuJ,  to  the  pcribrmttiici*  of  which  ihey  { 
expfenly  bound.  On  the  other  hand,  executors  and  adininistrators 
bound  by  all  covenants  of  the  testator  or  inteitute, whether  nntncd  or  noigJ 
esccept  the  thing,  which  was  the  ohject  of  the  covenant,  related  to  iht' 
realty,  or  was  somelliing  to  be  performed  personally  by  the  covenantor, 
tbe  obligation  to  perfonii  which  of  course  ended  with  hl^  life.  Cro*  Elix. 
55$,    See  theie  tiabilitiei  more  fully  confidered,  VoK  HL  p.  156.  n.  (10), 
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most  sacred  records  of  history*.  And  in  the  book  of  Jere- 
miah there  is  a  very  remarkable  instance,  not  only  of  an 
attestation  by  seaF,  but  also  of  the  other  usual  formalities 
attending  a  Jewish  purchase  ',  In  the  civil  law  also  \  seals 
were  the  evidence  of  truth ;  and  were  required,  on  the  part 
of  the  witnesses  at  least,  at  the  attestation  of  everj'  testament. 
But  in  the  times  of  our  Saxon  ancestors^  they  were  not  much 
in  use  in  England.  For  though  sir  fidward  Coke^  relies  on 
an  instance  of  king  Edwin's  making  use  of  a  seal  about  an 
hundred  years  before  the  conquest,  yet  it  does  not  follow  that 
this  was  the  usage  among  the  whole  nation :  and  perhaps  the 
charter  he  mentions  may  be  of  doubtful  authority,  from  this 
very  circumstance  of  being  sealed ;  since  we  are  assured  by 
all  our  antient  historians,  that  sealing  was  not  then  in  com- 
mon use.  The  method  of  the  Saxons  was  for  such  as  could 
write  to  subscribe  their  names,  and,  whether  they  could  write 
or  not,  to  affix  the  sign  of  the  cross ;  which  custom  our 
illiterate  vulgar  do,  for  the  most  part,  to  this  day  keep  up; 
by  signing  a  cross  for  their  mark,  when  unable  to  write  their 
names.  And  indeed  this  inability  to  write,  and  therefore 
making  a  cross  in  it's  stead,  is  honestly  avowed  by  Caedw^lla, 
a  Saxon  king,  at  the  end  of  one  of  his  charters  **,  In  like 
manner,  and  for  the  same  unsurmountable  reason,  the  Nor- 
mans, a  brave  but  illiterate  nation,  at  their  first  settlement  in 
France,  used  the  practice  of  sealing  only,  without  writing  [[  306  ] 
their  names :  which  custom  continued,  when  learning  made 
it's  way  among  them,  though  the  reason  for  doing  it  had 
ceased  ;  and  hence  the  charter  of  Edward  the  confessor  to 
Westminster-abbey,  himself  being  brought  up  in  Normandy, 


»  I  Kings,  C.21.    Daniel,  c.6.    E»-         *»  Ifiti,  2.  la  2&3^ 
iher,  c.  8.  *^  1  Inst.  7. 

*  «  And  I  bought  the  field  of  Hana-         <*  *'  Propria  manu  pro  ignoraniia  lUe^ 

<*  meel,  my  uncle*8  ton,  that  was  In  Ana-  **  ratum  ngnutn  sanctae  crucit  expresti 

**  thoth,  and  weighed  him  the  money,  <*  el  tubtcripn,**     Seld.  Jian.  An^»  lA. 

«  even  seventeen  shekels  of  silver.  And  §  42.      And  this   (according  to  Pro. ' 

«  I  subscribed  the  evidence,  and  sealed  copius)  the  emperor  Justin  in  the  east, 

«  it,  and  took  witnesses,  and  weighed  and   Theodoric  king  of  the  Goths  in 

«  him  the  money  in  the  balances.     So  Italy,  had  before  authorized  by  their 

«  I  took  the  evidence  dt  the  purphase,  example,  on  account  of  their  inability 

"  both  that  whieh  was  sealed  according  t9  vrite. 
•<  to  the  law  and  custom,  and  iStmX  iHdcfa 
*«  was  open."  c.  32, 
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was  witoessed  only  by  his  seal,  and  is  genei'ttUy  thought  to  be 
the  oldest  sealed  charter  of  any  authenticity  hi  England  V| 
At  the  conquest,  the  Nonnari  lords  brought  over  hito   this^ 
kingdom  their  own   fashions ;    mid    introduced    waxen   seals 
only,  instead  of  the  English  method  of  writing  their  names^ 
and  signing  with  the  sign  of  the  cross  ^.     And  in  the  reign  of-j 
Edward  I.  every  freeman,   and  even  such  of  the  more  sub-.l 
stantial  villehis  as  were  fit  to  be  put  upon  juries,  had  their  | 
distinct   particular   seals?.      The  impressions   of  these  seals ^ 
were   sometimes    a   knight   on    horseback,    sometimes   other j 
devices :  but  coats  of  arras  were  not  introduced  into  seals^  f\ 
nor  indeed  into  any  otlier  use,  till  about  the  reign  of  Richard  J 
the   first,  who  brought  them  from  the  croisade  in  the  holy 
land  J   where   they   were  first  invented  and   painted   on  the 
shields  of  the  kniglils,  to  distinguiUi  the  variety  of  persons  of 
every  christian  nation  who  resorted  thilher,  and  who  could 
not,  when   clad  in  complete  steel,  be  otherw^ise  known  or 
ascertained. 

This  neglect  of  signing,  and  resting  only  upon  the  authen- 
ticity of  seals,  remained  very  long  among  us ;  for  it  was  held 
in  all  our  books  that  sealing  alone  was  sufficient  to  authenti- 
cate a  deed ;  and  so  the  common  form  of  attesting  deeds,  — 
*'  senkd  and  delivered,"  contiiiues  to  this  day  ;  notwithstand- 
ing the  statute  29  Can  1 1.  c/J.  before  mentioned,  revives  the 
Saxon  custom,  and  expressly  directs  the  signing,  in  aU  grants 
of  lands,  and  many  other  species  of  deeds:  in  which  di^re- 
fore  signing  seems  to  be  now  as  necessary  as  scaling,  though 
it  hath  been  sometimes  lield  that  the  one  inchicles  the  other  *". 


A  SEVENTH  requisite  to  a  good  deed  is,  that  it  be  delivered 
by  the  party  himself  or  liis  certain  attorney,  which  therefore 
[  307  1  ^^  ^'^^^  expressed  in  the  attestatbn  ;  '*  sealed  and  dclivetedj* 
A  deed  takes  effect  only  from  diis  tradition  or  delivery;  tor  il^ 
the  date  be  false  or  impossible,  the  delivery  ascertains  ih^ 
time  of  it.     And  if  another  person  seals  the  deed,  yet  if  tlie 

*  Lamb,  Jrcheion^  51.  ♦'  m^urnqne  tcriUmU  Anglktim  i 

'  "    ^ormnnni  cftiro^raphorum    can-     "  unt***      If^ulph. 
**fictmnem,cumcruci^tttaurcii,tiiutifuc         ^  Stat.  £ian.  J4£d.L 
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party  delivers  it  himself,  he  thereby  adopts  the  sealing*,  wd 
by  a  parity  of  reason  the  signing  also,  and  makes  them  both 
his  own.  A  deliveiy  may  be  either  absolute,  that  is,  to  the 
party  or  grantee  himself;  or  to  a  third  person,  to  hold  till 
some  conditions  be  perfonned  on  the  part  of  the  grantee :  in 
which  last  case  it  is  not  delivered  as  a  deed^  but  as  an  escrow ; 
that  is,  as  a  scrowl  or  wi*iting,  which  is  not  to  take  effect  as 
a  deed  till  the  conditions  be  performed ;  and  then  it  is  a 
deed  to  all  intents  and  purposes  K  (5) 

The  Inst  requisite  to  the  validity  of  a  deed  is  the  attestation^ 
or  execution  o(  It  in  the  preseTice  of  xvitnesses :  though  this  is 
necessary,  rather  for  preserving  the  evidence,  than  for  con- 
stituting the  essence  of  the  deed.  Our  modern  deeds  are  in 
reality  nothing  more  than  an  improvement  or  amplification 
of  the  brevia  testata  mentioned  by  the  feodal  writers  \  which 
were  written  memorandums,  introduced  to  perpetuate  the 
tenor  of  the  conveyance  and  investiture,  when  grants  by  parol 
only  became  the  foundation  of  frequent  dispute  and  uncer- 
tainty. To  this  end  they  registered  in  the  deed  the  persons 
who  attended  as  witnesses,  which  was  formerly  done  without 
their  signing  their  names,  (that  not  being  always  in  their 
power,)  but  they  only  heard  the  deed  read;  and  then  the 
clerk  or  scribe  added  their  names  in  a  sort  of  memorandum ; 
thus :  "  hijs  testibus  Johanne  Moore^  Jacobo  Smithy  et  aliisy 
**  ad  hanc  rem  convocatisK"  This,  like  all  other  solemn 
transactions,  was  originally  done  only  coram  paribus  "*,  and 
frequently  when  assembled  in  the  court  baron,  hundred,  or 
county  court ;  which  was  then  expressed  in  the  attestation, 
teste  comitatu  hundredo^  Sfc. "     Afterwards  the  attestation  of 

i  Perk.  §  130.  '  Co.  Litt  6. 

j  Co.  Litt. 36.  "  Feud,  i,2.  t,  S2, 

"  Feud.  l.l.tA,  "  Spelin.  Gtoss.  228.     Madox, For- 

mul.     N**  21.  322.  660. 


(5)  In  a  case  which  turned  upon  the  point  whether  an  instrument  was 
delivered  as  an  escrow,  or  a  deed,  Abbott  C.  J.  told  thejury,  that  "  to  make 
the  delivery  conditional,  it  was  not  necessary  that  any  express  worcli  to 
that  effect  should  be  used  at  the  time ;  that  the  conclusion  was  to  be  drawn 
from  all  the  circumstances;  that  it  obviated  all  question  as  to  the  intention 
of  the  party,  if  at  the  time  of  the  delivery  he  expressly  declared  that  he 
delivered  it  as  an  escrow,  but  that  that  was  not  essential  to  make  it  such. 
Murray  v.  Earl  of  Sknr,  S  B.  ft  0. 88. 
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other  witnesses  was  allowed,  the  trial  in  case  of  a  dispute  being 
still  reserved  to  the  jmres ;  with  whom  the  witnesses  (if  more 
than  one)  were  associated  and  joined  in  the  verdict  °;  till 
that  also  was  abrogated  by  tlie  statute  of  York,  12Edw.  IL 
St.  L  C.2.  And  in  this  manner,  witli  some  such  clause  of 
kijs  tesiii^iis^  are  all  old  deeds  and  charters,  particularly  magtia 
carta^  witnessed.  And  in  tiie  time  of  sir  Edward  Coke,  cre- 
ations of  nohihty  were  still  witnessed  in  the  same  manner  p. 
But  in  the  king  s  eonnnoii  charters,  writs,  or  letters  patent, 
the  St  vie  is  now  altered ;  for  at  present  the  king  is  his  own 
witness,  and  attests  his  letters  patent  thus:  "  teste  meipso^ 
witness  onrself  at  Westnnoster,  4"^-"  a  foriii  which  was  intro- 
duce<l  by  Richard  tfic  first  \  but  not  commonly  used  till 
about  the  beginning  of  tlie  fifteenth  century;  nor  the  clause 
of  A//.V  test  I  bus  entirely  discontinued  till  the  reign  of  Henry 
the  eighth  ' :  which  was  also  die  fera  of  discontinuing  it  in 
the  deeds  of  subjects,  learning  being  then  revived,  and  the 
faculty  of  writing  more  general ;  and  therefore  ever  since  that 
time  tfic  witnesses  have  usually  subscribed  their  attestations, 
cither  at  the  bottom,  or  on  the  back  of  the  deed  '. 


III.  We  are  next  to  consider,  how  a  deed  may  be  avoided^ 
or  rendered  of  no  effect     And  from  what  has  been  before  laid 

down  it  will  follow,  that  if  a  tleed  wanls  any  of  the  essential 
requisites  before  mentioned;  eiUier,  1.  Proper  parties,  and  a 
proper  subject-matter :  2.  A  good  and  sufficient  consideration  : 
S.  Writing  on  paper  or  parchment,  duly  stamped ;  4.  Sufli* 
cient  and  legal  words,  properly  dispostnl :  5.  Reading,  if 
desired,  before  the  execution :  6.  Sealing,  and,  by  tlie  statute, 
in  most  cases  signing  also :  or,  7.  Delivery ;  it  is  a  void  deed 
ad  iniiw.  It  may  also  be  avoided  by  matter  vx  post^facto :  as, 
1 .  By  rasure,  interlining,  or  other  alteration  in  any  material 
part:  unless  a  memorandum  be  made  thereof  at  the  time  of 
the  execution  and  attestation  \  2.  By  breaking  off,  or  de- 
facing the  seal ".  (6)     3.  By  delivering  it  up  to  be  cancelled 

"  Co.  LStt.6,  ^  "SlnsLre.     Seep«g.  37a. 

'  2  Intt,  77,  '  Ml  Rep.t7. 

1  MadoK  FormttL  N^515.  «  5  Ilc|k  9S. 

'  Ihid.  Dissert,  fot.SSr 

(6}  'Dill  mml  be  uiifleriiood  of  mii  ineeational  breaking  o^,  or  defacing 

by  lotne  one  other  than  the  parly  liable  on  the  deed.    A  breaking  off  or 

defeciag 
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that  is,  to  have  lines  drawn  over  it  in  the  form  of  lattice-work 
or  cancelli;  though  the  phrase  is  now  used  figuratively  for 
any  manner  of  obliteration  or  defacing  it.  4.  By  the  dis- 
agi-eement  of  such,  whose  concurrence  is  necessary,  in  order 
for  the  deed  to  stand :  as  the  husband,  where  a  feme-covert 
is  concerned ;  an  infant,  or  person  under  duress,  when  those 
disabilities  are  removed;  and  the  like.  5.  By  the  judgment 
or  decree  of  a  court  of  judicature.  This  was  antiently  the 
province  of  the  court  of  star-chamber,  and  now  of  the  chan- 
cery :  when  it  appears  that  the  deed  was  obtained  by  ihrnd, 
force,  or  other  foul  practice ;  or  is  proved  to  be  an  absolute 
forgery  *.  (7)  In  any  of  these  cases  the  deed  may  be  voidedy 
either  in  part  or  totally,  according  as  the  cause  of  avoidance 
is  more  or  less  extensive. 

And,  having  thus  explained  the  general  nature  of  deeds, 
we  are  next  to  consider  their  several  species,  together  with 
their  respective  incidents.  And  herein  I  shall  only  examine 
the  particulars  of  those,  which,  from  long  practice  and  expe- 
rience of  their  efficacy,  are  generally  used  in  the  alienation  of 
real  estates  :  for  it  would  be  tedious,  nay  infinite,  to  descant 
upon  all  the  several  instruments  made  use  of  in  personal  con- 
cerns, but  which  fall  under  our  general  definition  of  a  deed ; 
that  is,  a  writing  sealed  and  delivered.  The  former,  being 
principally  such  as  serve  to  coii'oey  the  property  of  lands  and 
tenements  from  man  to  man,  are  commonly  denominated 
conveyances :  which  are  either  conveyances  at  common  law,  or 
such  as  receive  their  force  and  efficacy  by  virtue  of  the 
statute  of  uses. 

^  Toth.  numo.  '24.     1  Vcrn.34  8. 


defacing  by  the  party  boiuid,  will  not  avoid  the  deed  on  the  simplest  prin- 
ciples of  law  and  justice.  Touchstone,  civ.  s.6. 2.  And  where  it  can  be 
shown  that  the  seal  was  once  affixed,  and  that  the  breaking  it  off  or  defac- 
ing has  been  accidental  and  unintentional,  the  deed  will  still  be  bhiding. 
Palmer,  403.  And  in  no  case  will  the  de&cing  of  the  seal  have  a  retro- 
spective effect,  so  as  to  devest  estates  which  had  once  passed  by  the  deed* 
BoUon  V.  Bishop  of  Carluie^  S  H.  Bl.  S63. 

(7)  In  either  of  the  cases  here  tupposed^  a  court  of  common  law  is 
equally  competent  to  render  the  deed  of  no  efiect,  as  a  court  of  equity; 
upon  the  simple  principle  that  such  a  deed  is  not  ^  the  deed*'  of  the  party 
sought  to  be  charged  by  it. 
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L  Of  conveyances  by  the  common  law,  some  may  be  called 
mrginalf  or  primary  conveyances ;  which  are  those  by  means 
whereof  the  l>enefit  or  estate  is  created  or  firi^t  arises  :  others 
are  derhmtim^  or  secondari/ :  whereby  tlie  benefit  or  estate, 
originally  created,  Is  enlarged^  restrained,  transferred,  or  ex* 
tinguished* 

[  310  j  OaiGiNAL  conveyances  are  the  following;  1,  Feoffment; 
2.  Gift;  3.  Grant;  4,  Lease;  5.  Exchange;  6.  Partition: 
derivetiw  are,  7.  Release ;  8*  Confirmation  ;  9.  Surrender ; 
10.  Assignment:  1 1 .  Defeazance, 

1.  A  FEOFFMENT,  feqffhnienturfi^  is  a  snbstantive  derived 
fix>m  the  verb,  to  enfeoff,  feoffitre  or  mfetidare^  to  gn^e  one  a 
feud;  and  thererore  fcofTment  \s  ytro\\^v\y  donatio  feud i^.  It 
is  the  most  antient  method  of  conveyance,  the  most  solcinn 
and  public,  and  therefore  the  most  easily  remembered  and 
proved.  And  it  may  properly  be  ilefined,  the  gift  of  any 
corporeal  heretlitament  to  another.  He  that  so  gives,  or 
enfeoff^,  is  called  the  feoffbr ;  and  the  person  enfeoffed  is 
denominated  the  Jeoffee*  (8) 

This  is  plainly  derived  from,  or  is  indeed  itself  the  very 

mode  of,  the  antient  feodal  donation  ;  for  though  it  may  be 

perlbnned  by  the  word,  **  ^'^^'<?//'"  or  **  grant,"  yet  the  aptest 

word  of  feoffment  is,  "  do  or  iledi^"     And  it  is  still  directed 

and  governed  by  the  same  feotlal  rules :    insomuch  that  the 

principal  rule  relating  to  the  extent  and  effect  of  the  feoda! 

grant,    "  tenor  est  qui  iegewt  dal  Jht^h^*^  is  in   other   words 

become  the  maxim  of  our  law  with   relation  to  feoffments,, 

**  modus  Ici^em  dat  donationi  '/*      And   therefore,  as  in  pure 

feodal  donations  the  lord,  from  whom  the  feud  moves,  must 

•  expressly  limit    and   declare  the  continuance  or  quantity  of 

estate  which  lie  means  to  confer,  "  ne  quis  plus  donasse  prae- 
I 

'  Co.  Litt  9.  '  Wriglit,  21. 

i   Ihid.  ^  pBg,  108. 


{8}  Mr.SandciVsilcscriprion  of  u  fcofl'tneot  at  cominou  law  h  more  per^ 
feet  thun  that  given  in  thtf  text:  he  calls  it  b  eonvcyiince  ofcorpurcat  he* 
rcciilaments  from  one  penion  to  Another  by  delifery  of  the  poMctsion,  upoo 
•r  within  view  of  the  htTefiitaiaeut&  4o  coiiv<;yeLL    On  Usei  and  Trusts. 

vol.  ii.  p.  I* 
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"  sumatur  quam  in  dondtione  expresserit  * ;"  so,  if  one  grants 
by  feoffment  lands  or  tenements  to  another,  and  limits  or 
expresses  no  estate,  the  grantee  (due  ceremonies  of  law  being 
performed)  hath  barely  an  estate  for  life  ^  For  as  the  per- 
sonal abilities  of  the  feoffee  were  originally  presumed  to  be 
the  immediate  or  principal  inducements  to  the  feoffment,  the 
feoffee's  estate  ought  to  be  confined  to  his  person,  and  subsist 
only  for  his  life;  unless  the  feoffor,  by  express  provision  in  r  su  ] 
the  creation  and  constitution  of  the  estate,  hath  given  it  a 
longer  continuance.  These  express  provisions  are  indeed 
generally  made ;  for  this  was  for  ages  the  only  conveyance, 
whereby  our  ancestors  were  wont  to  create  an  estate  in  fee- 
simple  S  by  giving  the  land  to  the  feoffee,  to  hold  to  him  and 
his  heirs  for  ever ;  though  it  serves  equally  well  to  convey  BXiflf^r^\ 
other  estate  or  freehold  **.  pf  * 

V 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  u&  ' 
means  perfected,  there  remains  a  very  .material  ceremony  to 
be  performed,  called  livery  of  seisin ;  without  which  the  feof- 
fee has  but  a  mere  estate  at  will  *.  This  livery  of  seisin  is  no 
other  than  the  pure  feodal  investiture,  or  delivery  of  corporal 
possession  of  the  land  or  tenement ;  which  was  held  absolutely 
necessary  to  complete  the  donation.  "  Nam  Jeudum  sine  in- 
vestitiira  nuUo  modo  constittii  potuif  ^  :*'  and  an  estate  was  then 
only  perfect,  when,  as  the  author  of  Fleta  expresses  it  in  our 
law,  ^^^t  juris  et  seisinae  conjunctio  ^." 

Investitures,  in  their  original  rise,  were  probably  intended 
to  demonstrate  in  conquered  countries  the  actual  possession 
of  the  lord ,-  and  that  he  did  not  grant  a  bare  litigious  right, 
which  the  soldier  was  ill  qualified  to  prosecute,  but  a  peace- 
able and  firm  possession.  And  at  a  time  when  writing  was 
seldom  practised,  a  mere  oral  gift,  at  a  distance  from  the  spot 
that  was  given,  was  not  likely  to  be  either  long  or  accurately 
retained  in  the  memory  of  by-standers,  who  were  very  little 
interested  in  the  grant.  Afterwards  they  were  retained  as  a 
public  and  notorious  act,  that  the  country  might  take  notice 
of  and  testify  the  transfer  of  the  estate ;   and  that  such,  at 

^  Co.  Litt.  42.  «  Litt.  §  70. 

'  Sec  Appendix,  N®  I.  *  Wright,  37. 

**  Co.  Litt  9.  «  /.  3.  C.15.  %5. 
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claimed  title  by  other  meansy  might  know  against  whom  to 
brioc;  their  actions* 


briog  their  actions* 


In  all  well-governed  nations  some  notoriety  of  this  kind 
has  been  ever  held  requisite,  in  order  to  acquire  and  ascertain 
[  312  ]  the  property  of  lands.  In  the 'Roman  law  plrnum  dominium 
was  not  said  to  subsist,  unless  where  a  man  had  both  the  right 
and  the  corporal  possession ;  which  possession  could  not  be 
acquired  without  both  an  actual  intention  to  possess,  and  an 
actual  seisin,  or  entry  into  the  premises,  or  part  of  them,  in 
the  name  of  the  whole**.  And  even  Jn  ecclesiastical  promo- 
tions, where  the  freehold  passes  to  the  person  promoted, 
corjioral  possession  is  required  at  this  day,  to  vest  the  pro- 
perty completely  in  the  new  proprietor;  who,  according  to 
the  distinction  of  the  canonists  *,  acquires  the  Jris  ml  ;vwi,  or 
inchoate  and  imperfect  right,  by  nomination  and  itistitution ; 
but  not  the  jiis  in  rc^  or  complete  and  lull  right,  unless  by 
cor [1  oral  possession.  Therefore  in  dignities  possessiou  is 
given  by  instalment ;  in  rectories  and  vicarages  by  induction, 
without  which  no  temporal  rights  accrue  to  tlie  minister, 
though  every  ecclesiastical  power  is  vested  in  him  by  institu- 
tion. 8o  also  even  in  descents  of  lands  by  our  law,  which 
are  cast  on  the  heir  by  act  of  the  law  itselti  the  heir  has  not 
ph-mtm  dominittmy  or  tiill  and  complete  ownership  till  he  has 
made  an  actual  corporal  entry  into  the  lands;  for  if  he  dies 
before  efUn^  made,  his  heir  shall  not  be  entitled  to  take  the 
possession,  but  the  heir  of  the  person  who  was  last  actually 
seised  ^*  It  is  not  therefore  only  a  mere  right  to  enter,  but 
the  actual  entry  that  makes  a  man  complete  owner ;  so  as  to 
transmit  the  inheritance  to  his  own  heirs :  7ionjf4Sf  sed  seisimt^ 
facit  stipitatu  ^ 

Yet,  the  corporal  tradition  of  lands  being  sometimes  if 
convenient,  a  symbolical  delivery  of  possession  was  in  inant 

»>  Nam  apitctmur  poueitioncM  corjtore     Hhet  jtartem  ^xu  fundi intrmrt.    {F/Al 

2^  3«)  And  again  ;  imdidimihu*  <k» 


et  animo ;   neyuf  fHtr  te  carport  ^  nti/tn: 

eorporf  €i  anitno,  aetfuh^ra  noi  dthert  jw*-     ( CW.  2»  3«  SO. ) 

eU,  Ht  pti/undum  jH^mdgft  VtUt^  omne* 


DecrvUlf  L  3.  i.4*  c.40* 
■"  See  pag.  1209.  227;  S'lH, 
'   Flct. /.<;.  c.fe.  $3, 


I 


I 


Ch.20.  OF  THINGS.  812 

cases  antiendy  allowed;   by  tranferring   something  near  at 
hand,  in  the  presence  of  credible  witnesses,  which  by  agree- 
ment should  serve  to  represent  the  veiy  thing  designed  to  be 
conveyed ;  and  an  occupancy  of  this  sign  or  symbol  was  per- 
mitted as  equivalent  to  occupancy  of  the  land  itself.     Among  [  813  ] 
the  Jews  we  find  the  evidence  of  a  purchase  thus  defined  in 
the  book  of  Ruth  " :   "  now  this  was  the  manner  in  former 
"  timQ    in    Israel,    concerning   redeeming    and    concerning 
^^  changing,  for  to  confirm  all  things  :  a  man  plucked  off  his 
"  shoe,  and  gave  it  to  his  neighbour ;  and  this  was  a  testimony 
"  in  Israel."     Among  the  antient  Goths  and  Swedes,  con- 
tracts for  the  sale  of  lands  were  made  in  the  presence  of 
witnesses  who   extended  the  cloak  of  the  buyer,  while  the  . 
seller  cast  a  clod  of  the  land  into  it,  in  order  to  give  posses- 
sion ;  and  a  staff  or  wand  was  also  delivered  from  the  vendor 
to  the  vendee,  which  passed  through  the  hands  of  the  wit- 
nesses ".     With  our  Saxon  ancestors  the  delivery  of  a  turf 
was  a  necessary  solemnity,  to  establish   the   conveyance  of 
lands®.     And,  to  this  day,  the  conveyance  of  our  copyhold 
estates  is  usually  made  from  the  seller  to  the  lord  or  his 
steward  by  delivery  of  a  rod  or  verge,  and  then  from  the  lord 
to  the  purchasor  by  re-delivery  of  the  same,  in  the  presence 
of  a  jury  of  tenants. 

Conveyances  in  writing  were  the  last  and  most  refined 
improvement.  The  mere  delivery  of  possession,  either  actual 
or  symbolical,  depending  on  the  ocular  testimony  and  re- 
membrance of  the  witnesses,  was  liable  to  be  forgotten  or 
misrepresented,  and  became  frequently  incapable  of  proof. 
Besides,  the  new  occasions  and  necessities  introduced  by  the 
advancement  of  commerce,  required  means  to  be  devised  of 
charging  and  enbumbering  estates,  and  of  making  them  liable 
to  a  multitude  of  conditions  and  minute  designations  for  the 
purposes  of  raising  money,  without  an  absolute  sale  of  the 
land ;  and  sometimes  the  like  proceedings  were  found  useful 
in  order  to  make  a  decent  and  competent  provision  for  the 
numerous  branches  of  a  family,  and  for  other  domestic  views. 
None  of  which  could  be  effected  by  a  mere,  simple,  corporal 

'^  ch.  4.  V.  7.  ®  Itickes,  Dissert,  Epistolar.  85. 

"  Stiembook,  dejure  Sueon*  /.S.  c.4* 
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ti'anjifer  of  the  soil  from  one  man  to  another,  wliich  wa.s 
principally  calculated  for  conveying  an  absolute  unlimited 
r  314  ]  dominion.  Written  deeds  were  therefore  introduced  in  order 
to  specify  and  perpetuate  the  peculiar  purposes  of  the  party 
wlio  conveyed  (9) ;  yet  still,  for  a  very  long  series  of  years, 
they  were  never  made  use  of,  but  in  company  with  the  more 
antient  and  notoriousi  method  of  transfer,  by  delivery  of  cor- 
poral possession. 

LivEHV  of  seisin,  by  the  common  law^  is  necessary' to  be 
made  ui>on  every  grant  of  an  estiite  of  freehold  in  heredita- 
ments corporeal,  whether  of  inheritance  or  for  life  only*  In 
hereditaments  incorporeal  it  is  impossible  to  be  made ;  for 
they  are  not  the  object  of  the  senses ;  and  in  leases  lor  years, 
or  €>ther  chattel  interests,  it  is  not  necessary.  In  leases  for 
years  indeed  an  actual  aitty  is  necessary,  to  vest  the  estate  in 
the  lessee  :  for  the  bare  lease  gives  him  only  a  right  to  enter, 
which  is  called  his  interest  in  the  term,  or  tnteresse  termini  : 
and,  when  he  enters  in  pursuance  of  that  right,  he  is  then,  and 
not  before,  in  possession  of  his  term,  and  complete  tenant  for 
years  P.  This  entry  by  the  tenant  himself  serves  the  purpose 
of  notoriety,  as  well  as  livery  of  seisin  from  the  grantor  could 
have  done;  which  it  would  have  been  improper  to  have  given 
in  tins  case,  becarise  tfiat  solemnity  is  appropriated  to  the 
conveyance  of  a  freehold.  Antl  this  is  one  i*eason  why  ft-ee* 
holds  cannot  be  made  to  commence  in  fittitro^  because  they 
cannot  (at  the  common  law)  be  made  but  by  hvery  of  seisin; 
which  livervj  being  an  actual  manual  tradition  of  the  land, 
must  take  effect  in  praesenti^  or  not  at  all  ''^  (10) 


I 

I 


I 


^  Co«Litt.4$, 


<'  See  pag«  1«5. 


(9)  And  by  the  Statute  of  Frauds,  29  C.  2.  c.  3.,  Instruments  in  writing 
are  now  made  accessary  to  the  perfection  of  all  feoffinents. 

(10)  Pcrhnps  the  reason  is  not  that  of  [ihysica!  npccssit)*  stated  in  the  text  j 
because  there  seems  no  impossibility  of  suspending  the  operation  of  that 
which,  after  all,  is  but  a  symbolical  dch'verv,  for  a  certain  time,  or  on  a  ccf- 
tain  condition.  But  w*  feoffment*  with  livery  were  clearly  in  use  before 
written  deeds  were  eomniou,  and  us  the  main  object  of  the  livery  before 
the  pftrcM  wa*  ctrimntjfy  we  shall  find,  perhaps,  the  best  reiison  for  the  rule 
in  the  uncertainty^  ^^  hich  would  rcault  from  a  eoutnir}'  practice.  If  after 
livery  made  to  the  feoffee,  the  freehold  still  remained  in  the  feoflbr,  the 

invftstitortt 
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On  the  creation  of  a  freehold  remainder,  at  one  and  the 
same  time  with  a  particular  estate  for  years,  we  have  before 
seen,  that  at  the  common  law  livery  must  be  made  to  the 
particular  tenant  ^  But  if  such  a  remainder  be  created  after- 
wards, expectant  on  a  lease  for  years  now  in  being,  the  livery 
must  not  be  made  to  the  lessee  for  years,  for  then  it  operates 
nothing ;  ^^  nam  quod  semel  meum  esty  amplius  meum  esse  non 
^^ potest^ /'  but  it  must  be  made  to  the  remainder-man  him- 
self, by  consent  of  the  lessee  for  years ;  for  without  his  consent  C  315  3 
no  livery  of  the  possession  can  be  given* ;  partly  because  such 
forcible  livery  would  be  an  ejectment  of  the*  tenant  from  his 
term,  and  partly  for  the  reasons  before  given "  for  introducing 
the  doctrine  of  attornments. 

Livery  of  seisin  is  either  in  deedy  or  in  law.  Livery  in 
deed  is  thus  performed.  The  feoffor,  lessor,  or  his  attorney, 
together  with  the  feoffee,  lessee,  or  his  attorney,  (for  this  may 
as  effectually  be  done  by  deputy  or  attorney,  as  by  the  prin- 
cipals themselves  in  person  (11),)  come  to  the  land,  or  to  the 
house ;  and  there,  in  the  presence  of  witnesses,  declare  the 
contents  of  the  feoffment  or  lease,  on  which  livery  is  to  be 
made.  And  then  the  feoffor,  if  it  be  of  land,  doth  deliver  to 
the  feoffee,  all  other  persons  being  out  of  the  ground,  a  clod 

'  pag.167.  ^  Co.  Litt48. 

•  Co.  Litt.  49.  *  pag.  288. 


investiture  would  rather  create,  than  prevent  doubts  as  to  who  was  actual 
tenant.  The  rule,  therefore,  was  so  strictly  adhered  to,  that  if  A  granted 
a  term  for  years  to  B,  with  a  condition  that  he  should  have  the  fee-eimple^ 
if  upon  a  certain  day  he  did  such  a  thing,  and  gave  him  livery  of  seisin ; 
B  was  not  tenant  for  years  with  a  possible  future  fee,  but  he  was  imme^ 
diately  tenant  in  fee-simple  conditional ;  the  freehold  was  in  him  at  once» 
and  reverted  to  A  on  non-performance  of  the  condition.    Litt.  sec.  350. 

(11)  But  the  attorney,  whether  of  the  feoffor  or  feoffee,  must  be  autho- 
rised by  deed,  in  order  that  it  may  appear  whether  the  authority  be  duly 
pursued.  2  Roll.  Ab.  8  R.  pi. 4,  5.;  and  it  must  be  executed  in  the  lifetime 
of  both  feoffor  and  feoffee,  for  if  the  party  who  authorised  the  attorney 
dies,  the  authority  is  at  end  by  that  circumstance ;  and  if  the  other  party 
dies,  an  authority,  if  it  be  to  deliver,  cannot  be  executed  by  a  delivery  to 
his  heir,  and  ed  authority  to  receivs  will,  of  course,  be  nugatory;  fof  the 
land  to  be  received  not  having  pasted  ont  of  the  feofibr  in  hit  lifetime  wfll 
have  descended  to  his  heir,  and  to  the  whole  conveyance  will  be  fruttratedi 
Co.  Litt.  52.  b. 
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nients,  or  such  thmgs  whereof  no  livery  can  be  had  ^*  For 
which  reason  all  corporeal  hereditamentSj  as  lands  and  houses, 
are  said  to  He  in  livery  ,■  and  the  others,  as  advowsoos,  com- 
mons, rents,  reversions,  ^a  to  lie  zngj-atii  \  And  the  reason 
is  given  by  Bracton  "" :  "  tradttio^  or  livery,  de  re  corporali 
"  propria  vet  alietia  de  persona  in  personam^  de  manu  proptia 
"  vet  alienaj  sicid proairatoria^  dum  tamen  de  vduntate  dont/ni, 
"  in  alterius  manum  graimta  trauslaiio^  Et  nihil  aliud  est 
"  iradiiio  in  una  scum,  nisi  in  possessionem  iitductio  de  re 
"  corporali ;  ideo  dicitur'  quod  res  incorporalis  non  palitw* 
"  tradidonemj  sicut  ipsim  jus^  quod  rei  sive  corpori  inhceret, 
**  ei  quia  non  possunt  res  incorporaies  possideri^  sed  quasi,** 
These  therefore  pass  merely  by  the  delivery  of  the  deed. 
And  in  signiories  or  reversions  of  lands,  such  grant,  together 
with  tlie  attornment  of  the  tenant  (while  attornments  were 
requisite),  were  Iield  to  be  of  equal  notoriety  witti*  and  tliere- 
fore  equivalent  to,  a  feoffment  and  livery  of  lands  lu  immediate 
possession.  It  therefore  differs  but  little  from  a  feoftment, 
except  in  it's  subject-matter  :  for  the  operative  words  therein 
commonly  used  are  dedi.et  concessit  **  have  given  and  granted," 

4,  A  LEASE  is  properly  a  conveyance  of  any  lands  or  tene- 
ments (usually  in  consideration  of  rent  or  other  annua)  re- 
compence)  made  for  life,  for  years,  or  at  w^ill,  but  always  for 
a  less  time  than  die  lessor  tiath  in  the  premises;  for  if  il 
be  for  the  whok  interest,  it  is  more  properly  an  assignment 
than  a  lease.  The  usual  words  of  operation  in  it  are,  '*  de- 
'*  mise,  grant,  and  to  farm  let ;  dimixi,  concessit  ct  ad  /irmam 
"  tradidf*^^  Farni^  or  feormcy  is  an  old  Sa^won  word,  signify- 
ing provisions  " :  and  it  came  to  be  uicd  instead  of  rent  or 
render,  because  antiently  the  greater  part  of  rents  were  re- 
served in  provisions;  in  corn,  in  poultry,  and  the  like;  tilt 
the  use  of  money  became  more  frequent.  So  dial  a  farmer, 
Jirmarimj  was  one  who  held  his  huuls  upon  payment  of  a 
rent  or  feorme:  thongh  at  present,  by  a  gradual  departure 
from  the  original  sense^  the  word  farm  is  brought  to  signify 
the  very  estate  or  lands  so  held  upon  tarm  or  rent.  By  this 
conveyance  an  estate  for  life,  for  years»  or  at  will,  may  be 
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creiited,   either  in   cor|X>realj  or  incorporeal  hereditaments; 

though  livery  of  seisin  is  indeed  incident  und  necessary  to  one 
species  of"  leases,  i^'z,  leases  for  life  of  corporeal  heredita- 
ments ;  but  to  no  other. 

Whatever  restriction^  by  the  severity  of  the  feodaL  law, 
might  in  times  of  very  high  antiquity  be  observed  with  re- 
gard to  leases;  yet  by  the  common  law,  as  it  lias  stood  for 
many  centuries,  all  persons  seised  of  any  estate  iwight  let 
leases  to  endure  so  long  as  their  own  interest  lasted,  but  no 
longer.  Therefore  tenant  in  fee-simple  might  let  lea&es  of* 
any  duration,  for  lie  hath  the  whole  inteiest ;  but  t^enant  in 
tail,  or  tenant  tor  lite,  could  make  no  leases  which  should 
bind  the  issue  in  tail  or  reversioner:  nor  could  a  Imsband 
seised  jurg  tu:oris^  make  a  firm  or  valid  lease  for  any  longer 
term  than  the  joint  lives  of  himself  and  his  wife,  fbr  then  his 
interest  expired.  Yet  some  tenants  for  life,  where  the  im- 
simple  was  in  abeyance,  niight  (with  the  concurrence  of 
such  as  had  the  guardianship  of  the  fee)  make  leases  of  equal 
duration  with  those  granted  by  teimnts  in  fee-simple>  snch  as 
parsons  and  vicars  with  consent  of  the  patron  ai^d  ordinary  **• 
So  also  bishops,  and  deans,  and  snch  other  sole  ecclesiastical 
corporations  as  are  seised  of  the  fee-simple  of  lands  ip  their 
cor|X)rate  right,  might,  with  the  concurnence  and  confirmation 
of  such  persons  as  the  law  requires,  have  made  leases  fear 
years,  or  lor  life,  estates  in  tail  or  in  fee,  without  any  limit- 
ation or  controuK  And  corporations  aggregate  might  have  [  319  ] 
made  what  estates  they  pleased,  without  tlie  confirmation  of 
any  other  person  whatsoever.  Whereas  now^,  by  several 
statutes,  this  power,  where  it  was  unreasonable,  and  might  be 
made  an  ill  use  ofjt  is  restrained  \  and,  where  in  the  other 
cases  the  restraint  by  the  common  kw  seemed  too  hard^  it  is 
in  some  measure  removed.  The  former  statutes  are  called 
the  restraining^  the  latter  the  cnaMing  statute.  We  will  take 
a  view  of  them  all,  in  order  of  time. 

And,  fvTsl^  ih^  enabling  statute,  32  Hen*  VIII.  c. 28.,  em- 
powers three  manner  of  persons  to  make  leases,  to  endure 
for  three  lives  or  one-and-twenty  years  j  which  could  not  do 

•  Co.  Litt.  44. 
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so  before.  As  first,  tenant  in  tail  may  by  such  leases  bind 
his  issue  in  tail,  but  not  those  in  remainder  or  reversion- 
Secondly,  a  husband  seised  in  right  of  bis  wife,  in  fee-simple 
or  fee-tail,  provided  the  wife  joins  in  such  lease,  may  bind 
her  and  her  heirs  thereby.  Lastly,  all  persons  seised  of  an 
estate  of  fee-simple  in  right  of  their  churches,  which  extends 
not  to  parsons  and  vicars,  may  (without  the  concurrence  of 
any  other  person)  bind  their  successors*  But  then  there 
must  many  requisites  be  observed,  which  the  statute  specifies, 
otherwise  such  lenses  are  not  binding  p,  J,  The  lease  must 
be  by  indenture ;  and  not  by  deed  poll,  or  by  parol.  2.  It 
must  begin  from  the  making,  or  day  of  the  making,  and  not 
at  any  greater  distance  of  time.  3.  If  there  be  any  old  lease 
in  being,  it  must  be  first  absolutely  surrendered,  or  be  within 
a  year  of  expiring.  4,  It  must  be  t/i/nr  for  twentyone  years, 
or  three  lives,  and  not  for  both,  5.  It  must  not  exceed  the 
term  of  three  lives,  or  twenty-one  years,  but  may  be  for  a 
shorter  term*  6<  It  must  he  of  corporeal  hereditaments,  and 
not  of  such  things  as  lie  merely  in  grant ;  for  no  rent  can  be 
reserved  thereout  by  the  common  law,  as  the  lessor  c^mnot 
resort  to  them  to  distreiu  \  7.  It  must  be  of  lantls  and 
[  320  ]  tenements  most  commonly  letten  far  twenty  years  past;  so  that 
if  they  have  been  let  for  above  half  the  time  (or  eleven  years 
out  of  the  twenty)  either  for  life,  for  years,  at  will,  or  by 
copy  of  court  roll,  it  is  .sufficient*  8.  The  most  usual  and 
customar)^  feorm  or  rent,  for  twenty  years  past,  must  be 
reserved  yearly  on  such  lease.  9.  Such  leases  must  not  be 
mude  widiout  imptNichment  of  waste.  Tliese  are  the  guards, 
imposed  by  the  statute  (which  was  avowedly  made  for  tlie 
security  of  tanners  and  the  consequent  improvement  of  tillage) 
to  prevent  unreasonable  abuses,  in  prejudice  of  the  issue,  Uie 
wife,  or  the  successor,  of  the  reasonable  indulgence  here 
given. 


i 
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Nkxt  follows,  in  order  of  time,  the  disablhig  or  reUrain- 
ing  statute,    1  EISss,  cJ9.,  (made  entirely  for  the  benefit  of 


p   Co.  Litt.  44. 

'^  But  now  by  tlic  ftUtute  5  Geo,  III. 
c.  17.  *  leue  flf  titlics  or  ofber  tncorpo- 
rcaJ  li^redjtAiDenU,  atonp,may  bcgranu 
•d  by  aaybiittop  or  itnyfiuch  cccleuAsti- 


caf  or  elcrmocyn«ry  corporatioD,  And  I 
ftueonsor  fhdl  be  cnlidc^d  tu  recover  t 
rent  by  an  action  of  debt  ;  whidi 
cmiAK  of  II  fretfbolct  lea&e)  he  couJd  \ 
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the  successor,)  which  enacts,  that  all  grants  by  arcbbisfa<^ 
and  bishops,  (which  include  even  those  confirmed  by  the 
dean  and  chapter;  the  which,  however  long  or  unreason- 
able, were  good.at  common  law,)  other  than  for  the  term  of 
one-and-twenty  years  or  three  lives  from  [such  time  as  any 
such  lease,  grant,  or  assurance  shall  begin]  or  without  re- 
serving the  usual  rent,  shall  be  void.  Concurrent  leases,  if. 
confirmed  by  die  dean  and  chapter,  are  held  to  be  within 
the  exception  of  this  statute,  and  therefore  valid;  provided. 
they  do  not  exceed  (together  with  the  lease  in  bemg)  the 
term   permitted   by  tlie   act'.  (13)      But   by  a   saving  ex- 

'  Co.  Litt  45. 


(15)  The  principle  of  concurrent  leases  is  well  explained  in  the  admir- 
able article  on  leases  ia  Bacon's  Abr.  E.  Rule  3, — Suppose  the  Inshop  alone 
under  the  32  H.  8.  to  have  made  a  lease  for  twenty-one  years,  and  to  be 
desirous  of  making  a  fresh  lease  for  years,  at  any  period  before  the  expir- 
ation of  the  lease  exceeding  a  year.  The  enabling  statute  will  not  in  such 
case  apply;  but  as  that  takes  from  him  no  powers  which  he  had  at  common 
law,  he  might  still,  with  the  confirmation  of  the  dean  and  chapter,  make  a 
lease  in  reversion  for  any  period  of  time,  but  for  the  statute  of  Elisabeth. 
That,  however,  imposes  upon  all  his  leases,  whether  made  under  the  sta- 
tute of  Henry  or  at  common  law,  this  restraint,  that  they  must  not  exceed 
three  lives,  or  twenty-one  years  from  the  time  at  which  they  shall  begin. 
He  must,  therefore,  observe  this  restriction,  and  if  he  does  so,  (the  lease 
being  confirmed  by  the  dean  apd  chapter,  as  bdng  a  lease  at  common  la)ir,) 
the  grant  is  valid ;  for  as  it  has  only  twenty-one  years  to  run  in  the  whole^ 
it  b  quite  immaterial  to  the  successor,  for  how  much  of  that  time  the  old 
lease  is  also  in  being — both  are  consuming  at  the  same  time,  and  the  second 
lease  has  only  an  existence  as  against  him  from  the  expiration  of  the  first ; 
at  no  period  is  there  an  interest  of  more  than  twenty-one  years  in  lease. 

But  though  there  may  be  thus  two  leases  for  years  in  existence  at  once, 
yet  there  cannot  be  two  leases  for  lives,  or  a  lease  for  lives  and  a  lease  for 
years  running  together.  The  reasons  assigned  for  this  are  not  so  simple, 
or  satisfactory.  1st,  It  is  said  that  the  statute  of  Elizabeth  avoids  all  leases 
**  other  than  for  the  term  of  twenty-one  years  or  three  lives;*'  that  this  is  in 
the  disjunctive,  and  that  the  statute  never  meant  that  both  kinds  of  leaset 
should  be  in  being  against  the  successor  at  the  same  time.  9d,  If  the  lease 
for  lives  in  reversion  on  the  lease  for  yean  were  alloweil,  the  lessees  under 
it,  having  the  reversbn,  would  be  entitled  to  the  rent  reserved  on  the  first 
lease,  and  yet  there  would  be  no  adequate  remedy  for  the  bishop's  sue- 
cessor  to  recover  the  rent  reserved  on  the  second ;  dittrein  he  coald  not, 
for  the  first  lessees  are  in  pofiession,  and  their  possession  is  a  plec^e  only 
for  the  first  rent ;  he  could  brtng  noaiMise,  because  he  has  never  had  umn 
of  the  rent ;  nor  an  action  of  debt,  became  ithe  lease  was  freehold,  (tMi 
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pressly  made,  this  statute  of  1  Eliz.  did  not  extend  to  grants 
made  by  any  bisliop  to  the  crown ;  by  which  means  queen 
Elizabtth  procured  many  fair  possessions  to  be  made  over  to 
her  by  the  prelates,  either  for  her  own  use  or  with  intent 
to  be  granted  out  again  to  her  favourites,  whom  she  thus 
gratified  without  any  expense  to  herself*  To  prevent  wliich  • 
for  the  future,  the  statute  1  Jac.  L  c,  3.  extends  the  prohibition 
to  grants  ami  leases  made  to  the  king,  as  well  as  to  any  of  his 
subjects. 

Next  comes  the  statntfi  ISEliz.  c.20,  expkiined  and  en- 
forced by  the  statutes  14  Eliz.  clL  &  Ik,  ISElisLC.lK, 
'  and  t3  Eliz.  c,9.,  which  extend  the  restrictions  laid  by  the 
C  321  J  last-mentioned  statute  on  bishops^  to  certain  other  inferior 
cor|>orations,  Uith  sole  and  aggi'egate.  From  laying  all 
which  togetlier  we  may  collect,  that  all  colleges,  cathedrals, 
and  other  ecclesiastical  or  eleemosynary'  corporations,  and 
all  parsons  and  vicars,  are  restrained  fi*om  making  any  leases 
of  their  lands,  unless  under  the  following  regulations  :  1. 
They  must  not  exceed  twenty-one  y*eai*s,  or  three  lives,  from 
the  making.      2*  The  accustomed  rent^  or  more,  must  be 


I 
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latt  region  cei«a  to  he  of  any  (weight  since  the  «tatutt«  sAfm*  c*  14.  i.4. 
and  5G.5.  c.  17.),  ami  Ihoygh  upon  the  expiration  of  the  leatie  ibr  yeart, 
the  whole  rent  thennn  arre»r  on  the  lease  for  livei  might  be  dbtmned  for, 
vet  the  first  leaae  might  outlaw  the  second,  and  then  the  siiecessor  would 
hfSLve  nothing.  3d,  If  the  first  lettse  be  for  Iitcs,  and  the  second  for  yean, 
though  mi  uction  of  debt  would  lie -for  the  rem  of  the  second,  during  the 
continuance  of  the  first,  yet  no  distress  could  be  taJten,  nnd  supposing  the 
l««8ee  for  years  to  be  insolvent,  und  hiii  lease  to  expire  before  that  of  the 
leaie  for  lives,  the  bishop  would  huve  no  efficient  remedy. 

I  have  thus  stated  the  argucnents  for  one  kind  of  concurrent  les«e«f  and 
against  the  other,  but  perhaps  tlie  render  will  agree  that  both  kinds  are  in 
evasion  of  the  statute,  and  that  rniieli  of  the  rcnsoning  against  the  latter 
will  tipply  with  equal  force  against  the  former.  All  that  i*  drawn  from 
the  words,  or  the  intent  of  the  statute,  dearly  %vill  ;  and  if  the  fim  leiisee 
for  years  attorned  to  the  second,  the  second  would  thereby-  become  a  re* 
venioner,  and  as  Ruch  <intitled  to  the  rent  of  the  first,  and  to  distrein  for  it^ 
while  the  bishop  would  bte  hi»  pre«ent  nghl  of  dittreti,  and  htkv^  to  rely 
only  on  his  action  of  debitor  caveoint  fo  loogat  the  first  leate  endurtd. 
And  as  attornment  is  now  icade  unnecessary  in  idl  casc&,  this  inconvenience 
lipped  to  h«ve  Wcame  nmitMe. 
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yearly  reserved  thereon.  S.  Houses  in  corporations,  or 
market  towns,  may  be  let  for  forty  years,  provided  they  be 
not  the  mansion-houses  of  the  lessors,  nor  have  above  ten 
acres  of  f^round  belonging  to  them  ;  and  providctl  the  lessee 
be  bound  to  keep  them  in  repair;  and  they  may  also  be 
aliened  in  fee- simple  for  lands  of  equal  value  in  recompence, 
4.  Where  there  is  an  old  lease  in  being,  no  concurrent  lease 
shall  be  made,  utdess  where  the  okl  one  will  expire  withbi 
three  years,  5.  No  lease  (by  the  equity  of  the  statute)  shall 
be  made  without  impeachment  of  waste  *.  6.  All  bonds  and 
covenant*  tending  to  frustrate  the  provisions  of  the  statutes  of 
Id  &  18  Kliz.  shall  be  void. 

Concerning  these  restrictive  statutes  there  are  two  ob- 
servations to  be  made ;  first,  that  they  do  not  by  any  con- 
struction enable  any  persons  to  uiake  such  leases  as  they 
were  by  common  law  diisabled  to  make.  Therefore  a  parson, 
or  vicar,  though  he  is  restrained  from  making  longer  leases 
than  for  twenty-one  years  or  three  lives,  even  wit/t  ihe  consent 
of  patron  and  ordinary,  yet  is  not  enabled  to  make  any  lease 
at  all,  so  as  to  bind  his  successor  'without  obtain tng  such  con- 
sent". Secondly,  that  though  leases  contrary  to  these  acts  are 
declared  void,  yet  they  are  good  against  the  Irssor  during  his 
life,  if  he  be  a  sole  coi'poration  ;  and  are  also  good  against 
an  aggregate  corj>o ration  so  long  as  the  head  of  it  lives,  who 
is  presumed  to  be  the  most  concerned  in  interest*  For  the 
act  was  intended  for  the  benefit  of  the  successor  only;  and  no 
man  shall  make  an  advantage  of  his  own  wrong'',  (14*) 

'  Co.Litt-45.  ,  '^  CovLirt,45. 

^  Ibid,  44. 


(14)  Although  these  statutes  ib  not  in  tenm  specify  that  ihc  preaibes 
demised  must  have  been  commonl)'  letten,  yet  Lord  Coke  Inys  it  down  as 
a  general  rale,  that  in  lease*  under  the  cxeepiioiis  of  the  restraining  sta- 
tutes, the  conditions  of  the  enabling  statute  must  be  complied  with  ;  and 
in  th(»  particular  instance,  as  the  liEUz.  requires  thtit  the  accustomed  retJt 
or  more  should  be  re5crved,  the  conclusion  is  obvious,  that  tlic  premises 
must  have  been  commonly  in  lease  before.  Sec  Dor  v.  Lord  Yarborou^fi, 
1  Bing,  Hep,  94.  But  the  57  G.  5.  c.  99.  by  9.32.^  ovoid*  all  contracts  for 
the  letting,  for  any  period,  of  the  house  of  residence  on  any  benefice,  or  the 
building;!,  gnrdem,  &c*  necewaJy  for  ttie  convenient  occupation  of  the  «atne, 
to  which  any  spiritual  ^tioii  &h«U  bo  ocdcfcd  by  his  bishop  to  proceed, 

A  A  ^  and 
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Thebe  is  yet  another  restriction  with  regard  to  collie 
leases,  by  statute  18  Eliz.  c.6<  which  directs,  that  one-tiiird 
of  the  old  rent^  then  paid,  shaidd  for  the  fatiire  be  reserved 
in  wheat  or  malt,  reserving  a  quarter  of  wheat  for  each  6i.  8</.; 
or  a  quarter  of  malt  ibr  every  Bs, ;  or  that  the  lessees  should 
pay  for  the  same  according  to  the  price  that  wheat  and  malt 
tihould  be  sold  for,  in  the  market  next  adjoining  to  tlie  re- 
spective colleges  on  the  market  day  before  the  rent  becomes 
due.  Tills  is  said  ^  to  have  been  an  invention  of  lord  trea- 
surer Burleigli,  and  Sir  Thomas  Smith,  then  principal  secre- 
tary of  State ;  who  observing  how  greatly  the  value  of  money 
had  sunk,  and  the  price  of  all  [>rovision$  risen,  by  the  quantity 
of  bullion  imported  from  the  new-found  Indies,  (which  effects 
were  likely  to  increase  to  a  greater  degree,)  deviled  this 
method  ibr  upholding  the  re\'ennes  of  colleges.  Their  fore- 
sight and  penetration  1ms  in  this  respect  been  very  apparent : 
for,  though  the  rent  so  reserved  ui  corn  was  at  first  but  one- 
diird  of  the  whole  rent,  or  half  what  wiis  still  reserved  in 
money,  yet  now  the  proportion  is  nearly  inverted :  and  the 
money  arising  from  corn  rents  is,  conununiLus  annis^  almost 
double  to  the  rent5  reserved  in  money. 

The  leases  of  beneficed  clergymen  are  farther  restrained, 
in  case  of  their  non-res  id  ence»  by  statutes  ISEliz.  c.20., 
14  Ehz.  c,  1 J .,  18  Eliz.  clK,  and  43  Ehz*  c.9.,  which  direct, 
tliat  if  any  beneficed  clergyman  be  absent  from  his  cure 
above  fourscore  days  in  any  one  year,  he  shall  not  only  foHeit 
one  year's  profit  of  his  benefice,  to  be  distributuil  amongst 
the  poor  of  the  parish  ;  but  that  all  leases  made  by  him,  of 
the  profits  of  such  benefice,  and  all  co\' en  ants  and  agreements 
of  like  nature,  shall  cfase  and  be  void  :  except  in  the  ctise 
of  licensed  phiralists,  who  are  allowed  to  demise  the  liTing, 
on  which  tliey  are  non-resident,  to  their  curates  only  :  pro- 
vided such  curates  do  not  absent  diemselves  alwve  forty  days 

*  Strype'v  AnoiUs  of  E1i». 


and  reside  id,  or  which  the  bishop  ftliall  ha?e  as^neil  ns  a  re&ideuce  i 
the  curate.     The  sjinie  tecdon  provides  for  a  »umra4iry  ejectment  of 
tenant  who  continucb  to  hold  over  after  uoUce^  and  impoiesi  a  penalty  ol'  4w*^ 
a  daj  for  such  boldiag  over. 
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in  any  one  year.     And  thus  much  for  leases,  with  their  several 
enlargements  and  restrictions  ^.  (15) 

5.  An  excfiange  is  a  mutual  grant  of  equal  interests,  the 
one  in  consideration  of  the  other.  The  word  "  exchange," 
is  so  individually  requisite  and  appropriated  by  law  to  this 
case,  that  it  cannot  be  supplied  by  any  other  word,  or  ex- 
pressed by  any  circumlocution  ^  The  estates  exchanged 
must  be  equal  in  quantity  & ;  not  of  valuer  for  that  is  imma* 
terial,  but  of  interest ;  as  tee-simple  for  fee  simple,  a  lease 
for  twenty  years  for  a  lease  for  twenty  years,  and  the  like. 
And  the  exchange  may  be  of  things  that  lie  either  in  grant  or 
in  livery  b.  But  no  livery  of  seisin  even  in  exchanges  of 
freehold,  is  necessary  to  perfect  the  conveyance^:  for  each 
party  stands  in  the  place  of  the  other,  and  occupies  his  right, 
and  each  of  them  hath  already  had  corporal  possession  of  his 
own  land.  (16)  But  entry  must  be  made  on  both  sides :  for, 
if  either  party  die  before  entry,  the  exchange  is  void,  for  want 
of  sufficient  notoriety"*.  .  And  so  also,  if  two  parsons  by 
consent  of  patron  and  ordinary,  exchange  their  preferments ; 
and  the  one  is  presented,  instituted,  and  inducted,  and  the 
other  is  presented,  and  instituted,  but  dies  before  induction ; 
the  former  shall  not  keep  his  new  benefice,  because  the  ex- 
change was  not  completed,  and  therefore  he  sliall  return  back 
to  his  own  ^.     For  if,  after  an  exchange  of  lands  or  other 

"f  For  the  other  learning  relating  to  '  Co.  Litt.  50,  51. 

leases,  which  is  very  curious  and  diffu-  *  Litt.  §  64,  ^S. 

sive,  I  must  refer  the  student  to  3  Bac.  ^  Co.  Litt.  5a 

Abridg.  295.  (title,  Uaaa  and  term*  for  '  Utt.  §  63. 

yearsy)  where  the  subject  is  treated  in  a  ^  Co.  Litt.  5a 

perspicuous  and  masterly  manner ;  be-  «  Perk.  (  S86. 
ing  supposed  to  be  extracted  from  a 
manuscript  of  sir  Geoffrey  Gilbert. 


(15)  These  statutes,  so  far  as  they  relate  to  this  subject,  are  repealed  by 
the  statute  of  G»  3.  last  mentioned. 

(16)  Though  no  livery  of  seisin  was  necessary,  yet  if  the  lands  exchanged 
were  in  different  counties,  a  deed  was  necessary  for  the  conveyance,  aa  of 
course  it  was  alwf^  where  the  thin^  exchanged  lay  in  grant  only.  Bat 
now  by  the  statute  of  Frauds,  an  inttnunent  in  writing  will  be  neceaaaiy. 

From  the  words  of  the  text  it  might  be  supposed,  that  a  lea^e  of  twoD^ 
years  could  only  be  exchanged  for  a  kate  of  precisely  the  same  duration ; 
but  as  the  quantity  of  interest  it  the  same  in  all  terms  for  years,  whatevtr 
be  the  number,  that  circumitance  ii  quite  immateriah 

A  A    4 
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hereditaments,  either  party  be  evicted  of  those  which  were 
taken  by  him  in  exchange,  through  defect  of  the  other's  tide ; 
he  ihall  return  back  to  the  possession  of  his  own,  by  virtue  of 
the  implied  warranty  contained  in  all  exchanges  K 

6.  A  PARTITION  is  when  two  or  more  joint^tenants,  co- 
pftrreners,  or  tenants  in  common,  agree  to  divide  the  lands 

[  324  ]  so  held  among  them  in  severalty,  each  taking  a  distinct  part. 
Here,  as  in  some  instances  there  is  a  unity  of  interest  and  In 
all  a  unity  of  possession,  it  is  necessary  that  they  all  mutually 
convey  and  assure  to  each  other  the  several  estates  which 
they  are  to  take  and  enjoy  separately.  By  the  conmion  law, 
coparceners,  being  com|>eHable  to  make  partition,  might  have 
made  it  by  parol  only;  but  joint-tenants  and  tenants  in 
common  must  have  done  it  by  deed  :  and  in  both  case^j  the 
conveyance  must  have  tieen  perfected  by  livery  of  seisin**  (17) 
And  the  statutes  of  SI  Hen.VIII.  c,l.  and  31?  Hen,  VII L 
a32.  made  no  alteration  in  this  point.  But  the  statute  of 
frauds,  29Car.  ILc.3.  hath  now  abolished  this  distinction, 
and  made  a  deed  in  all  cases  necessary,  (18) 

Tresi-:  ai^  the  se\*€ral  species  of  primaty  or  original  con» 
veyances*  Those  which  remain  are  of  the  secortdaty  or  de* 
rivatm*  sort :  which  presup|K)se  some  other  conveyance  pre- 
cedent, ami  only  serve  to  enlarge,  confirm,  alter,  restrain, 
restore,  or  transfer  tlie  interest  granted  by  such  original  con- 
veyance.    As, 

7.  Releases  ;  which  are  a  discharge  or  conveyance  of  a 
man*s  right  in  lands  or  tenements,  to  another  that  hath  some 


pag.  900. 


>  Liu.  $  S50.     Co,  Litl.  l€<)u 


(IT)  tn  tlie  o«ie  ofjoint-teiMincn^  it  is  obvious  that  livery  of  seiiin  cannot 
be  tiec-CMJiryj  and  that  if  matle^  it  would  operate  nothing ;  for  each  "joints 
tetimnt  is  already  seised  of  the  whole;  and  therefore  Lord  Coke  &ay«,  joyn- 
ie«anu  may  reiease,  but  not  itifeofle,  becausi;  the  freehotd  is  joynt.**  Co* 
LitL  3O0.  b. 

(la)  Not  a  deed|  but  n  writing  only,  in  c^$m  wbtra  no  deed  was  neoeitafj 
before* 

As  to  partltiof),  tee  ante,  p  ISJ.  it* 
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former  estate  in  possession.  (19)     The  words  generally  used 

therein,  are  ^^  remised,  released,  and  for  ever  quit-claimed  ^J* 

And  these  releases  m«y  enure  either,  1.  By  way  of  enlarging 

an  estate,  or  enlarger  Restate-:  as,  if  there  be  tenant  for  life  or 

years,   remainder  to  another   in  fee,  and  he  in  remainder 

releases  all  his  right  to  the  particular  tenant  and  his  heirs, 

this  gives  him  the  estate  in  fee  K    But  in  this  case  the  relessee 

must  be  in  possession  of  some  estate,  for  the  release  to  work 

upon ;  for  if  there  be  lessee  for  years,  and  before  he  enters 

and  is  in  possession,   the  lessor  releases  to  him  all  his  right 

in  the  reversion,  such  release  is  void  for  want  of  possession 

in  the  relessee  K     2.  By  way  of  passing  an  estate,  or  mitter 

restate:  as  when  one  or  two  coparceners  releaseth  all  her 

right  to  the  other,  this  passeth  the  fee-simple  of  the  whole  U  [  325  ] 

And  in  both. these  cases  there  must  be  a  privity  of  estate  be-   ' 

tween  the  relessor  and  relessee*":  that  is,  one  of  their  e^tes 

must  be  so  related  to  the  other,  as  to  make  but  one  and  the 

same  estate  in  law.     3.  By  way  of  passing  a  right,  or  mitter 

le  droit :  as  if  a  man  be  disseised,  and  releaseth  to  his  disseisor    - 

all  his  right,  hereby  the  disseisor  acquires  a  new  right,  which 

changes  the  quality  of  his  estate,  and  renders  that  lawful 

which   before  was   tortious   or  wrongful".      4.  By  way  of 

extingmshment :  as  if  my  tenant  for  life  makes  a  lease  to  A  for 

life,  remainder  to  B  and  his  heirs,  and  I  release  to  A ;  this 

extinguishes  my  right  to  the  reversion,  and  shall  enure  to 

the  advantage  of  B's  remainder  as  well  as  of  A's  particular 

estate.  °   5.  By  way  of  entty^snd  feoffment :  as  if  there  be  two' 

joint  disseisors,  and  the  disseisee  releases  to  one  of  them,  he 

shall  be  sole  seised,  and  shall  keep  out  his  former  companion: 

which  is  the  same  in  efiect  as  if  the  disseisee  had  entered, 

«■  Litt  §  445.  "Co.  Litt  872,  273. 

'  Ibid,  (  465.  °  Lite  §  466. 

^  Ilfid.  {A65,  o  Ibid.  §47a 
^  Co.  Litt.  273. 


(19)  Actual  possession  of  the  land  is  only  necessary,  when  there  is  no 
estate  in  being,  which  precedes  the  lesser  estate  intended  to  be  enlarged ; 
but  where  that  u  the  tase,  a  vested  interest  is  sufficient  to  give  the  release 
operation.  As  if  there  be  tenant  for  life,  remainder  for  life,  with  the  rever- 
sion in  fee,  he  in  reversion  may  release  to  him  in  remainder,  and  so  pass 
a  fee. 
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and  thereby  |mt  an  end  to  the  disseisin,  and  aderwaids  had 
enfeoSed  one  of  the  disseisors  in  fee  ^  And  bereupcm  we 
vmj  observe,  that  when  a  man  has  in  himself  the  poaaesaioii 
ef  Wids,  he  must  at  the  common  law  canvey  the  freehold  1^ 
feoffinent  and  Uvery;  which  makes  a  notcmety  in  the  country: 
but  if  a  man  has  only  a  right  or  a  future  interest,  be  may 
convey  that  right  or  interest  by  a  mere  release  to  him  that  is 
in  possession  of  the  land  :  for  the  occupancy^  of  the  relessee  is 
a  matter  of  sufficient  notoriety  already* 

8.  A  CONFIEMATIOK  is  of  a  nature  nearly  allied  to  a  releMe 
Sir  Edward  Coke  defines  it  "^  to  be  a  conveyance  of  an  estale 
or  right  in  essCf  whereby  a  voidable  estate  is  made  sure  and 
unavoidable,  or  whereby  a  particular  estate  is  incniased  :  and 
the  words  of  making  it  are  these,  **  have  given,  granted^  rati- 
fied, approved,  and  confii-med  ^"  An  instance  of  the  first 
branch  of  the  definition  is  ^  tenant  for  life  Icasetli  for  forty 
years,  and  dietii  during  that  term ;   here  the  lease  for  years  is 

[  S26  ]  voidable  by  liim  in  reversion :  yet,  if  he  hath  confirmed  the 
estate  of  the  lessee  for  years  before  the  deatli  of  tenant  for 
life,  it  is  no  longer  voidable  but  sure*.  The  latter  branch,  or 
that  which  tends  to  the  increase  of  a  particular  estate,  is  the 
same  in  all  respects  witli  tliat  species  of  release^  which  opemtea 
by  way  of  enlargemenL 

9.  A  aURE£ND£R,  sunumrcddiiio^  or  rendering  up,  b  of  a 
nature  directly  opposite  to  a  release ;  for,  as  tliat  operates  by 
the  greater  estate's  descending  upon  the  less,  a  surrender  is 
the  falling  of  a  less  estate  into  a  greater.  It  is  defined*  a 
yielding  up  of  an  estate  for  hie  or  years  to  him  that  hath  the  | 
immediate  reversion  or  remainder,  wherein  the  part jcli far 
estate  may  merge  or  drown,  by  ouitual  agreenaent  between 
them.  It  is  done  by  these  words,  "  hath  surrendered,  granted,  j 
'*  and  yielded  up."  The  surrenderor  must  be  in  possession**; 
iiml  the  surrenderee  must  liave  a  higher  estate,  in  which  the 
estate  surrendered  may  merge;  therefore  tenant  for  life  can- 
not surrender  to  him  in  remainder  for  years*.    In  a  surrender 


'  Co,  Lift  21B. 
^  I  In^  MS5. 
*  Utt.  $515*  5S I 


»  Co.  litt-  937. 
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there  is  no  occasion  for  livery  of  seisin*;  for  there  is  a  privity 
of  estate  between  the  surrenderor  and  the  surrenderee ;  the 
one's  particular  estate  and  the  other's  remainder  are  one  and 
the  samC'  estate ;  and  livery  having  been  once  made  at  the 
creation  of  it,  there  is  no  necessi^  for  having  it  afterwards. 
Andy  for  the  same  reason,  no  livery  is  required  on  a  release 
or  confirmation  in  fee  to  tenant  for  years  or  at  will,  though  a 
freehold  thereby  passes :  since  the  reversion  of  the  lessor,  or 
confirmor,  and  Uie  particular  estate  of  the  relessee,  or  con- 
firmee, are  one  and  the  same  estate;  and  where  there  is 
already  a  possession,  derived  from  such  a  privity  of  estate,  any 
farther  delivery  of  possession  would  be  vain  and  nugatory  3^. 

10.  An  assignment  is  properly  a  transfer,  or  making  over 
to  another,  of  the  right  one  has  in  any  estate;  but  it  is 
usually  applied  to  an  estate  for  life  or  years.  And  it  differs 
from  a  lease  only  in  this :  that  by  a  lease  one  grants  an  in- 
terest less  tlian  his  own,  reserving  to  himself  a  reversion ;  in  r  327  1 
assignments  he  parts  with  the  whole  property,  and  the 
assignee  stands  to  all  intents  and  purposes  in  the  place  of 
the  assignor.  (20) 

^  Co.  Litt.  50.  y  Litt.  §  460. 

(20)  It  would  be  more  correct  to  call  an  assignment  the  transfer  of  one's 
interest,  as  a  bare  right  [being  a  chose  in  action)  cannot  by  law  be  assigned. 
But  every  vested  interest  may,  though  the  enjoyment  of  it  be  postponed  to 
some  future  period ;  and  in  equity,  the  assignment  even  of  a  contingent 
interest,  may  be  sustained.    Fearne,  Ex.  Dev.  550,  7th  edition. 

By  the  assignment,  the  assignee  does  not  stand  to  all  intents  and  pur- 
poses in  the  place  of  the  assignor;  for  where  a  lessee  assigns  his  lease,  be 
still  remains  liable  on  his  covenants  to  the  lessor,  because  he  stood  bound  by 
his  personal  contract,  as  well  as  by  reason  of  hb  possession  of  the  premises, 
and  he  does  not  become  discharged  from  the  former,  because  he  has  quitted 
the  latter.  But  between  the  lessor  and  the  assignee  of  the  lessee  there  is 
no  other  privity  than  that  which  results  from  possession  of  the  estate ;  his 
obligations,  therefore,  are  only  co-extensive  with  his  interest,  and  if  he 
assigns  over  to  another,  he  is  discharged  from  all  future  liability ;  and  this 
he  may  do  to  a  beggar,  or  a  penon  leaving  the  kingdom,  who  never  takes 
possession.     Taylor  v.  Shttm^  1  B.&P.  31. 

It  is  quite  consistent  with  this,  however,  that  his  liability  should  com- 
mence upon  acceptance  of  the  assignment,  and  before  actual  entry;  for  it , 
is  the  former  which  vests  the  interest  in  him.     WiUianu  y,  Bo§€mgMet, 
1B.&B.208. 

For  more  on  assignees,  see  Vol.  III.  p.  158.  0.  io. 
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11,  A  DE^EAZANCE  IS  a  Collateral  deetl,  made  at  the  same 
time  with  a  feofFmeiit  or  other  conveyance,  containing  certain 
comlitions,  upon  the  performance  of  which  the  estate  then 
created  may  be  defeated^  or  totaJly  undone.  And  in  this 
manner  mortgages  were  in  former  times  usually  made ;  the 
mortgagor  enfeoffing  the  mortgagee,  and  he  at  the  same  time 
executing  a  deed  of  defeazance,  whereby  the  feoffment  was 
rendered  void  on  repayment  of  the  money  borrowed  at  a  certain 
day.  And  this,  when  executed  at  the  same  time  with  the 
original  feoffinent,  was  considered  as  part  of  it  by  the  antient 
law*^  and,  therefore  only,  indulged:  no  subsequent  secret 
revocation  of  a  solemn  conveyance,  executed  by  livery  of 
seisin,  being  allowed  in  those  days  of  simplicity  and  truth; 
thoughi  when  uses  were  afterwards  introduced,  a  revocation 
of  such  uses  was  permitted  by  the  courts  of  equity.  But 
things  that  were  merely  executory,  or  to  be  completed  by 
matter  subsequent,  (as  rents,  of  which  no  tseisin  could  be  had 
till  tlie  time  of  payment ;)  and  so  also  annuities,  conditions, 
w^arranties,  and  the  like,  were  always  liable  to  be  recalled  by 
defeazances  made  subsequent  to  the  time  of  their  creation  b. 


IL  There  yet  remain  to  be  spoken  of  some  few  convey- 
ances, which  have  their  force  and  operation  by  virtue  of  the 
statute  of  uses. 


[  328  ] 


U»ES  and  trusts  are  in  their  original  of  a  nature  very  similar, 
or  rather  exactly  the  same :  answering  more  to  the  Jfdei' 
commissum  than  the  tmis  Jiiictus  of  the  civil  law  :  which  latter 
was  the  temporary  right  of  using  a  thing,  without  having  the 
ultimate  property,  or  full  dominion  of  the  substance^'.  But 
tlie  Julci^ommissHnif  w  hich  usually  was  created  by  will^  was 
the  disposal  of  an  inheritance  to  one,  in  confidence  th^t  he 
should  convey  it  or  dispose  of  the  profits  at  the  wilt  of 
another.  And  it  was  the  business  of  a  particular  magistrate, 
the  praetor Jidei  cammissarius^  instituted  by  Augustus,  to  en- 
force the  observance  of  this  confidence'^*  So  that  the  right 
thereby  given  was  looked  upon  as  a  vested  right,  and  entitled 
to  a  remedy  from  a  court  of  justice :  which  occasioned  that 

■  From  the  French  rerb  d^ift,  in-  •*  Co.  Lilt.  «S7.  •► 

/fctum  redderc.  *-  Ff.lt  K  I. 
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known  division  of  rights  by  the  Roman  law  into  jus  legitinmm^ 
a  legal  right,  which  was  remedied  by  the  ordinary  course  of 
law;  Jus  Jiduciarium,  a  right  in  trust,  for  which  there  was  a 
remedy  in  conscience ;  and  Jus  precariunij  a  right  in  courtefy, 
for  which  the  remedy  was  only  by  entreaty  or  request  ^  In 
our  law,  a  use  might  be  ranked  under  the  rights  of  the  second 
kind ;  being  a  confidence  reposed  in  another  who  was  tenant 
of  the  land,  or  terre-'tenanty  that  he  should  dispose  of  the  land 
according  to  the  intentions  of  cestui/  que  use^  or  him  to  whose 
use  it  was  granted,  and  suffer  him  to  take  the  profits  ^.  As,  if 
a  feofihient  was  made  to  A  and  his  heirs,  to  the  use  of  (or  in 
trust  for)  B  and  his  heirs ;  here  at  the  common  law  A  the  terre^ 
tenant f  had  the  legal  property  and  possession  of  the  land,  but 
B,  the  cestw/  que  use^  was  in  conscience  and  equity  to  have  the 
profits  and  disposal  of  it. 

This  notion  was  transplanted  into  England  from  the  civil 
law,  about  the  close  of  the  reign  of  Edward  II  I.  S  by  means 
of  the  foreign  ecclesiastics ;  who  introduced  it  to  evade  the 
statutes  of  mortmain,  by  obtaining  grants  of  lands,  not  to 
their  religious  houses  directly,  but  to /A^  t«^  g/*  the  religious 
houses  ^ :  which  the  clerical  chancellors  of  those  times  held 
to  hejMei'cammissay  and  binding  in  conscience ;  and  therefore 
assumed  the  jurisdiction  which  Augustus  had  vested  in  his 
praetor,  of-  compelling  the  execution  of  such  trusts  in  the 
court  of  chancery.  And,  as  it  was  most  easy  to  obtain  such 
grants  from  dying  persons,  a  maxim  was  established,  that 
though  by  law  the  lands  themselves  were  not  devisable,  yet 
if  a  testator  had  enfeoilbd  another  to  his  own  use,  and  so 
was  possessed  of  the  use  only,  such  use  was  devisable  by  [  329  ] 
will.  But  we  have  seen*  how  this  evasion  was  crushed  in 
it's  infancy,  by  statute  15Ric.II.  c.5.,  with  respect  to  rdi- 
gious  houses. 

Yet,  the  idea  being  once  introduced,  however  fraudulently, 
it  afterwards  continued  to  be  often  innocently,  and  sometimes 
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very  laudably,  applied  to  a  lyumbcr  of  civil  purposes :  par- 
ticularly as  it  removed  the  restriiiut  of  alienations  by  will,  and 
permitted  the  owner  of  lands  in  his  lifetime  to  make  various 
designations  of  their  profits,  as  prudence,  or  justice,  or  family 
convenience,  might  from  time  to  time  require.  Till  at  letigtl), 
during  our  kmg  wars  in  France  and  the  subsequent  civil 
commotions  between  the  houses  of  York  and  Lancaster,  uses 
grew  almost  universal;  through  the  desire  that  men  bad 
(when  their  lives  were  continually  in  hazard)  of  providing  for 
their  children  by  will,  and  of  securing  tlieir  estates  from  for-' 
feitures ;  when  each  of  the  contending  parties,  as  they  became 
uppermost,  alternately  attainted  the  other.  Wherefore,  about 
the  reign  of  Edward  IV.  (before  whose  time,  lord  Bacon  re- 
marks •",  there  are  not  six  cases  to  be  found  relating  to  the 
doctrine  of  uses,)  the  courts  of  equity  began  to  reduce  them 
to  something  of  a  regular  system, 

OaicirNALLY  it  was  held  that  the  chancei-y  could  give  no 
relief,  but  against  the  very  person  himself  intrusted  for  cesha^ 
que  us€j  and  not  again^st  his  heir  or  alienee.  This  w^as  altered 
in  the  reign  of  Henry  VI.  with  respect  to  the  heir' ;  and  after- 
wards the  same  rule,  by  a  parity  of  reason,  was  extended  to 
such  alienees  as  had  purchased  either  without  a  valuable 
consideration,  or  with  an  express  notice  of  the  use*".  But  a 
purchaser  for  a  vahiabic  con^jideration,  without  notice,  might 

-  '  hold  the  hind  discharged  of  any  trust  or  confidence.     And 

also  it  was  held,  tluit  ncitlier  ilie  king  nor  queen,  on  account 
of  their  dignity  royal ",   uor  any  cor|)oratiou  aggregate,  on 

[  330  ]  account  of  it's  limited  capacity  °,  could  he  seised  to  any  use 
but  their  own ;  that  is,  they  might  liold  the  lands,  but  were 
not  compellable  to  execute  t!ie  trust.  And,  if  tlie  f^oWniQ  to 
uses  died  without  heir,  or  committed  a  forfeiture,  or  married^ 
neither  the  lord  who  entered  for  his  escheat  or  forfeiture,  nor 
the  husband  who  retained  the  possession  as  tenant  by  tlie 
curtesy,  nor  the  wife  to  whom  dower  was  assigned,  were  liable 
to  peribrm  the  use^:   because  diey  were  not  parties  to  the 

^  On  LTmt*,  313.  »    Bro.  Abr,   til.  Feoffm.  at  tori,  SI. 

'   Kcilw.  42,       Ycftr-lxjok,  22  Edw.    B»con  of  lJ«e«,  346,  347, 
IV.  6.  •  Bro.  Abr,  Ifr.  /V^fm.  n/  njOp  40. 

»  K«lw.  46.     Bacon  <yn  Uk%  312,     Bacon,  347. 

*»  1  R<?p,  125?, 
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trust,  but  came  in  by  act  of  law ;  though  doubtless  their  title 
in  reason  was  no  better  than  that  of  the  heir. 

On  the  other  hand,  the  use  itself,  or  interest  of  cestuy  que 
iise^  was  learnedly  refined  upon  with  many  elaborate  distinc- 
tions. And,  1.  It  was  held  that  notlihfig  could  be  granted  to 
a  use,  whereof  the  use  is  inseparable  from  the  possession :  as 
annuities,  ways,  commons,  and  authorities,  quae  ipso  um 
consumuntur  ^ :  or  whereof  the  seisin  Qould  not  be  instantly 
given  '.{^l)  2.  A  use  could  not  be  raised  without  a. sufficient 
consideration.  For  where  a  man  makes  a  feoffinent  to  an- 
other, without  any  consideration,  equity  presumes  that  he 
meant  it  to  the  use  of  hims^%  unless  he  expressly  declares 
it  to  be  to  the  use  of  another,  and  then  nothing  shall  be  pre- 
sumed contrary  to  his  own  expressions  ^  But  if  either  a  good 
or  a  valuable  consideration  appears,  equity  will  immediately 
raise  a  use  correspondent  to  such  consideration  ^  3.  Uses 
were  descendible  according  to  the  rules  of  the  common  law, 
in  the  case  of  inheritances  in  possession  ^ ;  for  in  this  and 
many  other  respects  aequitas  sequitur  legem^  and  cannot  estab- 
lish a  different  rule  of  property  from  that  which  the  law  has 
established.  4.  Uses  might  be  assigned  by  secret  deeds 
between  the  parties',  or  be  devised  by  last  will  and  testa- 
ment y ;  for,  as  the  legal  estate  in  the  soil  was  not  transferred 
by  these  transanctions,  no  livery  of  seisin  was  necessary ;  and, 

*<  1  Jon.  127.  **  Moor.  684. 

«•  Cro.  Elb.  401.  *  2  Roll.  Abr.  780. 

•  See  page  290.  '  Bacon  of  Uses,  312. 

«  1  And  37.  ^  IM.  308. 


(21)  It  is  not  very  easy  to  undentand  the  distinctions  upon  this  subject ; 
it  is  said  that  an  annuity  could  not  be  granted  to  a  use,  because  the  use  is 
inseparable  from  the  possession,  yet  it  was  held  that  a  rent  might  be ;  and 
though  one  be  personal,  and  the  other  be  real,  yet  in  this  respect  both  have 
the  same  quality.  If  the  principle  of  distinction  be  that  one  relates  to  the 
realty,  and  the  other  to  the  personalty,  then  it  may  be  asked  why  a  use 
cannot  be  raised  upon  a  common. 

The  last  clause  of  this  sentence  is  expressed  vefy  shortly ;  the  meaning 
is,  where  the  estate  out  of  which  the  use  is  raised,  is  not  in  esse  at  the  time; 
as  where  a  man  covenants  to  stand  seised  to  the  use  of  A  B  of  all  estates 
which  he  shall  purchase,  A  8  will  take  nothing.  The  case  cited  fbr  the 
law  before  the  statute  of  uses,  is  one  decided  in  Elizabeth's  tfane ;  butthe 
rules  as  to  the  raising  t>f  tMi  were  not  altered  by  the  statute. 
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as  die  intention  of  the  parties  was  the  leading  principle  in  this 
species  of  propertj^,  any  instrument  declaring  that  intention 
was  allowed  to  be  binding  in  equity.  But  cestui/  que  use 
could  not  at  common  law  aliene  the  legal  interest  of  the  lands, 
without  the  concurrence  of  his  feoffee*;  to  whom  he  wus  ac- 
counted by  law  to  be  only  tenant  at  sufferance*.  5.  Uses 
were  not  liable  to  any  of  the  feodal  burthens  ;  an4  particularly 
did  not  escheat  for  felony  or"  other  defect  of  blood  3  for  es- 
cheats, Src,  are  the  consequence  of  (enures  and  uses  are  hdd  of 
nobody :  but  the  land  itsejf  was  liable  to  e?^cheat,  whenever 
the  blood  of  the  feoffee  to  uses  was  extinguished  by  crime  or 
by  defect ;  and  the  lord  (as  was  Ijefore  observed)  might  hold 
it  discharged  of  the  use^'.  6.  No  wife  could  be  endowed,  or 
husband  have  his  curtesy,  of  a  use^ :  for  no  trust  was  declareil 
for  their  benefit,  at  the  original  grant  of  the  estate.  (22)  And 
therefore  it  became  customary,  when  most  estates  were  put  in 
use,  to  settle  before  marriage  some  joint  estate  tq  the  use  of 
the  husband  and  wife  for  their  lives;  which  was  the  original 
of  modern  jointures  ^.  7.  A  use  could  not  be  extended  by 
writ  of  elegit f  or  other  legal  process,  for  the  debts  of  cestuj^  que 
use  *,  For,  being  merely  a  creature  of  equity,  the  common  law, 
which  looked  no  farther  than  to  the  person  actually  seised  of 
the  land>  could  award  no  process  against  it. 


It  is  impracticable,  upon  our  present  plan,  to  pursue  the 

doctrine  of  uses  through  all  the  refinements  and  nic*eties 
which  the  ingenuity  of  the  times  (abounding  in  subtile  dis- 
quisitions) deduced  from  this  child  of  the  imagination,  when 
once  a  departure  was  permitted  from  tlie  plain  simple  rules 
of  property  established  by  the  antient  law.  lliese  principal 
outlines  will  be  fully  sufficient  to  shew  the  ground  of  lord 
Bacon's  complaint ^  that  this  course  of  proceeding  **  was 
"  turned  to  deceive  many  of  their  just  and  reasonable  rights. 


Stio.  i  Ric.  III.  c  K 

Btt),  Akr.  itid.  23. 

Jenk.  J  90* 

4  Rtp,  1.     S  And.  7.^. 


^  See  pag.  137. 

«  Bro.  Abr.  tii.  necvthnM,  90. 

^  Um  of  the  law,  153. 


(32)  A  more  simple  reason  njems  to  be,  thiit  neither  the  hutband  in  the 
fint  ca«€,  nor  die  wife  in  the  fiecond,  had  had  »e(Mn  of  the  hnd^ ;  and  ieisio 
it  aeceiaary  both  to  dower  and  curtesy «    See  ante,  pp.  137.  I«6. 
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^'  A  man,  that  had  cause  to  sue  for  land,  knew  not  againat 

"  whom  to  bring  his  action,  nor  who  was  the  owner  of  it.  [  ^^^  3 

"  The  wife  was  defrauded  of  her  thirds ;  the  husband  of  being 

"  tenant  by  curtesy ;  the  lord  of  his  wardship,  relief,  heriot, 

"  and  escheat ;  the  creditor  of  his  extent  for  debt ;  and  the 

"  poor  tenant  of  his  lease."     To  remedy  these  inconveniences 

abundance  of  statutes  were  provided,  which  made  the  lands 

liable  to  be  extended  by  tlie  creditors  of  cestu^  que  use^ 

allowed  actions  for  the  freehold  to  be  brought  against  him  if 

in  the  actual  pernancy  or  enjoyment  of  the  profits  *• ;  made 

him  liable  to  actions  of  waste  * ;  established  liis  conveyances 

and  leases  made  without  the  concurrence  of  his  feoffees**; 

and  gave  the  lord  the  wardship  of  his  heir,,  with  certain  other 

feodal  perquisites  ^ 

These  provisions  all  tended  to  consider  cestuy  que  use  as 
the  real  owi>er  of  the  estate ;  and  at  length  that  idea  was. 
carried  iuto  full  effect  by  the  statute  27  Hen.  VIII.  clCK  ^ 
which  is  usually  called  the  statute  of  uses,  or,  in  conveyances 
and  pleadings,  the  statute  Jbr  transferring  uses  into  possession. 
The  hint  seems  to  have  been  derived  from  what  was  done  at. 
the  accession  of  king  RicharcJ  III. ;  who,  having,  when  duke 
of  Gloucester,  been  fre(]uendy  made  a  feo&e  to  uses,  would 
upon  the  assumption  of  the  crown  (as  the  law  was  then 
understood)  have  been  entided  to  Iwld  the  lands  discharged 
of  the  use.  But  to  obviate  so  notorious  an  injustice,  an  act 
of  parliament  was  immediately  passed  "*,  which  ordained,  that 
where  he  had  been  so  enfeoffed  joindy  with  otlver  personS} 
the  lan^  should  vest  in  the  other  feoffees,  as  if  he  liad  never 
been  named ;  and  that,  where  he  stood  solely  enfeoffed,  the 
estate  itself  should  vest  in  cestui/  que  use  in  like  manner  as  be 
had  die  iise.  And  so  die  stat.  of  Henry  VIII.,  after  reciting 
the  various  inconveniences  before  mentioned,  and  many  others, 
enacts,  that  «'  where  any  person  shall  be  seised  of  lands,  4pc. 
"  to  die  use,  confidence,  or  trust  of  any  other  person  or  body 
"  politic,  the  person  or  corporation  entitletl  to  the  use  in  fee*  ^  333  n 

K  Stat.  50Edw.  III.  c.6.  2Ric.II.         '  Stat.  11  Hen.  VI.  c.  5. 
scss.  2.  c.  3.     19  Hen.  VU.  c  15.  *  Stat.  1  Ric.  III.  c.  1. 

h  Stat.  1  Ric.  II.  cV9i     -^Hfo.  IV.         »  Stot.    4  &  5  Hw.    VU.     q.  17, 

c.  T.     11  Hen.  VL  ?,  3.    1  H«n,  Vlt  19  Hen.  VII.  c.  15. 
c.  1.  *  I -Ric.  HI.  c.  5^ 
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•  **  simple^  fee-tail,  for  life,  or  yeai's,  or  otherwise,  shall  from 
**  thenceforth  stand  and  be  geised  or  possessed  of  the  land,  Sfc* 
*^  of  and  in  the  like  estates  as  they  tiave  in  the  use,  trust,  or 
**  confidence ;  and  that  the  estate  of  the  person  so  seised  to 
*^  uses  shall  be  deemed  to  be  in  him  or  them  that  have  the 
**  use,  in  sucli  quality,  manner,  form,  and  condition^  as  they 
**  had  before  in  the  use."  The  statute  thus  executes  the  use, 
as  our  lawyers  term  It;  that  is,  it  conveys  the  possession  to 
the  ose^  and  transfers  the  use  into  possession  j  thereby  making 
cestn^  que  use  conxplete  owner  of  the  lands  and  tenements,  as 
well  at  law  as  in  equity. 

The  statute  having  tlius  not  abolished  the  conveyance  to 
uses,  but  only  annihilated  the  intervening  estate  of  the  feoffee, 
and  turned  the  Interest  of  cestui/  que  use  into  a  legal  instead  of 
^n  equitable  ownership ;  the  courts  of  common  law  began  to 
take  cognizance  of  uses,  instead  of  sending  the  party  to  seek 
his  relief  in  chancery.  And,  considering  them  now  as  merely 
a  mode  of  conveyancej  very  many  of  the  rules  before  established 
in  equity  were  adopted  with  improvements  by  the  judges  of 
tlie  common  law.  'Hie  same  persons  only  were  held  capable 
of  being  seised  to  a  use,  the  same  considerations  were  necessary 
for  xaising  it,  and  it  could  only  be  raised  of  the  same  here- 
ditament«^  as  formerly.  But  as  the  statute,  the  histant  it  was 
raised,  converted  it  into  an  actual  possession  of  the  land,  a 
great  number  of  the  incidents,  that  formerly  attended  it  in  it's 
fiduciary  state,  were  now  at  an  entl  Tlie  land  could  not 
escheat  or  be  foi-feited  by  the  act  or  defect  of  the  feoflee,  nor 
be  a^ened  to  any  purchasor  discharged  of  the  use,  nor  be 
iiable  to  dower  or  curtesy  on  account  of  tlic  seisin  of  such 
feoffee;  because  the  legal  estiUe  never  rests  in  liim  for  a  mo- 
ment, but  is  instantawcously  transferred  to  cestt^  fui  me  as 
goon  as  the  use  is  declared.  And,  as  tlie  use  and  the  land 
were  now  convertible  terms,  they  became  liable  to  dower, 
curtesy,  and  escheat,  in  consequence  of  the  seisin  of  cesti^  que 
me^  who  was  now  become  the  tene^enant  also;  and  they 
Ukewise  were  no  longer  devisable  by  will. 

[  SS4t  J  The  various  necesi»ities  of  mankind  induced  also  the  judges 
very  soon  to  depaj't  from  the  rigour  and  siujplieity  of  the  rules 
of  the  common  law,  and  to  allow*  a  more  minute  and  complex 
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construction  upon  conveyances  to  uses  than  upon  others. 
Hence  it  was  adjudgeil,  that  the  use  need  not  always  be 
executed  tlie  instant  the  conveyance  is  made :  but,  if  it  cannot 
take  effect  at  that  time,  die  operation  of  the  statute  may  wait 
til!  the  use  shall  arise  upon  some  future  contingency,  to  happen 
within  a  reasonable  period  of  tune ;  and  in  the  meanwhile  the 
antient  use  shall  remain  in  the  original  grantor :  as  when 
lands  are  conveyed  to  tlie  use  of  A.  and  B^j  after  a  marriage 
shall  be  had  between  them  ",  or  to  the  use  of  A.  and  his  heirs 
till  B.  shall  pay  him  a  sum  of  money,  and  then  to  tlie  use  of 
B,  and  his  heirs  o*  XVbich  doctrine,  when  devises  by  will 
were  again  introduced^  and  considered  as  equivalent  in  point 
of  construction  to  declarations  of  uses,  was  also  adopted  in 
favour  of  exeatiorij  devises^.  But  heicin  tliese,  which  are 
called  coniingent  or  springing  uses,  differ  from  an  executory 
devise ;  in  that  there  must  be  a  person  seised  to  such  uses  at 
the  time  w^hen  the  contingency  happens,  else  they  can  never 
be  executed  by  the  statute ;  and  therefore  if  the  estate  of  the 
feoffee  to  such  use  be  destroyed  by  ahenation  or  Otherwise, 
before  tlie  contingency  arises,  the  use  is  destroyed  for  ever  ** ; 
whereas  by  an  executory  devise  the  freeliokl  itself  is  transferred 
to  the  future  devisee.  And,  in  bodi  tliese  cases,  a  fee  may 
be  limited  to  take  effect  after  a  fee  ^  ;  because,  though  tSiat  was 
forbidden  by  the  common  law  in  favour  of  the  lord's  escheat, 
yet  when  the  legal  estate  was  not  extended  beyond  one  fee- 
simple,  such  subsequent  uses  (after  a  use  in  fee)  were  before 
the  statute  permitted  to  be  limited  in  equity ;  and  then  the 
statute  executed  tlie  legal  estate  in  the  same  manner  as  the 
use  before  subsisted*  It  was  also  held,  that  a  use,  though 
executed,  may  change  from  one  to  another  by  circumstances 
ex  post  Jaclo^;  as,  if  A.  makes  a  feoffment  to  the  use  of  his  [  335  3 
intended  wife  and  her  eldest  son  for  their  lives,  upon  the 
marriage  the  wife  takes  the  whole  use  in  severalty ;  and  upon 
the  birth  of  a  son,  the  use  is  executed  jointly  in  them  both  *. 
This  is  sometimes  called  a  seeoufhnh  sometimes  a  shifiing  use. 
And,  whenever  the  use  limited  by  the  deed  expires,  or  cannot 
vest,  it  returns  back  to  liim  who  raised  it,  after  such  expiration, 

•^  2  llolL  Abr.  791.     Cro.  Eli«.4a9.  ^  PoUexf.  78.      10  Mod.  423.    » 

*  Bro.  Abr.  tU.  Feoffm.  al  ujei,  30.  •  Bro.  Abr.  tiLFcoffm,  at  tiie$,  30. 

P  Sec  pag.  173.  *  Bftcon  i>f  Uses,  951. 
<>  1  Hep.  134*  138,     Cro.  Elk.  439. 
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or  (luring  such    [mpossibllity,  and  is  styled  a  remlting  use. 
As,  H*ii  man  makes  a  feoffiment  to  the  use  of  liis  intended  wife 
for  life,  with  remainder  to  the  use  of  her  first-born  son  in  tail ; 
here,  till  he  mnrries,  the  use  results  back  la  himself;  after 
marriage,  it  is  executed  in  the  wife  for  hfe:  and,  if  she  dies       fl 
without  issue,  the  whole  results  back  to  him  in  fee  ".     It  was 
likewise  lieklj  that  the  uses  ofiginally  declared  may  be  revoked 
at  auy  future  time,  and   new  uses  be  declared  of  the  land,      .■ 
provided  tlie  grantor  reserved  to  himself  such  a  power  at  the 
creation  of  the  A^^Uiie  i  whereas  the  utnuvst  that  tlie  comnuni 
law  would  aliowj  was  a  deed  of  defeazance  coeval  with  tlie       ■ 
grant  itself,  and  therefore  esteemed  a  part  of  it^  upon  events 
specially  mentioned  *.     And,  in  case  of  such  a  revocation,  the 
old  uses  were  held  instantly  to  cease,  and  the  new  ones  to       ■ 
become  executed  in  their  stead  *.     And  tins  was  permitted, 
paitly  to  inilulge  the  convenience,  and  partly  the  caprice  of 
mankintl;  wIk)  (as  lord  Bacon  obser%*es  ^)  have  always  affected 
to  have  the  disposition  of  tlieir  property  revocable  in  their 
own  tinjCj  anti  irrevocable  ever  Jifterwartls, 

Bv  tills  equitable  train  of  decisions  hi  the  courts  of  law 
the  power  of  the  court  of  cliancery  uvea*  landed  property  was 
greatly  curtailed  and  diminished.  But  one  or  two  technical 
scruples,  which  the  judges  found  it  hard  to  get  over,  restored 
it  with  tenfold  increase.  They  held,  in  the  first  place,  that 
"  no  iise  could  be  Umited  on  a  use  *  ;**  and  that  when  a  man 
bargains  antl  sells  Ids  Innds  for  money,  wliich  raises  a  use 
by  iuif)lication  to  the  bargainee,  the  limitation  of  n  farther  use 
^  336  ]  to  another  person  is  repugnant,  and  therefore  void  *.  And 
therefore  on  a  feoffment  to  A.  and  his  heirs,  to  the  use  of  B* 
and  bis  heirs,  in  trust  for  C.  and  his  heirs,  they  held  tluu  the 
statute  executed  only  tlie  iu*st  use,  and  that  tlic  second  was 
a  mere  nullity  :  not  adverting,  that  the  instant  the  first  use 
was  executed  in  B*,  he  became  seised  ti>  the  use  of  C^  which 
second  use  the  statute  might  as  well  be  permitted  to  execute 
as  it  did  the  first;  and  so  the  legal  estate  might  lie  instan- 
taneoiisly  transmitted  down  ilu'ougb  a  hundred   uses   upon 

"  B«con  or  Uses,  350.     I  R^,  lao,  f  On  Us**,  316. 

*  $eepMg.  327.  •  Dyer,  I5S. 

*  Co.  Lilt  star.  •  1  And. 37,  156, 
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uses,  till  finally  executed  in  the  last  cestuy  que  use.  Again  ; 
as  the  statute  mentions  only  such  persons  as  were  seised  to 
the  use  of  others,  this  was  held  not  to  extend  to  terms  of 
years,  or  other  chattel  interests,  whereof  the  termor  is  not 
seised  but  only  possessed^;  and  therefore  if  a  term  of  one 
thousand  years  be  limited  to  A.,  to  the  use  of  (or  in  trust  for) 
B.,  the  statute  does  not  execute  this  use,  but  leaves  it  as  at 
common  law  ^  And  lastly,  (by  more  modern  resolutions,) 
where  lands  are  given  to  one  and  his  heirs,  in  trust  to  receive 
and  pay  over  the  profits  to  another,  this  use  is  not  executed 
by  the  statute ;  for  the  land  must  remain  in  the  trustee  to 
enable  him  to  perform  the  trust  **.  (23) 

Of  the  two  more  antient  distinctions  the  courts  of  equity 
quickly  availed  diemselves.  In  the  first  case  it  was  evident,  . 
that  B.  was  never  intended  by  the  parties  to  have  any  bene- 
ficial interest ;  and  in  the  second,  the  cestui/  que  use  of  the 
term  was  expressly  driven  into  the  court  of  chancery  to  seek 
his  remedy ;  and  therefore  that  court  determined,  that  though 
these  were  not  uses  which  the  statute  could  execute,  yet  still 
they  were  ti-usts  in  equity,  which  in  conscience  ought  to  be 
performed**.*  To  this  the  reason  of  mankind  assented,  and  the 
doctrine  of  uses  was  revived,  under  the  denomination  of 
trusts  i  and  thus,  by  this  strict  construction  of  the  courts  of 
law,  a  statute  made  upon  great  deliberation,  and  introduced 
in  die  most  solemn  manner,  has  had  little  other  eiFect  than  to 
make  a  slight  alteration  in  the  formal  words  of  a  conveyance'. 

However,   the  courts  of  equity,  in  the  exercise  of  this  C  ^^7  3 
new  jurisdiction,   have  wisely  avoided  in  a  great  degree  those 
mischiefs  which  made  uses  intolerable.    The  statute  of  frauds, 
29  Car.  11.  c.  3.,  having  required  that  every  declaration,  as- 

"  Bacon  law  of  Uses,  335.     Jenk.244.  «  1  Hal.  P.  C.  248, 

*=  Poph.  76.     Dyer,  36d.  '^  Vaugh.  50.      1  Atk.59l. 

"  1  £q.  Cas.  Abr.  383, 384. 

(23)  This  case,  which  is  merely  put  as  an  instance,^  may  pcrhap»  be 
doubted,  as  here  stated,  and  certainly  the  citation  from  the  Equity  Casei 
Abridged,  does  not  prove  it.  But  the  general  principle  is  correctly  laid 
down  for  determining  whether  the  me  be  executed  or  not»  namely,  the 
necessity  of  the  legal  estate  remaining  in  the  trustee  for  the  due  perform* 
ance  of  the.  trust. 
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signmenU  or  grant  of  any  trust  in  lands  or  hereditamentSy- 
(except  such  as  arise  from  impliculioii  or  construction  of  lawjj 
shall  be  made  in  writing  signed  by  tlie  party^  or  by  his  wrilteB 
will:  the  L'onrts  now  consider  a  trust-estate  (either  when 
expressly  declared  or  resulting  by  such  implication)  as  equi- 
valent to  the  legal  ownership,  governed  by  the  same  rules  of 
property,  and  liable  to  every  charge  in  equity,  which  the 
other  is  subject  to  in  law :  and  by  a  long  series  of  ynilbrm 
determinations,  for  now  near  a  century  past,  with  some  assist- 
ance from  the  legi^lafurej  they  have  raised  a  new  system  of 
rational  jurisprudence,  by  which  trusts  are  made  to  answer 
in  general  all  the  beneficial  ends  of  uses,  witliout  their  in- 
convenience or  frauds.  Tlie  trustee  is  considered  as  merely 
the  instrument  of  conveyance,  and  can  in  no  shape  aifect  the 
estate,  unless  by  alienation  for  a  valuable  consideration  to  a 
pnrchasor  without  notice*;  which,  as  ccslu]/  que  use  is  gene- 
rally in  possession  of  the  landj  is  a  thing  that  can  rarely  happen, 
The  trust  will  descend,  may  be  aliened,  is  liable  to  debts,  to 
executions  on  judgments,  statutes,  and  recognizances,  (by  the 
express  provision  of  the  statute  of  frauds^)  to  forfeiture,  to 
leases,  and  other  incumbrancesj  nay,  even  to  the  curtesy  of 
the  husband,  as  if  it  was  an  estate  at  law.  It  has  not  yet  in- 
deed been  subjected  to  dower,  more  from  a  cautions  adherence 
to  some  hasty  precedents  ",  than  from  any  well-grounded 
principle.  It  hath  also  Ix^en  held  not  liable  to  escheat  to  the 
lord,  in  consequence  of  attainder  or  want  of  heirs*:  because 
tlie  trust  could  never  be  intended  for  his  benefit.  But  let  us 
now  return  to  the  statute  of  uses  (2), 


c  2  Frecm,  43. 
^  I  Cbanc.   Hep,  254. 
700. 


V.  Wms. 
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(24)  The  enumeration  which  is  given  in  this  paragrnph  of  the  difference 
between  truGts  since  the  statute^  and  nses  before,  is  on  answer  to  the  ob- 
servation at  the  end  of  the  preccdini,^  paragraph.  Upon  this  Mr.  Sandcns 
remarks,  that  the  observation  of  Lord  Hardwicke^  that  the  statute  ofusci 
'*  has  bad  no  otiier  eJfcct,  than  to  add,  at  ino'vt,  three  word*  to  a  convc>'» 
nnce,**  is  not  siibstantially  correct ;  r*irbyextingnbhin|r  the  fidnciary  eiibt- 
encc  of  the  use,  the  statute  ha»,  iu  cfl'ect,  been  the  occasion  of  raising  n 
systeai  of  equity,  which  Lord  Mansfield  calls  **  noble,  rational^  and  uni- 
form,** in  ttkc  place  of  n  syitetn  at  once  unjust  nnd  inconvenient.  "  Trust*,** 
says  bis  lordthip»  *'  are  made  to  answer  the  exigencieii  of  families,  and  all 
k  "  purpofea 
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The  only  service,  as  was  befcwe  observed,  to  which  this 
statute  is  now  consigned,  is  in  giving  efficacy  to  certain  new 
and  secret  species  of  conveyances ;  introduced  in  order  to 
render  transactions  of  this  sort  as  private  as  possible,  and  to 
save  the  trouble  of  making  livery  of  seisin,  the  only  antient  [  338  ] 
conveyance  of  coqioral  freeholds ;  the  security  and  notoriety 
of  which  public  investiture  abundantly  overimid  the  labour 
of  going  to  the  land,  or  of  sending  an  attorney  in  one*s  stead. 
But  this  now  has  given  way  to 

12.  A  TWELFTH  species  of  conveyance,  called  a  covenant 
to  stand  seised  to  uses  :  by  which  a  man,  seised  of  lands,  cove- 
nants in  consideration  of  blood  or  marriage  that  he  will  stand 
seised  of  the  same  to  the  use  of  his  child,  wife,  or  kinsman : 
for  life,  in  tail,  or  in  fee.  Here  the  statute  executes  at  once 
the  estate;  for  the  party  Intending  to  be  benefited,  having 
thus  acquired  the  use,  is  thereby  put  at  once  into  corporal 
possession  of  the  land  "*,  without  ever  seeing  it,  by  a  kind  of 
parliamentary  magic.  But  this  conveyance  can  only  operate, 
when  made  upon  such  weighty  and  interesting  considerations 
as  those  of  blood  or  marriage.  (25) 

^  BacQii,  Um  of  the  law,  15 1« 


**  purposes,  without  producing  one  inconveijience,  franJ,  or  private  m\s>* 
"  chief,  which  the  statute  of  Hen,  8.  meant  lo  avoid/* 

An  expression  is  soinetiaies  to  he  found  in  the  books,  that  tniais  are  now 
what  uses  formerlv  were,  A  usCj  indeed,  before  the  statute  of  uses,  ^vas,  as 
a  trust  since  is,  a  fiduciary  or  beneficiai  interest,  distinct  from  the  l^al 
estate;  and  so  far  the  expression  h  correct :  but,  abstractedly,  no  objection 
can  arise  to  the  es&ence  or  quality,  either  of  the  use  or  trust.  It  wi»s  the 
system  adopted  with  respect  to  uses  by  courts  of  justice,  which  gave  rise 
to  the  necessity  of  passing  the  statute  of  uses  j  and  the  difference  between 
uses  before,  and  trusts  since  tlie  statute,  consists  in  the  opposite  construc- 
tion adopted  by  the  court  of  chancery  reiipecting  theni;  or,  as  it  ha*  been 
said,  "  there  is  no  difference  )n  the  principles,  but  there  is  a  wide  diflcr- 
encc  in  the  exercise  of  thera/*     On  Uses  and  Tnt^ts,  l.  265. 

(25)  An  inconvenience  attends  the  estate  raised  by  this  form  of  convey- 
ance in  consequence  of  which  it  is  now  seldom  resorted  to.  As  the  ton- 
vejance  operates  not  by  any  actual  transmutation  of  j>ossesaion,  hut  only 
by  way  of  executory  covemuit,  and  os  it  can  only  operate  in  favour  of 
persons  coming  within  the  consideration  of  blood  or  marriage,  it  follows 
that  no  uses  can  arise  upon  it  in  favour  of  strangers,  nor  even  in  favour  of 
kinsniien,  where  the  words  of  creation  ore  »o  general  that  they  will  include 

B  B   4-  *^« 
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13.  A  THIRTEENTH  species  of  Conveyance,  introduced  by 

this  statute,  is  tlmi  of  bargarn  and  salr  of  lands;  M'hich  is  a 
kind  of  real  contract,  whereby  the  bargainor  for  some  pecu- 
niary consideration  bargains  and  sells,  lliat  is,  contracts  to 
convey  the  land  to  the  bargainee ;  and  becomes  by  such  a 
bargain  a  trustee  tor,  or  seised  ti>  the  use  of/  the  bargainee : 
and  then  the  statute  of  uses  completes  the  purchase  * ;  or,  as 
it  hath  been  well  expressed  %  the  bargaiu  first  vests  tlie  use, 
and  then  the  statute  vests  the  possession.  But  as  it  was 
foreseen  tlvat  conveyances,  thus  madcj  would  want  all  those 
benefits  of  notoriety,  which  the  old  conmion  law  assurances 
were  calculated  to  give  ;  to  prevent  therefore  clandestine  con- 
veyances of  freeholds-^  it  was  enacted  in  the  same  session  of 
parliament  by  statute  27  Hen.  VIII.  c.  16,  that  such  bargains 
and  sales  should  not  enure  to  pass  a  freehold,  unless  the 
same  he  made  by  indenture  and  enrolled  within  six  months 
in  one  of  the  courts  of  Westminster-halJ,  or  with  the 
cusios  rotulonan  of  the  county.  Clandestine  bargains  and 
sales  of  chattel  interests,  or  leases  for  years,  were  thought  not 
worth  regarding,  as  such  interests  were  v^ry  precarious,  till 
about  six  ^^ears  before  " ;  which  also  occasiont- d  them  to  be 
overlooked  in  fnuning  the  statute  of  uses:  and  therefore  such 
bargains  and  sales  are  not  directed  to  be  enrolled*  But  how 
impossible  it  is  to  foresee,  and  provide  against,  all  the  conse- 
f|ueuces  of  innovations;     This  omission  has  given  rise  to 


14,  A  FOURTEENTH  species  of  conveyance*  viz*  by  lease 
and  release ;  first  invented  by  serjeant  Moore,  soon  after  tlie 


'  Bucon,  Use  oflhc  law,  150, 
^  Cro.  JttC.  6' 97. 


"  See  pag.  14^. 


one  as  well  as  the  otber.  Thm,  1st,  If  a  man  covenEnts  to  ftand  seised  to 
his  own  use  for  life,  reiiiaiader  to  the  use  of  inistees  (not  bein^  kinsmen^ 
for  the  purpose  of  prcscrviiig  contingent  rcinrundcrs  remainder  to  his  first 
nnd  other  roes  in  tail ;  no  ii*c  vests  in  the  trustees,  because  the  consider- 
ation does  not  reach  to  them;  anil  2d»  If  ii  mnn  covenants  to  stHnd  *eised 
to  \\n  own  use  for  life,  with  remainders  over  to  \\\s  relutioiis,  and  jirovidc* 
hirnsf'lt  with  si  power  rFeneriUly  to  make  lenses,  here  the  power  is  void;  iit 
the  fninie  and  contcmphttioh  of  it  it  ttppHe*  to  leiwe*  to  stranjtent,  uh  well 
t%^  kinsmen,  and  tlierefore  cannot  be  executed  even  in  favour  of  the  latter. 
MikhmyM  Cesep  1  Rep.  1 16,    B«iider»  on  Usc«  and  Trustit,  S.  p.  83* 
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statute  of  uses,  and  now  the  most  common  of  any,  and  there- 
fore not  to  be  shaken ;  though  very  great  lawyers  (as  par- 
ticularly, Mr.  Noy,  attorney-general  to  Charles  I.)  have  for- 
merly doubted  it's  validity.  °  It  is  thus  contrived.  A  lease, 
or  rather  bargain  and  sale,  upon  some  pecuniary  consider- 
ation, for  one  year,  is  made  by  the  tenant  of  the  freehold  to 
the  lessee  or  bargainee.  Now  this,  without  any  enrolment, 
makes  the  bargainor  stand  seised  to  the  use  of  the  bargainee, 
and  vests  in  the  bargainee  the  use  of  the  term  for  a  year ; 
and  then  the  statute  immediately  annexes  the  possession.  He 
therefore,  being  thus  in  possession,  is  capable  of  receiving  a 
release  of  the  freehold  and  reversion ;  which,  we  have  seen 
before P,  must  be  made  to  a  tenant  in  possession:  and,  accord- 
ingly, the  next  day,  a  release  is  granted  to  him  **.  Tliis  is 
held  to  supply  the  place  of  livery  of  seisin  :  and  so  a  convey- 
ance by  lease  and  release  is  said  to  amount  to  a  feoffment'.  (26) 

1 5.  To  these  may  be  added  deeds  to  lead  or  declare  the 
uses  of  other  more  direct  conveyances,  as  feoffments,  fines, 
and  recoveries ;  of  which  we  shall  speak  in  the  next  chapter : 
and 

16.  Deeds  of  revocation  of  usesy  hinted  at  in  a  former 
page*,  and   founded  in  a  previous  power,   reserved   at  the 

^  2  Mod.  252.  *•  Co.  Litt.  207.     Cro.  J«c.  604. 

P  pag.;S24.  '  pag.  335. 

^  See  Appendiit,.NO  II.   §  1,  2. 

(26)  Prior  to  the  statute  of  uses,  this  form  of  conveyance  was  in  exist- 
ence; the  person  wishing  to  transfer  a  freehold  to  another,  granted  him  an 
actual  lease  for  two  or  three  years,  the  lessee  actually  entered,  and  then 
was  capable  of  accepting  a  release  of  the  freeholds  As,  however,  an  actual 
entry  was  necessary,  this  mode  of  conveyance  was  nearly  as  inconvenient 
as  a  feoffment,  and  when  completed  was  not  in  all  respects  so  powerful ;  it 
was  therefore  seldom  resorted  to.  The  statute  of  uses  has  dispensed  with 
actual  entry,  but  though  the  relessee  is  thus  made  capable  of  taking  the 
release  by  the  statute,  yet  the  estate  which  he  takes  is  one  at  common  law, 
exactly  as  if  he  had  actually  entered  under  his  lease.  And  if  the  release  be  not 
to  his  own  use,  but  to  the  use  of  another,  that  is  not  a  use  upon  a  use 
which  the  statute  will  not  execute;  but  the  cestu^  use  will  take  the  legal 
estate.  See  2  Sanders,  6 1 .  63,  Upon  the  general  subject  of  conveyances 
at  common  law,  and  under  the  statute,  I  would  refer  the  student  to  a  use- 
ful and  ingenious  note  by  Mr.  BuUer  on  Co.  Litt.  27 1.  b. 
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misiDg  of  the  uses  t>  to  revoke  such  as  were  tlien  declared;, 
and  to  appoint  others  in  their  stead,  which  Is  incident  to  thfi 
power  of  revocation  ".     And  this  ma}^  sufBce  for  a  specinieri] 
of  conveyances  founded  upon  the   statute  of  uses:  and  willj 
finish  our  observ^ations  upon  such  deeds  as  serve  to  transfer  I 
real  property. 

[  540  ]       Before  we  conclude,  h  will  not  be  improper  to  subjoin  a  i 
few  remarks  upon  such  deeds  as  are  used  not  to  conve^y   but 
to  charge  or  incumber  lands,  and  to  discharge  them  again  i 
of  which  nature  are,  chligations  or  bonds,  recogfiizatweSf  and 
defeazattccs  upon  them  both* 

1,  An  oUigatiofiy  or  bond,  is  a  deed  '  whereby  the  obligor 
obliges  himself,  his  heirs,  executors,  and  administrators,  taj 
pay  a  certain  sum  of  money  to  another  at  a  day  appointed. 
If  this  be  alt,  the  bond  is  called  a  single  one,  simple j:  obligaiio: 
but  there  is  generally  a  condition  added,  that  if  the  obligor 
does  some  particular  act,  the  obligation  sliall  be  void,  or  else 
shall  remain  in  full  force :  as  payment  of  rent ;  performance 
of  covenants  in  a  deed ;  or  repayment  of  a  principal  sum  of 
money  borrowed  of  the  obligee,  with  interest,  which  prin- 
cipal sum  is  usually  one-half  of  the  penal  sum  specified  in 
the  bond.  In  ciise  this  condition  is  not  performed,  die  bond 
becomes  forfeited,  or  absolute  at  law,  and  charges  tlie  obligor, 
while  living;  and  after  his  death  the  obligation  descends  upon 
his  heir,  who  (on  defect  of  personal  assets)  is  bound  to  dis- 
charge it,  provided  he  has  real  assets  by  descent  as  a  recom- 
pense. So  that  it  may  be  called,  though  not  a  direct^  yet 
a  coUateralj  charge  upon  die  lands.  (27)  How  it  affects 
the  personal  proj>erty  of  the  obligor  will  be  more  properly 
con  si  d  er  ed  her  ea  fte  r . 


See  AppendiK,  N'lL  pug. si. 
Co.  Liu.  237, 


See  Appendix^  No  II L  pag.iiJi, 


(37)  The  obligor  does  not  necessarily  bind  his  heir  by  his  bond ;  and 

Unless  he  does  so  exprcwiy,  the  law  will  not  imply  the  ohligalionp  Co.  Utt.^ 
209,  II.  And  where  the  heir  is  thus  expresaiy  bounds  hifl  luibility  extends  I 
on^)^  to  the  nmouiit  o(  the  fis«ettf  dciceiided* 
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If  the  condition  of  a  bond  be  impossible  at  the  time  of 
making  it,  or  be  to  do  a  thing  contrary  to  some  rule  of  law 
that  is  merely  positive,  or  be  uncertain,  or  insensible,  the  con- 
dition alone  is  void,  and  the  bond  shall  stand  single,  and 
unconditional ;  for  it  is  the  folly  of  the  obligor  to  enter  into 
such  an  obligation,  from  which  he  can  never  be  released.  If 
it  be  to  do  a  thing  that  is  malum  in  se^  the  obligation  itself  is 
void :  for  the  whole  is  an  unlawful  contract,  and  the  obligee 
shall  ^take  no  advantage  from  such  a  transaction.  And  if 
the  condition  be  possible  at  the  time  of  making  it,  and  after- 
wards becomes  Impossible  by  the  act  of  God,  the  act  of  law,  [  Sil  ^ 
or  the  act  of  the  obligee  himself,  there  the  penalty  of  the  ob- 
ligation is  saved ;  for  no  prudence  or  foresight  of  the  obligor 
could  guard  against  such  a  contingeticy ''.  On  the  forfeiture 
of  a  bond,  or  it's  becoming  single,  the  whole  penalty  was 
formerly  recoverable  at  law :  but  here  the  courts  of  equity 
interposed,  and  would  not  permit  a  man  to  take  more  than 
in  conscience  he  ought ;  viz,  his  principal,  interest,  and  ex- 
penses, in  case  the  forfeiture  accrued  by  non-payment  of 
money  borrowed ;  the  damages  sustained,  upon  non-perform- 
ance of  covenants ;  and  the  like.  And  tlie  like  practice  having 
gained  some  footing  in  the  courts  of  law  ^  tlie  statute  4  &  5 
Ann.  C.16.  at  length  enacted,  in  the  same  spirit  of  equity^ 
that,  in  case  of  a  bond  conditioned  for  the  payment  of  money, 
the  payment  or  tender  of  the  principal  sum  due,  with  interest 
and  costs,  even  though  the  bond  be  forfeited  and  a  suit  com- 
menced thereon,  shall  be  a  full  satisfaction  and  discharge.  (28) 

2.  A  recognizance  is  an  obligation  of  record,  which  a  man 
enters  into  before  some  court  of  record  or  magistrate  duly 
authorised  ^  with  condition  to  do  some  particular  act ;  as  to 
appear  at  the  assises,  to  keep  the  peace,  to  pay  a  debt,  or  the 
like.  It  is  in  most  respects  like  another  bond :  the  difference 
being  chiefly  this :  that  the  bond  is  the  creation  of  a  f)resh 
debt  or  obligation  de  novo^  the  recognizance  is  an  acknow- 

«"  Co.  Litt.  206.  r  Bit).  Jtir.  Ut.  recognimnce,  8— 14«- 

'  2  Keb.  553.  555.     Stlk.  596, 597. 
6  Mod.  1 1.60,101. 


(28)  See  pott,  p.  465. 
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ledgmcnt  of  a  former  debt  upon  record  ;  the  form  whereof  is, 
**  that  A.  B.  doth  acknowledge  to  owe  to  our  lord  the  king,  I 
*«  to  the  plaintiffj  to  C.  D*  or  the  like,  the  sum  of  ten  pounds," 
with  condition  to  be  void  on  performance  of  the  thing  stipu- 
lated :  in  which  case  the  king,  the  plaintiff,  C.  I).,  4*^*  is 
called  the  recognizee,  "  is  aii  cognoseitta' ;"  as  he  that  enters 
into  the  recognizance  is  called  the  cognizor,  **  is  qui  cog- 
7ioseit"  This  being  either  certified  to  or  taken  by  the  officer 
of  some  court,  is  witnessed  only  by  the  record  of  that  court, 
and  not  by  the  party's  seal :  so  that  it  is  not  in  strict  pro- 
priety a  deed,  though  the  effects  of  it  are  greater  than  a 
[  34'2  J  common  obligation  ;  being  allowed  a  priority  in  pohit  of 
payment,  and  binding  tlie  lands  of  the  cognizor  [even  in  the 
hands  of  a  pnrchasor  bona  fide  and  for  valuable  consideration] 
from  the  time  of  enrolment  on  record  *.  Tliere  are  also  \ 
other  recognizances,  of  a  private  kind,  ifi  nature  of  a  statute 
sfaplcy  by  virtue  of  the  statute  23  Hen.  VI I L  c,6,  which  have 
been  already  explained  *,  and  shewn  to  be  a  cliarge  upon  real 
property, 

3.  A  DEFEASANCE,  on  a  bond,  or  recognizance,  or  judg- 
ment recoveretl,  is  a  condition  which,  when  performed,  defeat** 
or  undociit,  in  the  same  manner  as  a  defeazance  of  an  estate 
before  mentioned*  It  tliffers  only  from  the  common  condition 
of  a  bond,  in  that  the  one  is  always  inserted  in  the  deed  or 
bond  itselt^  tlie  other  is  made  between  the  same  parties  by  a 
separate,  and  frequently  a  subsequent  tieed  **-  This,  like  the 
condition  of  a  bond,  when  performed,  discharges  and  disin- 
cumbers  the  estate  of  the  obligor. 

These  are  the  principal  species  of  deeds  or  matter  in  pais^ 
by  which  estates  may  be  eittier  conveyed,  or  at  lea^t  affected. 
Among  which  the  conveyances  to  uses  ivm  by  much  the  mt»st 
frequent  of  any  :  though  ia  these  there  is  certainly  one  pjd- 
pable  defect,  the  want  of  sufficient  notoriety;  so  that  pur- 
chasors  or  creditors  cannot  kjiow,  with  any  absolute  certainty, 
what  tlie  estate,  and  the  title  to  it,  in  reality  are,  upon  which 
tl)ey  are  to  lay  out  or  to  lend   their  money.     In  the  antient 

*  Sul*  29C*r,  II.  c,  3.   See  pug.  16  L     ^  Co.  Li tL  237.     y  Snund.  47, 
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feodal  method  of  conveyance,  (by  giving  corporal  seisin  of 
the  lands,)  this  .notoriety  was  in  some  measure  answered; 
but  all  the  advantages  resulting  from  thence  are  now  totally 
defeated  by  the  introduction  of  death-bed  devises  and  secret 
conveyances :  and  there  has  never  been  yet  any  sufficient 
guard  provided  against  fraudulent  charges  and  incumbrances; 
since  the  disuse  of  the  old  Saxon  custom  of  transacting  all 
conveyances  at  the  county-court,  and  entering  a  memorial  of 
them  in  the  chartulary  or  leger-book  of  some  adjacent  rao- 
nasteiy  *^;  and  the  failure  of  the  general  register  established 
by  king  Richard  the  first,  for  the  Starrs  or  mortgages  made 
to  Jews,  in  the  capitula  de  Judaeis^  of  which  Hoveden  has  [  343  ] 
preserved  a  copy.  How  far  the  establishment  of  a  like  ge- 
neral register,  for  deeds,  and  wills,  and  other  acts  affecting 
real  property,  would  remedy  this  inconvenience,  deserves  to 
be  well  considered.  In  Scotland  every  act  and  event,  re- 
garding the  transmission  of  property,  is  regularly  entered  on 
record  **.  And  some  of  our  own  provincial  divisions,  particu- 
larly the  extended  county  of  York,  and  the  populous  county 
of  Middlesex,  have  prevailed  with  the  legislature®  to  erect 
such  registers  in  their  several  districts.  But,  however  plau- 
sible these  provisions  may  appear  in  theory,  it  hath  been 
doubted  by  very  competent  judges,  w^hether  more  disputes 
have  not  arisen  in  those  counties  by  the  inattention  and 
omission  of  parties,  than  prevented  by  the  use  of  registers. 

^  Hickes  DUsertat.  epistolar.  9.  *  Stat.  2&3  Ann.  c.4.  6  Ann.  c.S5« 

"  Dalr^raple  on  feodal  property,  262.   7  Anq.  c.20,     8  Geo.  II.  c.  6, 
4c. 
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CHAPTER    THE    TWENTY^FIRST. 

OF  ALIENATION  by  matter  of 
RECORD. 


ASSURANCES  by  matter  of  record  are  soch  its  do  not 
entirely  depend  on  the  act  or  consent  of  the  parties  them* 
selves :  but  the  sanction  of  a  court  of  record  is  called  in  to 
subslaiitiate,  preserve,  and  be  a  perpetual  testimony  of  the 
transfer  of  property  from  one  man  to  another;  or  of  it's  estab- 
lishment, when  already  transferretl.  Of  this  nature  are, 
1.  Private  acts  of  parliament.  2.  The  king's  grants.  3.  Fines* 
4.  Common  recoveries. 

I,  Private  acts  of  parliametit  are,  especially  of  late  years, 
become  a  very  common  mode  of  assurance.  For  it  may 
sometimes  happen,  tliat  by  the  ingenuity  of  some,  and  the 
blunders  of  otlier  praclitiooers,  an  estate  is  most  grievously 
entangled  by  a  multitude  of  contingent  remaintlers,  resulting 
trusts,  springing  uses,  executory  devises,  and  the  like  artificial 
contrivances ;  (a  confusion  unknown  to  the  simple  convey- 
ances of  the  connnon  law ;)  so  that  it  is  out  of  the  power  of 
either  the  courts  of  law  or  equity  to  relieve  the  owner.  Or  it 
may  sometimes  happen,  that  by  the  strictness  or  omissions  of 
family-settlements,  the  tenant  of  the  estate  is  abridged  of  some 
reasonable  power,  (as  letting  leases,  making  a  jointure  for  a 
wife,  or  the  like,)  which  power  cannot  be  given  him  by  the 
ordinary  judges  eitlxer  in  conmion  law  or  equity.  Or  it  may 
be  necessary,  in  settling  an  estate,  to  secure  it  against  the 
claims  of  Infante  or  others  persons  under  legal  di^biiities  ;  who 
are  not  bound  by  any  judgments  or  decrees  of  the  ordinary 
courts  of  justice.     In  these^  or  other  cases  of  the  like  kbd. 
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the  transcendent  power  of  parliament  is  called  in,  to  cut  the 
Gordian  knot ;  and  by  a  particular  law,  enacted  for  this  very 
purpose,  to  unfetter  an  estate ;  to  give  it's  tenant  reasonable 
powers ;  or  to  assure  it  to  a  purchasor,  against  the  remote  or 
latent  claims  of  infants  or  disabled  persons,  by  settling  a  pro- 
per equivalent  in  proportion  to  the  interest  so  barred.  This 
practice  was  carried  to  a  great  length  in  the  year  succeeding  the 
restoration;  by  setting  aside  many  conveyances  alleged  to 
have  been  made  by  constraint,  or  in  order  to  screen  the  estates 
from  being  forfeited  during  the  usurpation.  And  at  last  it 
proceeded  so  far,  that,  as  the  noble  historian  expresses  it  % 
every  man  had  raised  an  equity  in  his  own  imagination,  that 
he  tliought  was  entitled  to  prevail  against  any  descent,  testfr* 
ment,  or  act  of  law,  and  to  find  relief  in  parliament :  which 
occasioned  the  king  at  the  close  of  the  session  to  remark  ^, 
that  the  good  old  rules  of  law  are  the  best  security ;  and  to 
wish,  that  men  might  not  have  too  much  cause  to  fear,  that 
the  settlements  which  they  make  of  their  estates,  shall  be  too 
easily  unsettled  when  they  are  dead,  by  the  power  of  parliar- 
ment. 

Acts  of  this  kind  are  however  at  present  carried  on,  in 
both  houses,  with  great  deliberation  and  caution ;  particularly 
in  the  house  of  lords  they  are  usually  referred  to  two  judges 
to  examine  and  report  on  the  facts  alleged,  and  to  settle  all' 
technical  forms.  Nothing  also  is  done  without  the  consent, 
expressly  given,  of  all  parties  in  being,  and  capable  of  consent, 
that  have  the  remotest  interest  in  the  matter:  unless  such 
consent  shall  appear  to  be  perversely  and  without  any  reason 
withheld.  And,  as  was  before  hinted,  an  equivalent  in  money 
or  other  estate  is  usually  settled  upon  infimts,  or  persons  not 
in  esscy  or  not  of  capacity  to  act  for  themselves,  who  are  to  be 
concluded  by  this  act  And  a  ^nend  saving  is  constantly 
added,  at  the  close  of  the  bill,  of  the  right  and  interest  of  all 
persons  whatsoever;  except  those  whose  consent  is  so  given 
or  purchased,  and  who  are  therein  particularly  named :  though 
it  hath  been  holden,  that,  even  if  such  saving  be  omitted,  the 
act  shall  bind  none  but  the  parties^. 

•  Lord.  CUr.  Contin.  168.  «  S  Co.  ISS.     Godb.  171. 

*>  Ibid,  163. 
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A  LAW,  thus  made,  thouglt  it  binds  all  the  parties  to  the 
bill,  is  yet  looked  upon  nitber  as  a  private  conveyance,  than 
as  the  soleoHi  act  of  the  legislature^  It  is  not  therefore 
alt  owed  to  lie  a  public^  but  a  mere  private  statute ;  it  is  not 
printed  or  published  jimong  the  other  laws  of  the  session;  it 
hath  been  reheved  against,  when  obtained  upon  fraudulent 
suggestions  ^-^ ;  it  hath  been  holden  to  be  void^  if  contrary  to 
law  and  reason*^;  and  no  judge  or  jury  is  bound  to  take 
notice  of  it,  unless  the  same  be  specially  set  fortli  and  pleaded 
to  them.  It  remains  however  enrolled  among  (he  public 
records  of  the  nation,  to  be  for  ever  preserved  as  a  per- 
petual testimony  of  the  conveyance  or  assurance  so  made  or 
established, 

IL  The  kitig^s  grants  are  also  matter  of  public  record.    For 
as  St.  Germyn  says  %  the  king's  excellency  is  so  high  in  the 
law,  thiit  no  freehold  may  be  given  to  the  king,  nor  derived 
from  liim,  but  by  matter  of  record.    And  to  this  end  a  variety 
of  olHces  are  erected,  communicating  in  a  regular  subordin- 
ation one  with  anodier,  through  which  all  tlie  king's  grants, 
must  pass,  and  be  transcribed,  mid  enrolled;  that  the  same 
may  be  narrowly  inspected  by  his  officers,  who  will  inform 
him  if  any  thing  contained  therein  is  improper,  or  unlawful 
to  be  granted.     These   grants,   whether  of  lands,   honours, 
liberties,  franchises,  or  ought  besides,  are  contained  in  char- 
ters, or  letters /w/^*w/,  that  is,  open  letters,  liteiae  patnites :  so 
called  because  tliey  are  not  scaled  up,  but  exposed  to  open 
view,  with  the  great  seal  pendant  at   the  bottom;    and  arei 
usiudly  directed  or  addressed  by  tlfe  king  to  all  his  subject*;  at] 
large.     And   therein  they  differ  from  certahi  other  letters  oPi 
the  king,  sealed  also  with  his  great  seal,  but  directed  to  jjar- 
ticular  persons,  and  for  particular  purposes  :  which  therefore, 
not  being  proper  for  public  inspection,  are  closed   up  and 
sealed  on  the  outside,  and  are  tliereupon  called  writs  close^ 
litcrac  damae^  and  are  recorded  In  the  closc-roiis,  in  the  same 
manner  as  the  others  are  in  the  pati^tt-roUs. 

Grants  or  letters  patent  must  first  pass  by  btllt  whicli  Is 
prepared  by  the  attorney  and  solicitor  general,  in  consequence 


I 


*  RicliArdiOii  r-  Hmiiilton,  Cnnc.  8* 
Jiti.  1773.  M'Ki?n2U»tr.Slu«rt.  Donu 
Pfix.  13  Mar.  1754. 


4  Rep.  12. 

Dr.  &  Stud.  b.  L  d.8. 
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of  a  warrant  from  the  crown ;  and  is  then  signed,  that  is, 
subscribed  at  the  top,  with  the  king's  own  sign  manual^  and 
sealed  with  his  privn/  signet^  which  is  always  in  the  custody  of 
the  principal  secretary  of  state ;  and  then  sometimes  it  imme-> 
diately  passes  under  the  great  seal,  in  which  case  the  patent 
is  subscribed  in  these  words,  "  per  ipsum  regem^  by  the  king 
"  himself  d."  Otherwise  the  course  is  to  carry  an  extract  of 
the  bill  to  the  keeper  of  the  privy  seal^  who  makes  out  a  writ 
or  warrant  thereupon  to  the  chancery ;  so  that  the  sign  ma- 
nual is  the  warrant  to  the  privy  seal,  and  the  privy  seal  is  the 
warrant  to  the  great  seal :  and  in  this  last  case  the  patent  is 
subscribed,  ^^  pa^  breve  de  privato  sigiUo^  by  writ  of  privy 
^'  seal^"  But  there  are  some  grants  which  only  pasiS  through 
certain  offices,  as  the  admiralty  or  treasury,  in  consequence  of 
a  sigti  manual^  without  the  confirmation  of  either  the  signet^ 
the  great  or  the  prity  seal. 

The  mafiTier  of  granting  by  the  king  does  not  more  differ 
from  that  by  a  subject,  than  the  conshtiction  of  his  grants, 
when  made.  1.  A  grant  made  by  the  king,  at  the  suit  of  the 
gratitee^  shall  be  taken  most  beneficially  for  the  king,  and 
agaimt  the  party :  whereas  the  grant  of  a  subject  is  construed 
most  strongly  against  the  grantor.  Wherefore  it  is  usual  to 
insert  in  the  king's  grants,  that  they  are  made,  not  at  the  suit 
of  tlie  grantee,  but  "  ex  speciali  gratia  ^  cert  a  scientia^  et  mero 
"  motu  regis  "  and  then  they  have  a  more  liberal  construc- 
tion ^  2.  A  subject's  grant  shall  be  construed  to  include 
many  things,  besides  what  are  expressed,  if  necessary  for  the 
operation  of  Uie  grant  Therefore,  in  a  private  grant  of  the 
profits  of  land  for  one  year,  free  ingress,  egress,  and  regress^ 
to  cut  and  carry  away  those  profits,  are  also  inclusively 
granted  K :  and  if  a  feoffment  of  land  was  made  by  a  lord  to 
his  villein,  this  operated  as  a  manumission^;  for  he  was 
otherwise  unable  to  hold  it.  But  the  king's  grant  shall  not 
enure  to  any  other  intent,  than  that  which  is  precisely  ex- 
pressed in  the  grant  As,  if  be  grants  land  to  an  alien,  it 
operates  nothing;   for  such  grant  shall  not  also  enure  to    C  ^^^  3 

«»  2  Rep.  17.  b.     9  Hep.  92.  «  Co.  Litt.  56. 

•^  Ibid.  2  Inrt.  555.  ^  Litt.  §206. 

''  Finch.  L.  100.     10  Rep.  119. 
VOL.  II.  .CO 
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make  him  a  denizen,  diat  so  be  may  be  capable  of  taking  by 
grant*.  5.  When  it  appears,  firom  the  &ce  of  the  grant,  that 
the  king  is  mistaken,  or  deceived,  either  in  matter  of  fact  or 
matter  of  law,  as  in  case  of  &lse  suggestion,  misinformirtion, 
or  misrecital  of  former  grants ;  or  if  his  own  title  to  the  thing 
granted  be  different  from  what  he  supposes ;  or  if  the  grant 
be  informal ;  or  if  he  grants  an  estate  contrary  to  the  rules  of 
law :  in  any  of  these  cases  the  grant  is  absolntdy  void  \  For 
instance,  if  the  king  grants  lands  to  one  and  his  Aeirs  maUj 
this  is  merely  void :  for  it  shall  not  be  an  estate-tail,  because 
there  want  words  of  procreation,  to  ascertain  the  body  out  of 
which  the  heirs  shall  issue :  neither  is  it  a  fee-simple,  as  in 
common  grant  it  would  be;  because  it  may  reasonably  be 
supposed,  that  the  king  meant  to  give  no  more  than  an  estate- 
taiP:  the  grantee  is  therefore  (if  any  thing)  nothing  more 
than  tenant  at  will  ™.  And  to  prevent  deceits  of  the  king, 
with  regard  to  the  value  of  the  estate  granted,  it  is  particularly 
provided  by  the  statute  1  Hen.  IV.  c  6.  that  no  grant  of  his 
shall  be  good,  unless,  in  the  grantee's  petition  for  them, 
express  mention  be  made  of  the  real  value  of  the  lands. 

III.  We  are  next  to  consider  a  very  usual  species  of  as- 
surance, which  is  also  of  record ;  xnz.  a  Jlne  of  lands  and 
tenements.  In  which  it  will  be  necessary  to  explain,  1.  The 
nature  of  a  fine ;  2.  It's  several  kinds ;  and  3.  It's  forc£  and 
effect. 

1.  A  FINE  is  sometihies  said  to  be  a  feoffment  of  record": 
though  it  might  with  more  accuracy  be  called  an  acknowledg- 
ment of  a  feoffment  on  record.  By  which  is  to  be  under-* 
stood,  that  it  has  at  least  the  same  force  and  efiect  with  a 
feoflment,  in  the  conveying  and  assuring  of  lands :  though  k 
is  one  of  those  methods  of  transferring  estates  of  freehold  by 
the  common  law,  in  which  livery  of  seisin  is  not  necessary  to 
[  349  ]  be  actually  given  ;  the  supposition  and  acknowledgment 
thereof  in  a  court  of  record,  however  fictitious,  inducing  an 
equal   notoriety.      But,   more   particularly,   a   fine   may  be 

'  Bro.  Abr.  tit.  Patent^  62.  Finch.         "  Bro.  Abr,  tit.  Estates,  S3,  lir.  Pn- 
L.  101.  tenis,  104.     Dyer,  270.     DaT.45. 

k  Frceni.  1 72.  "  Co.  Litt.  50. 

'  Finch.  101,  102. 
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described  to  be  an  amicable  composition  or  agreement  of  a 
suit,  either  actual  or  fictitious,  by  leave  of  the  king  or  his 
justices :  whereby  the  lands  in  question  become,  or  are  ac- 
knowledged to  be,  the  right  of  one  of  the  parties  ^.  In  it's 
original  it  was'  founded  on  an  actual  suit,  commenced  at  law 
for  recovery  of  possession  of  land  or  other  hereditaments ; 
and  the  possession  thus  gained  by  such  composition  was  found 
to  be  so  sure  and  effectual,  that  fictitious  actions  were,  and 
continue  to  be,  every  day  commenced,  for  the  sake  of  obtain- 
ing the  same  security. 

A  FINE  is  so  called  because  it  puts  an  end^  not  only  to  the 
suit  thus  commenced,  but  also  to  all  other  suits  and  controver- 
sies concerning  the  same  matter.  Or,  as  it  is  expressed  in 
an  ancient  record  of  parliament  p,  1 8  Edw.  I.  "  Nee  in  regno 
"  Angliae  providealury  velsit^  aliqua  securitas  major  vel  soiemp^ 
"  nior^  per  quam  aliquis  vel  aliqua  statum  certiorem  habere 
*^  possitj  vel  ad  statum  mum  verificandum  aliquod  solennius 
"  testimonium,  producere^  quam  Jlnem  in  curia  domini  regis 
"  levatum :  qui  quidemjinis  sic  vocatWy  eo  quodjinis  et  consume 
"  matio  omnium  placitorum  esse  debet,  et  hac  de  causa  provide- 
"  haturP  Fines  indeed  are  of  equal  antiquity  with  the  first 
rudiments  of  the  law  itself;  are  spoken  of  by  Glanvil  "^  and 
Bracton '  in  the  reigns  of  Hen.  II.  and  Hen.  III.  as  things 
then  well  known  and  long  established ;  and  instances  have 
been  produced  of  them  even  prior  to  the  Norman  evasion  *• 
So  that  the  statute  18  Edw.  I.  called  modus  leoandi  Jines,  did 
not  give  them  original,  but  only  declared  and  regulated  the 
manner  in  which  they  should  be  levied  or  carried  on.  And 
that  is  as  follows : 

1.  The  party  to  whom   the  land  is  to  be  conveyed  or 
assured,  commences  an  action  or  suit  at  law  against  the  other, 
generally  an  action  of  covenants  by  suing  out  a  writ  of  [  35Q  j 
praecipe^  called  a  writ  of  covenant  ^ :  the  foundation  of  which 
IS  a  supposed  agreement  or  covenant,  that  the  one  shall  con- 

°  Co.  Lttt.  1S0<  ,          t  A  fine  may  also  be  leried  00  a  writ 

P  2  Roll.  Abr.  IS.  of  metti^,  of  wxrranltia  chartae,  or  de 

<)  /.  8.  c.  1.  ccnsuetudinibtu  et  terviint,     (Fuicli.1*. 

^  1.5.  tr.6.  C.28.  §7.                            278.) 

'  Plowd.  369.  "  See  Appendii,  No.  IV.  $  1. 
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vey  the  lands  to  the  other :  on  the  breach   of  which  iigree- 

ment  the  action  is  hronght.  On  this  writ  there  ^is  due  to  the 
the  kingj  by  antient  prerogative,  a  ptimet'  Jinej  or  a  noble  for 
every  five  ni«rks  of  land  sued  for ;  that  is,  one  tenth  of  the 
annual  value  «.    The  suit  being  thus  commenced,  then  follows, 

2*  The  iicertii'a  concordandt\  or  leave  to  a^ee  tlie  suit^ 
For,  as  soon  m  the  action  is  brought,  the  delendant,  know- 
ing himself  to  be  in  the  wrong,  is  supposed  to  make  over- 
tures of  peace  and  ac com  motla lion  to  the  plainti^^  Who, 
accepting  them,  but  havuig,  upon  suing  out  the  writ,  given 
pledges  to  prosecute  his  suit,  which  he  endangers  if  he  now 
deserts  it  without  licence,  therefore  applies  to  the  court 
for  leave  to  make  the  nuitter  up.  This  leave  is  readily 
granted,  but  for  it  there  is  also  another  fine  due  to  the  king 
by  his  i^rerogative,  whicli  is  an  ancient  revenue  of  the  crown, 
and  is  called  the  /cr'ng^s  siivef'^  or  sometimes  ih^  post  JiJie^  with 
respect  to  the  primer  ^m  before  mentioned*  And  it  is  as 
much  as  the  primer ^fini\  and  half  as  much  more,  or  ten  shil- 
lings for  every  five  marks  of  land;  that  is,  three-twentictlis  of 
the  supposed  annual  value  \ 

S,  Next  comes  tlie  concord^  or  agreement  itselfr,  after 
leave  obtained  from  the  court:  which  is  usually  an  acknow- 
ledgment from  the  de t ore i ants  (or  tJiose  who  keep  the  other 
out  of  possession)  that  tlie  lands  in  question  are  the  right  of 
the  comphiinant.  And  from  tliis  acknowledgment,  or  re- 
cognition of  right,  the  party  levying  the  fine  is  called  the 
[  SBl  ]  eognizory  and  he  to  wliom  it  is  levied  the  cogniz^fe,  llijs  ac- 
knowletlgment  must  be  made  either  openly  in  the  court  of 
common  pleas,  or  before  the  lord  chief  justice  of  that  court ; 
or  else  before  one  of  the  jutlges  of  that  court,  or  two  or  more 
commissioners  in  the  country,  empowered  by  n  special  autho- 
rity called  a  writ  of  dcdimm  potr$tatem  j  which  judget5  and 
commissioneiTi  are  bound  by  statute  15  Edw,  L  st,4,  to  take 

■  a  Init,  5*1,  of  hh  pcrf]ui&ites  far  drcttling  Uw  ctusc. 

^  A|»peiiitix*  No.  IV,  5  9.     U  tbe  ( Ilol»ertM>ii .  Cha.  V.  L  31.) 

liiDCs  or  «tricl  r«<idii1  jurisdiction,  if  •  *  5  Ucp.  SD.      2   lil«l.511.      Stjiu 

vtMftl  lifMi  eQintneCKt^d  9 &uit  in  Uie  lord's  33  Geo.  LI.  c.  H. 

courts  h«  coil  111  fvot  aim  1 1  t1<m   It  witliout  ^    Ap|*endif»  No.IV.  |9. 
ktvc;  k-ii  tlic;  lurU  %lmukt  be  dvprivixl 
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care  that  the  cognizors  be  of  full  age,  sound  inetnory,  and 
out  of  prison*  If  there  be  any  feme-covert  among  the  cog« 
nizors,  she  is  privately  examined  where  she  does  it  willingly 
and  freely  or  by  compulsion  of  her  husband. 

By  these  acts  all  the  essential  parts  of  a  fine  are  completed: 
and,  if  the  cognizor  dies  the  next  moment  afler  the  fine  is 
acknowledged,  provided  it  be  subsequent  to  the  day  on  which 
the  writ  is  made  retumable%(l)  [still  the  fine  shall  be  carried 
on  in  all  it's  remaining  parts :  of  which  the  next  is, 

4-.  The  note  of  the  fine*;  which  is  only  an  abstract  of 
the  writ  of  covenant,  and  the  concord ;  naming  the  parties^ 
the  parcels  of  land,  and  the  agreement  This  must  be  en* 
rolled  of  record  in  the  proper  office,  by  direction  of  the 
statute  5  Hen.  IV.  c.l4. 

5.  The  fifth  part  is  the  foot  of  the  fine,  or  conclusion  of 
it :  which  includes  the  whole  matter,  reciting  the  parties, 
day,  year,  and  place,  and  before  whom  it  was  acknowledged 
or  levied  \  Of  this  there  are  indentures  made,  or  engrossec^ 
at  the  chirographer's  office,  and  delivered  to  the  cognizor 
and  the  cognizee ;  usually  beginning  thus,  "  haec  est  jUnaUs 
<<  Concordia^  this  is  the  final  agreement,"  and  then  reciting 
the  whole  proceedmg  at  length.  And  thus  the  fine  is  com- 
pletely levied  at  common  law. 

By  several  statutes  still  more  solemnities  are  superadded^ 
in  order  to  render  the  fine  more  universally  public,  and  less 
liable  to  be  levied  by  fraud  or  covm.  And,  first  by  27  Edw.  L 
c.  1.,  the  note  of  the  fine  shall  be  openly  read  in  the  court  of  [  362  ] 
common  pleas,  at  two  several  days  in  one  week,  and  during 
such  reading  all  pleas  shall  cease.  By  5  Hen.  IV.  cl4.  and 
23  £liz.  C.3.,  all  the  proceedings  on  fines,  either  at  the  time 
of  acknowledgment,  or  previous  or  subsequent  thereto^  shall 

«  Comb.  71.  '  AppendiT,  No.  IV.  $  4.  »  Ibid.  {  5. 

(1)  The  death  of  the  cognizor  before  the  return  day  of  the  writ,  woold 
have  the  effect  of  abating  the  tuit  before  the  court  had  acquired  any  juris- 
diction in  the  matter,  and  of  course  before  it  could  grant  leave  to  make 
up  the  suit. 
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lie  earfjtled  of  record  io  tfae  coort  of  m— rwn  plm^  Bj 
]  Rk.IIL  e7.  confirmed  and  esiibrced  br  4  Hen. Til.  c^4., 
the  fine,  a&er  engrMMnenty  slnD  be  openlr  reid  and  pro> 
cfcwned  in  eoart  (danog  which  aD  plens  duD  ccaae}  sizlecn 
times ;  r».  four  times  in  the  term  in  wUdi  it  is  made,  and 
fiior  times  in  eadi  of  the  three  wmffiBiig  terms;  which  is 
reduced  to  coce  in  each  term  br  31  EBz.  c  2^  and  diese 
prodamations  are  indorsed  on  the  bad^  of  the  record  ^  It 
is  abo  enacted  by  SSDiz.  c.S^  that  the  ^irograpber  of 
fines  shall  ererjr  term  write  out  a  table  of  the  fines  leried  in 
each  county  in  that  term,  and  shall  mS6x  them  in  some  open 
part  of  the  coart  of  common  pleas  all  the  next  term :  and 
shaU  ahk>  deUrer  the  contents  of  sodi  tabk  to  the  AaiS  of 
erery  coanty,  who  shall  at  the  next  asnses  fix  the  same  in 
some  open  place  in  the  court,  for  the  more  paUic  notoriety 
of  the  fine. 

2*  Fines,  thus  levied,  are  of  four  kinds.  1.  What  in  oar 
law  French  is  called  a  fine  ^  sur  cognizance  de  droits  come  ceo 
^*  que  il  ad  de  um  done ;"  or,  a  fine  upon  acknowledgment  of 
the  right  of  the  cognizee,  as  that  which  he  hath  of  the  gift 
of  the  cognizor  ^.  This  is  the  best  and  surest  kind  of  fine ; 
for  thereby  the  deforciant,  in  order  to  keep  his  covenant  ¥rith 
the  piaintiflT,  of  conveying  to  him  the  lands  in  question,  and 
at  the  same  time  to  avoid  the  formality  of  an  actual  feofiment 
and  livery,  acknowledges  in  court  a  former  feofiment,  or  gift 
in  possession,  to  have  been  made  by  him  to  the  plaintiff. 
This  fine  is  therefore  said  to  be  a  feofiment  of  record ;  the 
livery  thus  acknowledged  in  court,  being  equivalent  to  an 
actual  livery ;  so  that  this  assurance  is  rather  a  confession 
of  a  formcir  conveyonce,  than  a  conveyance  now  originally 
made ;  for  the  deforciant  or  cognizor  acknowledges,  cognoscifj 
r  953  1  the  right  to  be  in  tlie  plaintiff,  or  cognizee,  as  that  which  he 
hath  de  son  d(mc^  of  the  proper  gift  of  himself,  the  cognizor. 
2.  A  fine  ''  sur  cognizance  de  droit  tantum,**  or  upon  acknow- 
ledgment of  the  right  merely ;  not  with  the  circumstance  of 
a  preceding  gift  from  the  cognizor.  This  is  commonly  used 
to  pass  a  reversionary  interest,  which  is  in  the  cognizor.     For 

•  Appendii,  No.  IV.  $6. 

*  Hill  U  that  Myrt,  of  which  an  tiamplr  ii  girtn  in  tht  Appendii,  No.  I V. 
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of  such  reversions  there  can  be  no  feoffment,  or  donation 
with  livery,  supposed ;  as  the  possession  during  the'  parti- 
cular estate  belongs  to  a  third  person  <*.  It  is  worded  in  this 
manner :  ^^  that  the  cognizor  acknowledges  the  right  to  be  in 
"  the  cognizee ;  and  grants  for  himself  and  his  heirs,  that  the 
"  reversion,  after  the  particular  estate  determines,  shall  go  to 
the  cognizee  V  3.  A  fine  "  sm*  concessit'  is  where  the  cog- 
nizor, in  order  to  make  an  end  of  disputes,  though  he  acknow- 
ledges no  precedent  right,  yet  gi'antsto  the  cognizee  an 
estate  de  novo  usually  for  life  or  years,  by  way  of  supposed  ' 
composition.  And  this  may  be  done  reserving  a  rent,  or  the 
like ;  for  it  operates  as  a  new  grant  *.  4.  A  fine,  sur  dane^ 
grant,  et  render^^  is  a  double  fine,  comprehending  the  fine 
sur  cognizance  de  droit  come  ceo^  S^c.  and  the  fine  sur  concessit : 
and  may  be  used  to  create  particular  limitations  of  estate : 
whereas  the  fine  sur  cognizance  de  droit  come  ceo,  8fc.  conveys 
nothing  but  an  absolute  estate,  either  of  inheritance  or  at  least 
of  freehold ''.  In  this  last  species  of  fine,  the  cognizee,  after 
the  right  is  acknowledged  to  be  in. him,  grants  back  again,,  or 
renders  to  the  cognizor,  or  perhaps  to  a  stranger,  some  other 
estate  in  the  premises.  But,  in  general,  the  first  species  of 
fine,  sur  cognizance  de  droit  come  ceo,  8fc.  is  the  most  used,  as 
it  conveys  a  clean  and  absolute  freehold,  and  gives  the  cog- 
nizee a  seisin  in  law,  without  any  actual  livery ;  and  is  there- 
fore called  a  fine  executed,  whereas  the  others  are  but  exe- 
cutory. 

3.  We  are  next  to  consider  the  force  and  effect  of  a  fine. 
These  principally  depend,  at  this  day,  on  the  common  law, 
and  the  two  statutes,  4.  Hen.  VII.  c.  24.  and  32  Hen.  VIII. 
C.36.  The  an tient  common  law,  with  respect  to  this  point, 
is  very  forcibly  declared  by  the  statute  18  Edw.  I.  in  these  [  354  ] 
words ;  "  And  the  reason,  why  such  solemnity  is  required 
"  in  the  passing  of  a  fine,  is  this ;  because  the  fine  is  so  high 
"  a  bar,  and  of  so  great  force,  and  of  a  pature  so  powerful 
^^  in  itself,  that  it  precludes  not  only  those  which  are  parties 
"  and  privies  to  the  fine,  and  their  heirs,  but  all  other  per-  , 
^^  sons  in  the  world,  who  are  of  full  age,  out  of  prison,  of 
^'  sound  memory,  and  within  the  four  seas,  the  day  of  the 

«  Moor.  629.  «  Wttt.  p.  2.  $  ^^. 

MVest.S5inb.p.8.  §95.  "  Sdk.S40. 
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<^  fine  levied ;  unless  they  put  in  their  claim  on  the  fool  **  of 
«  the  fine  within  a  year  and  a  day.'*  But  this  doctrine,  of 
barring  the  right  by  non-<laim^  was  abolishetl  for  a  time  by  a 
statute  made  in  34  Edw.IIL  c.16p  which  admitted  persons  to 
claim,  and  falsify  a  fine,  at  any  indefinite  distance  * ;  whereby, 
as  f>ir  Edward  Coke  obsenes  ^,  great  contention  arose,  and 
few  men  were  sure  of  their  possessions,  till  the  parliament  held 
4-  Hen.  VI L  reformed  that  mischief,  and  excellently  nRRlerated 
between  the  latitude  given  by  the  statute  and  the  rigour  of 
the  common  law.  For  the  statute,  then  made  *  restored  the 
doctrine  of  non-claim;  but  extended  the  time  of  claim.  So 
that  now,  by  tliat  statute,  the  rigtit  of  all  strangers  whatso- 
ever is  bound,  unless  they  make  claim,  by  way  of  action  or 
lawful  entry,  not  within  one  year  and  a  day,  as  by  the  com- 
mon law,  but  w^ithin  /we  years  after  proclamation  made :  ex- 
cept feme-coverts,  infants,  prisoners,  persons  beyond  the  seas, 
and  such  as  are  not  of  whole  mind;  who  have  five  years 
allowed  to  them  and  tlieir  heirs,  after  the  death  of  their  hus- 
bands, their  attaining  full  age,  recovering  llieir  hhcrtv»  i"^ 
turning  into  England,  or  being  restored  to  their  right  mind. 

It  seems  to  have  been  the  intention  of  that  politic  prince, 
king  Henry  VIL,  to  have  covertly  by  this  statute  extended 
lines  to  have  been  a  bar  of  estates-tail,  in  order  to  nn letter 
[  $53  3  the  more  ea.siiy  the  estates  of  his  powerful  nobility,  and  lay 
tliem  more  open  to  alienations  ;  being  well  aware  that  power 
will  always  accompany  property.  But  doubts  having  arisen 
whether  they  could,  by  mere  implication,  be  adjudged  a  suf- 
ficient bar  (which  they  were  expressly  declared  no^  to  be  by 
the  statute  de  (hms\  the  statute  32  Hen.V'IIL  c,36.  was 
thereupon  made  ;  which  removes  all  dilficulties,  by  declaring 
that  a  fine  levied  by  any  person  of  lull  age,  to  whom  or  to 
whose  ancestors  lands  have  been  entailed,  shall  be  a  perjietual 
bar  to  them  and  their  heirs  claiming  by  force  of  such  entail : 


*^  Sitr  la  jnf  w»  it  is  in  tlie  Cotton 
MS.  mid  not  jmr  k'  pait^  as  prinled  by 
Bt-Tthclct,  and  ill  2  Inst.  511.  There 
M-erc  Uu-n  four  methods  ofdAiming,  *o 
«s  to  avoid  Iwniig  condudcd  Ijy  »  fine : 
1 .  By  aclion.  2,  By  eiuering  sucli  daim 
on  the  record  at  tbe/ooi  of  the  fiius 


3.  By  entry  on  tlie  land*.  4,  By  con- 
tinual ckim,  2  Iii&i.  518.  Die  secorMl 
is  not  now  in  force  iimlcr  ihi*  stAtute  of 
Henry  VI L 

*  LitL  |44K 

^  2lmt,518. 

'  -llUtK  VII.  c.  t24.     S<*e  page  1  ia« 
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unless  the  fine  be  levied  by  a  woman  after  the  death  of  her 
husband,  of  lands  which  were,  by  the  gift  of  him  or  his  an- 
cestors, assigned  to  her  in  tail  for  her  jointure  "* ;  or  unless  it 
be  of  lands  entailed  by  act  of  parliament  or  letters  patent, 
and  whereof  the  reversion  belongs  to  the  crown. 

From  this  view  of  the  common  law,  regulated  by  these 
statutes,  it  appears,  that  a  fine  is  a  solemn  conveyance  on 
record  from  the  cognizor  to  the  cognizee,  and  that  the  per^ 
sons  bound  by  a  fine  are  parties,  privies,  and  stranger^ 

The  paHies  are  either  the  cognizors,  or  cognizees,  and 
these  are  immediately  concluded  by  the  fine,  and  barred  of 
any  latent  right  they  might  have,  even  though  under  the  legal 
impediment  of  coverture.  And  indeed,  as  this  is  almosit  the 
only  act  that  a  feme^aoert,  or  married  woman,  is  permitted 
by  law  to  do  (and  that  because  she  is  privately  examined  as 
to  her  voluntary  consent,  which  removes  the  general  suspicion 
of  compulsion  by  her  husband),  it  is  therefore  the  usual  and 
almost  the  only  safe  method,  whereby  she  can  join  in  the  sale, 
settlement,  or  incumbrance  of  any  estate. 

Privies  to  a  fine  are  such  as  are  any  way  related  to  the 
parties  who  levy  the  fine,  and  claim  under  them  by  any  right 
of  blood  or  other  right  of  representation.  Such  as  are  the 
heirs  general  of  the  cognizor,  the  issue  in  tail  since  the  statute 
of  Henry  the  eighth,  the  vendee,  the  devisee,  and  all  others 
who  must  make  title  by  the  persons  who  levied  the  fine. 
For  the  act  of  the  ancestor  shall  bind  the  heir,  and  the  act  of 
the  principal  his  substitute,  or  such  as  claim  under  any  con-  [  555  j 
veyance  made  by  him  subsequent  to  the  fine  so  levied  °. 

Strangers  to  a  fine  are  all  other  persons  in  the  worlds 
except  only  parties  or  privies.  And  these  are  also  bound  by 
a  fine,  unless,  within  five  years  after  proclamations  made, 
they  interpose  their  claim :  provided  they  are  under  no  l^;al 
impediments,  and  have  then  a  present  interest  in  the  estate. 
The  impediments,  as  hath  before  been  said,  are  coverture^ 
infancy,  imprisonment,  insanity,  and  absence  beyond  sea;  and 

^  Sec  statute  1 1  Hen.  VII.  c.  Sa  "  S  Rep.  S7. 
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persons,  who  are  thus  incapacitated  to  prosecute  their  rights, 
have  five  years  allowed  them  to  put  in  their  claims  after  such 
inipedimentii  are  removed.  Persons  also  that  Imve  not  a 
present,  but  a  future  interest  only,  as  those  in  remainder  or 
reversLon,  have  five  years  allowed  them  to  claim  in,  fix>m 
tlie  time  that  such  right  accrues  **.  (2)  And  if  within  that  time 
diey  neglect  to  ckim,  or  (by  the  statute  4  Ann*  cl6.)  iftliey 
do  not  bring  an  action  to  try  the  right  wkhin  one  year  after 
making  such  claim,  and  prosecute  the  same  with  effect,  all 
persons  whatsoever  are  barred  of  whatever  right  they  may 
liave,  by  force  of  the  statute  of  non-claim. 


But,  in  order  to  make  a  fine  of  any  avail  at  all  it  is  ne- 
cessary that  the  parties  should  have  some  interest  or  estate  in 
the  lands  to  be  aflected  by  it  Else  it  were  jxjssible  that  two 
sU'angers,  by  a  mere  contetteracy,  might  without  any  risque 
defraud  tlie  owners  by  levying  fines  of  their  lands  ;  for  if  the 
attempt  be  discovered,  they  can  be  no  sufferers,  but  must 
only  remain  in  staiu  (^uo ;  whereas  if  a  tenant  for  life  levies 
a  fine,  it  is  an  absolute  forfeiture  of  his  estate  to  the  remain- 
der-man or  reversioner  p  if  claimed  in  proper  time.  It  J3 
not  therefore  to  be  supposed  that  such  tenafits  will  frequently 
run  so  great  a  luizard ;  but  if  they  do,  and  the  claim  is  not 
duly  made  within  ?i\i^  years  after  their  respective  terms  ex- 
pire \  the  estate  is  for  ever  barred  by  it  Yet  where  a 
stranger,  %vhose  presumption  cannot  l>e  thus  punished,  offi- 
ciously interferes  in  an  estiUe  which  in  no  wise  belongs  to  him, 
[  357  ]  his  fine  is  of  no  effect ;  and  may  at  miy  time  be  set  aside 
(nnless  by  such  as  are  parties  or  privies  thereunto  ')  by  plead- 
ing that  *'  /j^rr/eiT  ^;/i>  nihil  ha buenmtJ'*  And,  even  if  a  te- 
nant for  years,  who  hath  only  a  chattel  interest,  and  no  free- 
hold in  the  lanci,  levies  a  iine,  it  operates  nothing,  but  is 
liable  to  be  defeated  by  the  same  plea  '     Wlierefore  w^ien  a 

•  Co.  Litt  37«.  ^  Hob.  334, 

P  Ibid,  25 1  »  5  Rep.  123.     Hftnlr.40i. 

*i  S  Ler.  52. 


(2)  And  if  a  person  has  botk  a  present  and  a  future  interest  (as  the 
remainder  man  after  a  tenant  for  life  has  levied  n  fine),  he  may  wave  bk 
immctiiate  tide  of  entrvv  that  wliich  the  forfeitufe  gives  hini,  and  enter 
^vithin  five  jears  after  the  death  of  the  tenant  of  life.  Lmtnd  v.  Tuditr, 
Cro.  Eliz,  25-1. 


Ch.2l.  OF  THINGS.'  357 

lessee  for  years  is  disposed  to  levy  a  fine,  it  is  usual  for  him 
to  make  a  feoffment  first,  to  displace  the  estate  of  the  rever- 
sioner ^,  and  create  a  new  freehold  by  disseisin.  And  thus 
much  for  the  conveyance  or  assurance  by  fine ;  which  not 
only,  like  other  conveyances,  binds  the  grantor  himself^  and 
his  heirs ;  but  also  all  mankind,  whether  concerned  m  the 
transfer  or  no,  if  they  fail  to  put  m  their  daims  withm  die 
time  allotted  by  law,  (3). 

«  Hardr.  402.     2  Lev.  52. 


(3)  It  will  be  obvious  to  the  student,  that  the  effect  of  a  fine  upon  the 
rights  of  strangers,  is  one  great  cause  of  its  frequent  use ;  because  dormant 
titles,  which  would  subsist  with  a  right  of  entry  for  twenty  years,  and  a  - 
right  of  action  for  many  more,  are  thereby  extinguished  in  ordinary  cases 
in  five  years.  This  results  from  the  nature  of  a  fine,  which  being  the  agree- 
ment of  a  suit  respecting  lands  or  tenements  made  solemnly  by  permission 
of  the  court,  was  held  to  be  as  immediatefy  and  extensively  binding,  at 
a  judgment  in  a  writ  of  right  would  have  been,  and  therefore  binding  all 
the  world,  after  e  year  and  a  day,  at  common  law. 

Another  effect  of  fines,  I  mean  their  operation  on  the  issue  of  tenant  in 
tail,  is  attributable  merely  to  statutory  provisions.  Mr.  Hargrave  in  his 
note  on  Co.  Lit.  121.  a.  i).  171.  discusses  at  some  length  the  question 
whether  the  statute  which  gave  them  this  effect  was  the  4  H.  7.  c.  24.  or 
the  52  H.8.  It  is  of  little  import«nce,  except  as  marking  historically  the 
policy  pursued  by  different  princes,  in  facilitating  the  alienation  of  lands. 
In  this  point  of  view,  Mr.  llargrave's  remark  b  worthy  of  attention,  that 
entails  received  their  death-wound  from  the  establishment  of  common 
recoveries  by  the  op'ndon  pronounced  in  Taltarum's  case  so  early  as  the 
12th  of  Edward  4.  By  a  common  recovery,  any^tenant  in  tail  in  possession 
before  the  statute  of  H.7.  might  have  barred  the  entail  in  the  most  perfect 
and  absolute  manner ;  whereas  after  that  statute,  and  to  this  day,  a  fine 
does  it  only  partially;  and  with  respect  to  the  issue  in  tail,  certainly 
any  common  reader  of  the  statute  would  not  detect  the  supposed  policy  of 
Hen.  VII. ;  indeed  Mr.D.  Darrington  asserts,  that  instead  of  destroying, 
it  saved  estates  in  tail.  Observ.  448.  4th  edit.  It  will  naturally  be  ask^ 
by  the  student,  if  the  operation  of  a  fine,  whether  by  the  one  or  the 
other  statute,  in  barring  entails  is  so  limited,  and  that. of  a  common  re- 
covery so  complete,  why  it  is  ever  resorted  to  for  that  purpose  ?  The 
answer  is,  that  under  some  circumstances  its  limited  operation  is  all 
that  is  necessary ;  as  where  a  tenant  in  tail  in  possession  has  the  immediate 
reversion  or  remtunder  in  fee ;  in  which  case  no  one  can  make  title  to  the 
estate,  except  as  his  priory  or  heir,  who  would  be  barred  immediately  by  a 
fine.  Under  other  circumstances  the  party  cannot  suffer  a  common  re- 
covery, as  where  the  tenant  in  tail  is  only  a  remainder  man,  and  be  who 
has  the  freehold  in  possession  will  not  join  him  in  the  necessary  convey- 
ances ;  in  such  a  case  all  that  can  be  done  is  to  bar  those  claiming  under 
the  remainder  man  by  his  fine. 

Another 


IV*  Tbs  fimrdi  species  of  Asnifaiicet  bjr  matter  of  record, 
jfl  a  €ammtm  nawery*  Ctoaeertmg  the  mgmal  of  whicb  k 
was  ibrmeriy  observed  %  that  oomroon  recoveries  were  in* 
vented  bjr  Cbe  eedcnutki  to  eltuie  die  rtalutes  fvf  moctmain  : 
and  afterwards  encociraged  by  the  finesM  €>f  die  eourts  of  law 
in  12  Edw^lV*  in  order  to  put  an  end  to  all  fettered  inherit- 
aiioe%  and  bar  not  only  estates-tail,  but  also  all  remainders 
and  reversions  expectant  thereon*  I  am  ncyw  tberelbre  only 
to  consider^  firsts  the  nalure  of  a  common  recovery ;  and, 
seooodly,  lujorc^  &uA  effect ^ 

1*  Aif  D,  first,  the  nature  of  it;  or  what  a  common  recovery 
is-  A  common  recovery  is  so  far  like  a  ftne,  that  it  b  a  snit 
or  action,  either  actual  or  fictitious  :  and  in  it  the  lands  are 
recfwered  against  tJie  tenant  of  the  freehold ;  which  recovery, 
being  a  supposed  adjudication  of  the  right,  binds  all  persons, 
and  vests  a  free  and  absolute  fee-simple  in  the  recoveror.  A 
recovery  tlierefore  being  in  the  nature  of  an  action  at  law, 
not  immediately  compromised  like  a  fine,  but  carried  on 
tbrougb  every  regular  stage  of  proceeding,  I  am  greatly  ap- 
prehensive that  it*s  form  and  method  will  not  be  easily  under- 
atooil  by  the  student  who  is  not^yet  acquainted  with  the 
[  358  ]  course  of  judicial  proceedings;  which  cannot  be  thoroughly 
explained,  till  treated  of  at  large  in  the  third  book  of  these 
comnicntaries.    However  I  shall  endeavour  to  state  it's  nature 


I 


*•  p»g,117.  mU 


Anothor  e0tt:t  of  fines,  the  passing  the  estates  of  married  WDmen,  b  com- 
monly (ii(»  by  the  author,  p.. 755.)  attributed  to  their  privutc  exAitunation 
by  tfji!  judgc»  Mr*  I  hirgrave  observes  that  if  this  were  the  eause,  it  iP^t 
be  prcsiimed  that  the*  hiw  would  hirve  added  the  same  form  to  ordtnary 
cotivcyanccn,  and  made  them  eftectuul  for  the  same  purpose.  He  ihefe- 
fore  aseribc^j  thii  their  elTuct  to  their  nature  and  origitialf  as  being  the 
agreetnent  of  a  real  suit.  Though  the  law  would  not  suiPer  a  marri^ 
woman  to  alienc  her  land,  yet  it  would  not  prevent  a  stranger  from  pro* 
necuttng  any  claim,  winch  he  might  have  to  the  estate  of  a  woman^  because 
nHe  Wtti  married.  From  allowing  her  to  be  sued  with  her  husband  for  her 
l«nd»  it  was  an  eaj^y  step  to  allow  them  to  compromise  the  suit ;  and  th«fi' 
to  innkc  it  c  urtuin  that  »uch  comprondt»e  was  the  iree  choice  of  the  wilbp 
»ho  WW  ejtiitTiined  apart  frour  him  by  the  court.  This  rea&oning  i»  both 
iilgtiiious  and  »nti&fii€toryi  and  I  cannot  but  recommend  the  whole  note  to 
tbo  itudent*!  nttealioiu 
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and  progresBj  as  clearly  and  concisely  as  I  can ;  avoiding,  as 
fiir  its  poiisible,  all  technical  terms  and  phrases  not  liitlierLo 
interpreted. 

Let  us,  in  the  first  place,  suppose  David  Edwards  *  to  be 
tenant  of  the  freehold,  and  desirous  to  suffer  a  common 
recovery,  in  order  to  bar  all  entails,  remainders,  and  rever- 
sions, and  to  convey  the  same  In  fee-simple  to  Francis  Gold- 
ing.  To  effect  tliis,  Goldmg  is  to  bring  an  action  against 
him  for  the  lands  ;  and  he  accordingly  sues  out  a  writ,  called 
a  praecipe  quod  reddat^  because  those  w^ere  it's  initial  or 
mc^t  operative  words,  when  the  law  proceedings  were  in 
Latin*  -  In  this  writ  the  demandant  Golding  alleges  that  the 
defendant  Edwards  (liere  called  the  tenant)  has  no  legal  tide 
to  the  land ;  but  that  he  came  into  possession  of  it  after  one 
Hugh  Hunt  had  turned  the  demandant  out  of  it  \  The  sub- 
sequent proceedings  are  made  np  into  a  record  or  recovery 
^1^^,  in  which  the  writ  and  complaint  of  the  demandant  are 
first  recited :  whereupon  the  tenant  appears,  and  calls  upon 
one  Jacob  Morland,  who  is  supposed,  at  tlie  originaf  pur- 
chase, to  have  warranted  the  title  to  the  tenant ;  and  there- 
upon he  prays,  that  the  said  Jacob  Morland  may  be  called 
in  Uj  defend  the  title  which  he  so  warranted.  This  is  called 
the  vmiche}\  vf)€atiOy  or  calling  of  Jacob  Morland  to  warranty; 
and  MorUmd  is  called  the  x'ouchce.  Upon  this,  Jacob  Mor- 
land, the  vouchee  appears,  is  impleaded,  tmd  defends  the 
title.  Wlierenpon  Golding  the  demandant  desires  leave  of 
the  couit  to  imparl^  or  confer  with  the  vouchee  in  private; 
whicli  is  (as  usual)  allowed  him.  Aud  soon  afterw^ards  the 
demandant,  Golding,  returns  to  court,  but  Morland  the 
vouchee  disappears,  or  makes  default.  Whereupon  judg- 
ment is  given  for  the  demandant,  Golding,  now  called  the 
recoveror,  to  recover  the  lands  in  question  against  the  tenant, 
Edwards,  who  is  nt)w  the  recoveree :  and  Edwards  has  judg-  [  359  ^ 
ment  to  recover  of  Jacob  Morland  lands  of  e<|ual  value,  in 
recompense  for  the  lands  so  warranted  by  him,  and  now  lost 
by  his  default ;  which  is  agreeable  to  the  doctrine  of  war* 
ranty  mentioned  in  the  preceding  chapter* '  This  is  cidled 
the  recompense  or  recovery  in  value-     But  Jacob  Morland 


*  See  Ap|)«Qdix»  Noi  V. 
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tmwing  no  lands  of  his  own,  being  osaDj  tfe  crjer  of  tbe 
coort  (who  from  being  freqaentlr  tbns  Toudwd,  is  cded  tbe 
tomnum  vouchee),,  it  is  plain  that  Edwards  has  oofy  a  nnminri 
recompense  k/r  the  hmd  so  recorered  against  him  bj  Gokhng; 
which  bmds  are  now  abscduteiy  Tested  in  tbe  said  leoorenx- 
by  jodgment  of  bnr,  and  seisin  thereof  is  ddhrered  by  die 
sfaeriflT  of  the  conn^.  So  that  thb  collnshre  reooreiy  operates 
merely  in  the  nature  of  a  conTeyanoe  in  fee-sin^e,  from 
Edwards  the  tenant  in  tail,  to  Goldii^  tbe  pordiasor.  (4) 

The  recovery,  here  described,  is  with  a  single  Toucher 
only;  but  sometimes  it  is  with  ioMe^  treble^  <Mr  fiuther 
Toucher,  as  the  exigency  of  the  case  may  reqmie.  And  in- 
deed it  is  now  usual  always  to  haTe  a  reooTery  with  double 
Toucher  at  the  least ;  by  first  conTCjring  an  estate  of  freehold 
to  any  indifferent  person,  against  whom  the  praecipe  is 
brought ;  and  then  he  Touches  the  tenant  in  tail,  who  Touches 
pTer  the  common  Touchee  *.  For,  if  a  reooTery  be  had  im- 
mediately against  toaant  in  tail,  it  baa  only  soch  estate  in 
the  premises  of  which  he  is  dien  actnaD  j  sciied :  iiiiereas  if 
the  recovery  be  had  against  another  person,  and  the  tenant 
in  tail  be  vouched,  it  bars  every  latent  right  and  interest 
which  he  may  have  in  the  land  recovered  *>.  (5)     If  Edwards 

*  See  Appendix,  pag.xviii.  *>  Bro.   Jbr,   tU.  Taife,  23.  -   Flowd. 

Manxel's  Case  [8]. 


(4)  See  vol.iii.  p.  193. 

(5)  The  reason  upon  which  this  distinction  proceeds  is  very  subtle; 
the  estate  which  a  person  loses  by  a  judgment,  is  that  of  which  he  is  pos- 
sessed at  the  time  it  passes,  and  the  same  which  he,  whom  be  voackes  to 
warranty,  b  supposed  to  have  granted  him ;  the  recovefyover  is  vifiie, 
from  the  vouchee  also  applies  itself  to  this  estate;  it  is  intelligible  tfaerdore 
why  the  issue  in  tail  of  a  person,  who  has  only  an  estate  for  ^  in  pos- 
session with  remainder  in  tail,  and  is  not  tenant  in  tail  in  possesdoa,  dhoiiid 
not  be  barred  by  a  recover}^  against  him ;  because  the  judgment  does  not 
affect  that  estate  under  which  they  claim,  nor  does  the  recovery  in  value 
go  to  them.  But  when  a  person  instead  of  being  the  tenant  himself 
comes  in  to  warrant  the  tenant's  estate,  he  is  a  supposed  grantor,  defending 
his  grant  by  virtue  of  all  the  interests  which  he  ever  had,  though  those 
Interests  have  been  divested  out  of  him,  or  are  discontinued ;  every  pos- 
sible claimant  through  h!m  is  therefore  affected  by  hb  warranty,  and  Che 
supposed  recovery  over  from  the  common  vouchee  will  equally  i^yly  itself 
to  a  claimant  in  any  way  through  him ;  because  that  estate  la  virtue  of 

which 
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therefore  be  tenant  of  the  freehold  in  possession,  and  John 
Barker  be  tenant  in  tail  in  remainder,  here  Edwards  doth 
first  vouch  Barker,  and  then  Barker  vouches  Jacob  Morland 
the  common  vouchee,  who  is  always  the  last  person  vouched, 
and  always  makes  default :  whereby  the  demandant  Golding 
recovers  die  land  against  the  tenant  Edwards,  and  Edwards 
recovers  a  recompense  of  equal  value  against  Barker  the  first 
vouchee ;  who  recovers  the  like  against  Morland  the  common 
vouchee,  against  whom  such  ideal  recovery  in  value  is  always  [  360  ] 
ultimately  awarded. 

This  supposed  recompense  in  value  is  the  reason  why 
the  issue  in  tail  is  held  to  be  barred  by  a  common  recovery. 
For  if  the  recoveree  should  obtain  a  recompense  in  lands 
from  the  commoa  vouchee  (which  there  is  a  possibility  in 
contemplation  of  law,  though  a  very  improbable  one,  of  his 
doing),  these  lands  would  supply  the  place  of  those  so  re* 
covered  from  him  by  collusion,  and  would  descend  to  the 
issue  in  tail  ^.  This  reason  will  also  hold  with  equal  forces 
as  to  most  remainder-men  and  reversioners;  to  whom  the 
possibility  will  remain  and  revert,  as  a  full  recompense  for 
the  reality,  which  they  were  otherwise  entided  to :  but  it  will 
not  always  hold :  and  therefore,  as  Pigot  says  \  the  judges 
have  been  even  astuti,  in  inventing  other  reasons  to  maintain 
the  authority  of  recoveries.  And,  in  particular,  it  hath  been 
said,  that  though  the  estate  tail  is  gone  from  the  recoveree, 
yet  it  is  not  destroyed  but  only  tratisferred  ;  and  still  subsists, 
and  will  ever  continue  to  subsist  (by  construction  of  law)  in 
the  recoveror,  his  heirs  and  assigns :  and^  as  the  estate  tail  so 
continues  to  subsist  for  ever,  the  remainders  or  reversions  ex- 
pectant on  the  determination  of  such  estate-tail  can  never 
take  place. 

To  such  awkward  shiils,  such  subtile  refinements,  and. 
such  strange  reasoning*  were  our  ancestors  obliged  to  have 
recourse,  in  order  to  get  the  better  of  that  stubborn  statute 

<=  Dr.  &  St  b.  1.  dial.  96.  ^  Of  com.  recov.  13, 14. 

which  he  claims,  will  be  suppoied  to  be  the  estate  granted  by  the  common 
vouchee,  and  for  the  loss  of  which  he  pays  in  value.    See  Pigot,  109. 114. 
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de  dmiis*  The  design  for  which  these  contrivances  were  set 
on  foot,  was  certainly  laudable;  the  unriveting  the  fetters  of 
estates-tail,  which  were  attended  with  a  legion  of  mischiefs  to 
tlae  commonwealth ;  but,  wliile  w^e  appknd  the  end  we 
CftnQOt  admire  the  nieang.  Our  modern  courts  of  justice 
have  indeed  adopted  a  more  manly  way  of  treating  the  subject; 
by  considering  common  recoveries  in  no  other  light  than  as 
the  formal  mode  of  conveyaiiccj  by  which  tenant  m  tail  is 
enabled  to  aliene  liis  lands.  But,  since  the  ill  consequences 
of  fettereil  inheritances  are  now  generally  seen  and  allowed, 
C  361  ]  and  of  course  the  utility  and  expedience  of  setting  them  at 
liberty  are  apparent;  it  hath  often  been  wished  that  the  pro- 
cess of  this  conveyance  was  sliortened,  and  rendered  less  sub- 
ject to  niceties,  by  either  totally  repealing  the  statute  de  donu; 
which,  perhaps,  by  reviving  tlie  old  doctrine  of  conditional 
fees,  might  give  birth  to  many  litigations ;  or  by  vesting  in 
every  tenant  in  tail  of  full  age  [in  possession]  the  same  abso- 
lute fee-simple  at  once,  w^hicli  now  he  may  obtain  whenever 
he  pleases,  by  the  collusive  fiction  of  a  common  recovery  j 
though  this  niight  possibly  bear  hard  upon  tliose  in  remain- 
der or  reversion  by  abridging  the  chances  they  would  other- 
wise  frequently  have,  as  no  recovery  can  be  suffered  in  die 
intervals  between  term  and  term,  which  sometimes  continue 
for  near  five  months  together :  or  histly,  by  empowering  the 
tenant  in  tail  to  bar  ilie  estate -tail  by  a  solenm  deed,  to  be 
made  in  term  tiiuCj  and  enrolled  in  some  court  of  record  ; 
which  is  liable  to  neither  of  the  other  objections,  and  is  w*iir- 
,  ranted  not  only  by  the  usage  of  our  American  colonics,  and 
the  decisions  of  our  own  courts  of  justice,  which  aUow  a 
tenant  in  tail  (without  fine  or  recover)^)  to  appoint  his  estate 
to  any  charitable  use  *",  but  also  by  the  preceileut  of  the  sta- 
tute ^  21  Jac.L  c,19*,  which,  in  case  of  the  bankrupt  tenant  in 
tail)  empowers  his  commissioners  to  sell  the  estate  at  any 
time,  by  deed  indented  and  enrolled.  And  if,  in  so  natioual 
a  concern,  the  emoluments  of  the  officers  concerned  in  pass- 
ing recoveries,  are  drought  to  be  wonliy  attention^  those 
might  be  provided  for  in  the  fees  to  be  paid  upon  each  en- 
rolment. 
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2.  TnE  force  and  effect  of  common  recoveries  may  appear^ 
from  what  has  been  said,  to  be  an  absolute  bar  not  only  of 
all  estates-tail,  but  of  remainders  and  reversions  expectant 
on  the  determination  of  such  estates.  So  that  a  tenant  in 
tail  may,  by  this  method  of  assurance,  convey  the  lands  held 
in  tail  to  the  recoveror,  his  heirs  and  assigns,  absolutely  free 
and  dischai^ed  of  all  conditions  and  limitations  in  tail,  and 
of  all  remainders  and  reversions.  But  by  statute  84*  &  S5 
Hen.VIII.  C.20.,  no  recovery  had  against  tenant  in  tail,  of 
the  king's  gift,  whereof  the  remainder  or  reversion  is  in  the 
king,  shall  bar  such  estate-tail,  or  the  remainder  or  reversion  C  ^^^  1 
of  the  crown.  (6)  And  by  the  statute  11  Hen*  VII.  c.26.  no 
woman,  after  her  husband's  death,  shall  suffer  a  recovery  of 
lands  setded  on  her  by  her  husband,  or  settled  on  her  hus- 
band and  her  by  any  of  bis  ancestors.  And  by  statute  H 
Eliz.  c.8.  no  tenant  for  life,  of  any  sort,  can  suffer  a  recovery, 
so  as  to  bind  them  in  remainder  or  reversion.  For  which 
reason,  if  there  be  tenant  for  life,  with  remainder  in  tail,  and 
other  remainders  over,  and  the  tenant  for  life  is  desirous  to 
sufier  a  valid  recovery ;  either  he  or  the  tenant  to  ih^  praecipe 
by  him  made,  must  vouch  the  remainder-man  in  tail,  other- 
wise the  recovery  is  void :  but  if  he  does  vouch  such  re- 
mainder-man, and  he  spears  and  vouches  the  common 
vouchee,  it  is  then  good ;  for  if  a  man  be  vouched  and  ap- 
pears, and  suffers  the  recovery  to  be  had  against  the  tenant 
to  the  praecipe,  it  is  as  effectual  to  bar  the  estate  tail  as  if  he 
himself  were  the  recoveree  ^ 

In  all  recoveries,  it  is  necessary  that  the  recoveree,  or  te- 
nant to  the  praecipe,  as  he  is  usually  called,  be  actually 
seised  of  the  freehold,  else  the  recovery  is  void  K  For  all 
actions,  to  recover  the  seisin  of  lands,  must  be  brought 
against  the  actual  tenant  of  the  freehold,  else  the  suit  will 

'  SiUk.  571.  •  PIgot,  28. 

(«)  See  this  statate  fiiUy  commemed  upon  in  CoJUtt.57S.  and  see  the 
case  of  Perkms  v.  SewtU,  1  BLR.  «54.  in  which  an  entail  created  by 
Hen.  4.  was  held  not  to  be  within  the  protection  of  the  sutute,  bectoie 
the  etute  appeared  not  to  haive  bean  granted  in  reward  of  teryicet,  which 
from  reference  to  the  preamUe  of  the  statute  and  itt  connection  with  the 
enacting  peri^  th^  Mtt  thon^t  necessary. 
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lose  its  effect ;  since  the  freehoUI  ciinnot  be  recovered  of  him 
who  has  it  not.  And  though  these  recoveries  are  in  them- 
selves fabulous  and  fictitious,  yet  it  is  necessary  that  there  be 
adores  fahulae^  properly  qualified*  But  the  nicety  thought 
by  some  modem  practitioners  to  be  requisite  in  conveying  the 
legal  freehold,  in  order  to  make  a  good  tenant  to  iYi^praccipe^ 
is  removed  by  the  provisions  of  the  statute  14Geo.IL  c-20. 
which  enacts,  with  a  retrospect  and  conformity  to  tho  antient 
nde  of  law  \  that  though  the  legal  freehold  be  vestetl  in 
lessees,  yet  those  who  are  entitled  to  the  next  freehold  estate 
in  remainder  or  reversion  may  make  a  good  tenant  to  the 
praecipe ;  —  that,  though  the  deed  or  fine  which  creates 
such  tenant  be  subsequent  to  the  judgment  of  recovery,  yet, 
if  it  be  in  the  same  term,  the  recovery  shall  be  valid  in  law ; 
.  — and  that,  though  the  recovery  Itself  do  not  appear  to  l>e 
entered,  or  be  not  regularly  entered,  on  record,  yet  the  deed 
[  363  ]  to  make  a  tenant  to  the  praecipe^  and  declare  tlie  uses  of  the 
recovery,  shall  after  a  possession  of  twenty  years  he  sufficient 
evidence,  on  behalf  of  a  purchaser  for  valuable  consideration, 
that  such  recovery  was  duly  suffered.  Aiid  this  may  suffice 
to  give  the  student  a  general  idea  of  common  recoveries,  the 
last  species  of  assurances  by  matter  of  record,  (7) 

Before  I  conclude  this  head,  I  must  add  a  word  concern- 
ing deeds  to  U^ad^  or  to  dedarCf  the  mcs  of  fines,  and  of  re^ 
coveries.  For  if  they  l>e  levied  or  suffered  without  any  good 
consideration,  and  without  any  uses  declared,  they,  like  other 
conveyances,  enure  only  to  the  use  of  him  who  levies  or 
suffers  them  K  And  if  a  consideration  appears,  yet  as  the 
most  usual  fine,  "  mr  cognizance  de  droil  come  ceo  ^c.^* 
conveys  an  absolute  estate,  witliout  any  limitations,  to  the 

ft  Pigot,  41,  Jc.      1  Burr.  11 5.  *  Dyer,  18, 
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(7)  Even  withoat  a  good  teuant  to  the  pnscipe,  a  recovery  would  be 
vatitl  as  against  the  partiea,  because  they  would  be  bound  by  die  estoppel. 
Of  cour*e,  theretbrcj  n  recovery  so  suffered  by  ihe  owner  of  the  fee  woultl 
be  vftlid,  because  there  could  li€  no  claimant  but  through  biiu,  and  of 
coiirtc  none  but  persons  bound  by  the  esloppeU  But  this  would  not  hold 
a»  agaiiut  the  bsue  of  tenant  in  tiiil,  because  ihcy  cJatm  not  through  I 
him,  but  pet  formam  donit  and  ure  therefore  not  botuid  by  hi»  estoppel.  ■ 
Lord  Say  and  Scle's  case,  lo  Mod.  45. 
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cogtiizee;  and  as  coininon  recoveries  do  the  same  to  the 
rccoveror ;  tliese  assurances  could  not  l>e  made  to  answer 
the  purpose  of  fluiiily  settlements  {wherehi  a  variety  of 
uses  and  designations  is  very  often  expedientj)  unless  their 
force  and  effect  were  subjected  to  the  direction  of  other 
more  complicated  deeds,  wherein  particular  uses  can  be 
more  particularly  expressed.  The  fine  or  recovery  itself 
like  a  power  once  gained  in  mechanics,  may  be  applied 
and  directed  to  give  efficacy  to  an  infinite  variety  of  move* 
ments  in  tlie  vai»t  and  intricate  machine  of  a  voluminous 
family  settlemenL  And  if  these  deeds  are  made  previous  to 
the  fine  or  recoven^  they  are  called  deeds  to  lead  the  uses ; 
if  subsequent,  deeds  to  ikdare  them.  As  if  A  tenant  in  tail, 
with  reversion  to  himself  in  fee,  would  settle  his  estate  on  B 
for  life,  remainder  to  C  in  tail,  remainder  to  D  in  fee  j  that  is 
what  by  law  he  has  no  power  of  doing  eflectually,  while  his 
own  estate  tail  is  in  being.  He  therefore  usually,  after 
making  the  settlement  proposed,  covenants  to  levy  a  fine  (or 
if  diere  be  any  intermediate  remainders  to  suffer  a  recovery) 
to  E,  and  directs  that  the  same  shall  enure  to  the  uses  in 
such  settlement  mentioned.  This  is  now  a  deed  to  lead  die 
uses  of  the  fine  or  recovery ;  and  the  fine  when  levied,  or 
recovery  when  suffered,  shall  enure  to  the  uses  so  specified, 
aiKl  no  other.  For  though  E,  tlie  cognizee  or  recoveror, 
liath  a  fee-simple  vested  in  himself  by  the  fine  or  recovery ;  [  364  ] 
yet,  by  the  operation  of  tliis  deed,  he  becomes  a  mere  instru- 
ment or  conduit-pipe,  seised  only  io  the  use  of  B,  C,  and  D, 
in  successive  order:  wbich  use  is  executed  immediately,  by 
force  of  the  statute  of  uses  ".     Or,   if  a  fine  or  recovery  be 


fc  Tlilt  doctrine  msj  perhapa  be  more 
dead  J  ilLustrated  by  example.  In  ttie 
deed  OfT  tnarrjoge  settlement  in  the  Ap- 
pendix, N^  IL  I  2,  we  may  suppose  Oie 
Innds  to  have  been  ociginolly  setlled  on 
Abraham  and  Cecilia  Baj-ker  for  life,  re- 
mAlnder  to  Jolin  Barker  in  tiiil,  wkh 
divers  other  remainders  over,  reversion 
to  Cecilia  Barkt-r  m  fee ;  and  now  in- 
tended to  be  settled  tu  the  several  uset 
therein  eipressud,,  vix.  to  Abraham  &nd 
Cecilia  Barker  till  tJ)c  marriage  of  John 
Barker  with  Kalherinc  Edwards,  and 
then  to  John  Barker  for  life;  rcmaindler 


to  trustees  to  preserve  the  contingent 
remainders  ;  remainder  to  his  wife  Ka- 
tlu?rine  for  life,  for  her  jointure;  re- 
mainder to  other  truitees,  for  a  term 
of  five  hundred  years ;  remainder  to 
the  first  and  othirr  sons  of  the  rnKT^ 
riage  in  tail :  remainder  to  the  daugh-- 
ters  in  tail  ;  retnoinder  to  John  Barker 
LD  tail ;  remainder  to  Cecilia  Barker  in 
fee.  Now  it  is  necetsary,  in  order  to 
bar  tlie  estaie-tail  of  John  Barker,  and 
the  remaindcni  expectant  thereon^  tliot 
a  recovery  be  suffered  of  tlie  premises ; 
and  it  is  thought  proper  {for  though 
D    2 
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had  without  any  previous  settlement,  and  a  deed  be  afterwards 
made  between  the  parties,  declaring  the  uses  te  whick  the 
same  shall  be  applied,  this  will  be  equally  good,  as  if  it  had 
been  expressly  levied  or  suffered  m  consequence  of  a  deed 
directing  it's  operation  to  those  pardcular  uses.  For  by  sta- 
tute 4  &  5  Ann-  c.  16*  indentures  to  declnre  the  uses  of  fines 
and  recoveries,  made  afier  the  fines  and  recoveries  had  and 
suffered,  shall  be  good  and  effectual  in  law,  and  the  fine  and 
recovery  shall  enure  to  such  uses,  and  be  esteemed  to  be 
only  in  trust,  notwidistandtng  any  doubts  that  had  arisen  on 
the  statute  of  frauds  29  Car.IL  c,3.  to  the  contrary.  (8) 


P 


uiuaI  it  ii  by  no  mciins  necessAry  ;  see 
Forreslcrj  1^7,)  that  in  order  to  make 
A  gocKl  tenmnt  of  the  freehold  or  te^ 
nant  to  the  praecipe t  during  tlie  cover- 
turC)  A  fine  sh-ould  be  levied  by  Abra. 
hamt  Cecilia,  and  John  Barker;  and 
that  the  recovery  itself  be  suffiered 
•irfiinst  this  tenant  to  the  pmecljtej  who 
ahafi  voudi  Jolin  Barker,  and  thereby 
bar  bia  estate- tail,  and  b«a>tiie  tenant 


to  the  fee^ilmple  by  virtue  erf"  audi  le- 

covcry ;  tlic  uses  of  which  estate  so 
ac4|oired  are  to  1>e  those  expressad  in 
this  deed.  Accordingly  the  partiea  co- 
venant to  do  these  sevcnd  acta  (aee 
pag.viii.)  ;  and  in  consequence  thereof 
the  fine  and  recovery  are  had  and  luf'^ 
fered  (N'^  IV,  and  N°  V.)  of  wliich 
this  conveyance  is  a  deed  to  lead  the 


(8)  In  a  note  by  Mr.Siigden  on  Gilbert's Uics  and  Trust*,  p.  IIL  3d 
edit',  the  learned  edkor  nristakeii  this  pas^c  m  stating  that  the  statute  of 
frauds  had  enacted  tliat  all  trusts  should  be  declared  in  writing  at,  and  not 
after  the  levying  or  suffering  the  fine  or  recover}^  which  created  them. 
But  the  author  only  infers  what  the  statute  of  Anne  states,  that  doubts 
had  arisen  on  the  construction  of  the  statute  of  fraudi.  Mr.Sugdcn  ob» 
serves,  that  by  the  4  &  5  Ann.  c,  16.  trusts  can  only  be  declared  after  su£. 
fcring  the  fine  or  recovery  by  deed ;  the  author  use*  the  term  indentures, 
which  is  not  in  the  statute,  nor  are  they  absolutely  nccessarj'. 

The  remark  \\\yot\  common  rcrcoverics,  which  Mr*  Christian  haa  dxtd. 
from  Willcs  C.  J.  in  the  case  of  Afarfin  v.  Sirachpn  and  another,  t  Wilfioii* 
73.  is  very  just. 
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OF  ALIENATION  by  SPECIAL 
CUSTOM. 


T/y  £  are  next  to  consider  assurances  by  special  custom^ 
obtaining  only  in  particular  places,  and  relative  only  to 
a  particular  species  of  real  property.  This  therefore  is  a 
very  nan'ow  title;  being  confined  to  copyhold  lands,  and 
such  customary  estates  as  are  holden  in  antient  demesne,  or 
in  manors  of  a  similar  nature;  which,  being  of  a  very  peculiar 
kind,  and  originally  no  more  than  tenancies  in  pure  or  pri- 
vileged villenage,  were  never  alienable  by  deed ;  for,  as  that 
might  tend  to  defeat  the  lord  of  his  signiory,  it  is  therefore  a 
forfeiture  of  a  copyhold*.  Nor  are  they  transferable  by 
matter  of  record,  even  in  the  king's  courts,  but  only  in  the 
court  baron  of  the  lord.  The  method  of  doing  this  is  gene- 
rally by  surrender;  though  in  some  manors,  by  special  cus- 
tom, recoveries  may  be  suffered  of  copyholds  ^ :  but  these 
difiering  in  nothing  material  from  recoveries  of  fi-ee  land, 
save  only  that  they  are  not  suffered  in  the  king's  courts,  but 
in  the  court  baron  of  the  manor,  I  shall  confine  myself  to 
conveyance  by  surrender,  and  their  consequences. 

Surrender,  sursumredditio,  is  the  yielding  up  of  the  estate 
by  the  tenant  into  the  hands  of  the  lord,  for  such  purposes 
as  in  the  surrender  are  expressed.  As,  it  may  be,  to  the  use 
and  behoof  of  A  and  bis  heirs;  to  the  use  of  his  own  will; 
and  the  like.  The  process,  in  most  manors,  is,  that  the 
tenant  comes  to  the  steward,  either  in  court,  (or  if  the  custom  [  566  ] 

*  Liu.   §  74.  *  3Ioor.  «S7. 
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permils,  out  of  courts)  ( 1 )  or  else  to  two  customary  tenants 
of  the  same  manor,  provided  there  be  also  a  custom  to  war- 
rant it ;  and  there,  by  delivering  up  a  rod^  a  glove,  or  other 
symbol,  as  the  custom  directs,  resigns  into  the  hands  of  the 
lord,  by  the  hands  and  acceptance  of  his  said  steward,  or  of 
the  said  two  tenants^  all  his  interest  and  title  to  the  estate ; 
in  trust  to  be  again  granted  out  by  tlie  lord,  to  such  persons 
and  for  such  uses  as  are  oamed  in  the  surrender,  and  the 
custom  of  the  manor  will  warranL  If  the  surrender  be  made 
out  of  court,  then  at  tlie  next  or  some  iiub5e<|uent  court,  the 
jury  or  homage  must  present  and  find  it  upon  their  oaths ; 
which  presentment  is  an  information  to  the  lord  or  his 
steward  of  what  has  been  transacted  out  of  court.  Immedi- 
ately upon  such  surrender,  in  court,  or  upon  presentment  of 
a  surrender  made  out  of  court,  the  lord  by  his  steward  grants 
the  same  land  again  to  cesttii^  qite  use  (who  is  sometimes, 
though  rather  improperly  called  the  surrenderee),  to  hold  by 
the  anttent  rents  and  customary  services;  and  tliereupon 
admits  him  tenant  to  the  copyhold,  according  to  tlie  form 
and  effect  of  the  surrender,  which  must  be  exactly  pursued. 
And  this  is  done  by  delivering  up  to  the  new  tenant  the  rod, 
or  glove,  or  the  like,  in  the  name,  and  as  the  symbol,  of  cor- 
poral seisin  of  the  lands  and  tenements.  Upon  which  ad- 
mission he  pays  a  line  to  the  lord  according  to  the  custom  of 
the  manor,  and  takes  the  oath  of  fealty. 
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In  this  brief  abstract  of  the  manner  of  transferring  copyhold 
estates  we  may  plainly  trace  the  visible  footsteps  of  the  feodal 
institutions*  The  fief,  being  of  a  base  nature  and  tenure,  \» 
unalienable  without  tlie  knowledge  and  consent  of  the  lord. 
For  this  purpose  it  is  resigned  up,  or  surrendered  into  lii<» 
hands*  Custom,  and  the  indulgence  of  the  law,  which  fk- 
vours  hberty,  has  now  given  tlie  tenant  a  right  to  name  his 
successor;  but  formerly  it  was  far  otherwise.  And  1  am  apt 
to  suspect  that  tliis  right  is  of  much  the  same  antiquity  with 
the  introduction  of  uses  with  respect  to  freehold  lauds;  for 
the  alienee  of  a  copyhold  lind  merely  jus  fiduciarium,   for 


(1)  Even  without  n  especial  custouj,  tlie  lonl  or  hb  steward  may  take 
surrcfidcTs  out  of  court,  or  even  out  of  the  manor.     Dudjieid  v,  Amdrrwtp 
.  Hawkim.  t  Loi 
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which  tliere  was  no  remefly  at  law,  but  only  hy  sub-pania  in 
chancery  ^.  When  therefore  the  lord  had  accepted  a  sur- 
render of  his  tenant's  interest,  upon  confidence  to  re-grant 
the  estate  to  another  person,  either  then  expressly  named  or 
to  be  afterwards  named  in  the  tenant's  will,  the  chancery  en- 
forced this  trust  as  a  matter  of  conscience ;  which  jurisdiction, 
though  seemingly  new  in  the  time  of  Edward  IV.  ^,  was  gene- 
rally acquiesced  in,  as  it  opened  the  way  for  t^e  alienation  of 
copyholds,  as  well  as  of  ireehold  estates,  and  as  it  rendered 
the  use  of  them  both  equally  devisable  by  testament.  Yet, 
even  to  this  day,  the  new  tenant  cannot  be  admitted  but  by 
composition  with  the  lord,  and  paying  him  a  fine  by  way  of 
acknowledgment  for  the  licence  of  alienation.  Add  to  this 
the  plain  feodal  investiture,  by  delivering  the  symbol  of  seisin 
in  presence  of  the  other  tenants  in  open  court;  ^^  quando 
"  hasta  vel  aliud  corporeum  quidlibet  porrigitw  a  domino  se 
^'  investittdram  focere  dicerUe :  quae  saUem  coram  dtiobus  va- 
"  sallis  solemniterjieri  debet  *  .•'*  and,  to  crown  the  whole,  the 
oath  of  fealty  is  annexed,  the  very  bond  of  feodal  subjection. 
From  all  which,  we  may  fairly  conclude,  that  had  there  been 
no  otiier  evidence  of  the  fact  in  the  rest  of  our  tenures  and 
estates,  the  very  existence  of  copyholds,  and  the  manner  in 
which  they  are  transferred,  would  inccmtestibly  prove  the 
vei*y  universal  reception  which  this  northern  system  of  pro- 
perty for  a  long  time  obtained  in  this  island ;  and  which  com- 
municated itself,  or  at  least  its  similitude,  even  to  our  very 
villeins  and  bondmen. 

.  This  method  of  conveyance  is  so  essential  to  the  nature  of 
a  copyhold  estate,  that  it  cannot  properly  be  transferred  by 
any  other  assurance.  No  feoffinent  or  grant  has  any  opera- 
tion thereupon.  If  I  would  exchange  a  copyhold  estate  with 
another,  I  cannot  do  it  by  an  ordinary  deed  of  exchange  at 
the  common  law,  but  we  must  surrender  to  each  other's  use, 
and  the  lord  will  admit  us  accordingly.  If  I  would  devise  a 
copyhold,  I  must  surrender  it  to  the  use  of  my  last  will  and 
testament :  and  in  my  will  I  must  declare  my  intentions,  and 

<"  Cro.  Jac.  368.  <  Feud.  '.2.  t,2. 

"  Bro.  Abr,  lit.  TenatUper  copie,  10. 
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name  a  devisee,  who  will  then  be  entitled  to  admission  ^(2)  A 
fine  or  recovery  had  of  cc^yhold  lands  in  the  king^s  covrt 
may,  indeed,  if  not  daly  reversed,  alter  the  tenure  of  the 
lands,  and  convert  them  into  frank  iee ',  which  is  defined  in 
the  old  book  of  tenure^  to  be  ^^  land  pleadable  at  the  common 
law  f  but  upon  an  action  on  the  cas^  in  the  nature  of  a  writ 
of  difcr//,  brought  by  the  lord  in  the  king's  court,  such  fine  or 
recovery  will  be  reversed,  the  lord  will  recover  hb  jurisdictioti, 
and  the  lands  wiU  be  restored  to  their  former  state  of  copy- 
iioM'. 

'  C^  Copjrb*  $36.  I>  t.l€miremfrmJkfie. 

«  Old  Ntti.  JBrtw.  <.  brirfe  de  redo  *  See  YoLIIL  pi«.166.* 

ckmkK     F.N.B.1S. 


(^)  By  55G.3.  e.193.  this  aecenity  of  a  sumnder  to  the  me  of  s  wfll 
b  done  away  with*  the  drvieee  upon  admittaoce  paying  all  mdi  itMDp 
(ftiili«s  and  fiwt»  a»  vouM  luiTe  beeo  payable  if  the  ftnreiider  had  been  duly 
■Mde.  Ttie  object  of  thb  statute  was  to  supply  that  mere  fofal  sor- 
render^  whiek  the  devisor  was  only  prevented  from  making  by  iyiorance, 
accident^  or  sawlden  rfaih,  and  which,  in  many  insranfet,  a  court  of  eqmQr 
would  have  supplied  the  want  o£  Bot  it  (fid  not  intend  to  enlarge  the 
powers  pr  aher  the  interests  of  copyholders^  and  therefore  will  not  supply 
the  want  of  any  surrender,  which  is  matter  of  subsfwr  As  where  there 
was  a  custom  in  a  manor,  that  a  feme  covert  migfat  derise  her  copyhold 
lands  after  a  surrender  of  them*  to  the  use  of  her  will,  by  her  husband  and 
herself,  she  having  been  examined  by  the  stewvd  apart  firom  her  husband 
and  consenting ;  this  surrender  accnnn—iied  by  a  priiale  enmmation  to 
see  that  there  was  no  undue  controul  of  the  husband,  was  held  to  be  a 
substantial  protection  to  the  wife,  not  within  the  contemplation  of  the 
statute,  nor  rendered  unnecessary  by  it,  Ketkereoit  v.  Bartie,  5  B.  & 
A.  493. 

The  effect  of  this  statute  will  be  in  a  short  time  to  put  an  end  to  those 
appiicatimH  Ut  the  court  of  Chancery  which  I  have  allnded  to  above.  It 
will  \m  mSttieni,  therefore,  to  state  generaDy  the  nature  of  them,  and 
ihp.  prUit't^A^  cm  whirh  they  were  gnmted.  The  application  wm  to  compd 
an  hdr  Mt  Uw,  Uf  whom  a  copyhold  estate  had  devolved  contrary  to  the 
hitentiiint  of  hit  ancett^^r,  to  |)crfect  those  intentions  as  stated  m  the  wilL 
The  Utttntiirtt  <if  the  testator,  in  order  to  be  thus  hdped  by  a  court  of 
«<|iilty,  (Might  to  have  been  to  do  something  by  his  vill,  which  he  was 
lifgally  or  morally  bound  to  do.  And  the  court  recognised  three  sudi  in* 
tentions  i— the  payment  of  creditors,  the  providing' for  his  widow,  and  for 
his  younger  children,  or  rather  for  children,  whether  elder  or  younger, 
who  were  not  the  (iistomary  heirs;  and  therefore  it  was  in  fevonr  of  these 
^hree  v\wu^%  of  |Hirfoni,  that  it  was  in  the  habit  of  interfering.    Sec  Scriven 

Cofiyholdn,  'J7i.     UiUi  v.  VowrUon,  5  Ves.  557. 
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In  order  the  more  clearly  to  apprehend  the  nature  of  this 
peculiar  assurance,  let  us  take  a  separate  view  of  its  several 
parts;  the  surrender,  the  presentment,  and  the  admittance. 

1.  A  SURRENDER,  by  an  admittance  subsequent  whereto 
the  conveyance  is  to  receive  its  perfection  and  confirmaticm, 
is  rather  a  manifestation  of  the  alienor's  intention,  than  a 
transfer  of  any  interest  in  possession.  For,  till  admittance  of 
cestw/  que  use,  the  lord  taketh  notice  of  the  surrenderor  as  his 
tenant;  and  he  shall  receive  the  profits  of  the  land  to  his  own 
use,  and  shall  discharge  all  services  due  to  the  lord:  Yet  the 
interest  remains  in  him  not  absolutely,  but  sub  modo :  for  he 
cannot  pass  away  the  land  to  any  other,  or  make  it  subject  to 
any  other  incumbrance  than  it  was  subject  to  at  the  time  of 
the  surrender.  But  no  manner  of  l^al  interest  is  vested  in 
the  nominee  ^before  admittance.  If  he  enters,  he  is  a  tres- 
passer, and  punishable  in  an  action  of  trespass :  and  if  he 
surrenders  to  the  use  of  another,  such  surrender  is  merely 
void  and  by  no  matter  ex  post  facto  can  be  confirmed.  For 
though  he  be  admitted  in  pursuance  of  the  original  surrender, 
and  thereby  acquires  afterwards  a  sufficient  and  plenary  in- 
terest as  absolute  owner,  yet  his  second  surrender  previous 
to  his  own  admittance  is  absolutely  void  ab  initio  ;  because  at 
the  time  of  such  surrender  he  had  but  a  possibility  of  an  in* 
terest,  and  could  therefore  transfer  nothing :  and  no  subse- 
quent admittance  can  make  an  act  good,  which  was  ab  initio  [  359  3 
void.     Yet,  though  upon  the  original  surrender  the  nominee 

hath  but  a  possibility,  it  is  however  such  a  possibility,  as  may 
whenever  he  pleases  be  reduced  to  a  certainty :  for  be  cannot 
either  by  force  or  firaud  be  deprived  or  deluded  of  the  eflfects 
and  fruits  of  the  surrender;  but  if  the  lord  refuse  to  admit 
him,  he  is  compellable  to  do  it  by  a  bill  in  chancery,  or  a 
mandamus  ^ :  and  the  surrenderor  can  in  no  wise  defeat  his 
grant :  his  hands  being  for  ever  bound  firom  disposing  of  the 
land  in  any  other  way,  and  his  mouth  for  ever  stopped  firom 
revoking  or  countermanding  his  own  deliberate  act  K 

2.  As  to  the  presefUment ;  that,  by  the  general  custom  of 
manors,  is  to  be  made  at  the  next  court  baron  immediately 

"  J  Roll.  Rqp.  107.  '  Co.  Copyb.  |S9. 
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after  the  surrender ;  but  by  special  custom  in  some  places  it 
will  be  gooc!,  tlioogh  made  at  the  second  or  odier  subsequent 
court.  And  it  b  to  be  brought  into  court  by  the  same  per^ 
sons  that  took  the  surrender,  and  then  to  be  presented  by  th^ 
homage ;  and  in  all  points  material  must  correspond  witl 
the  true  tenor  of  the  suiTender  itselt  And  therefore,  if  the 
surrender  be  conditional,  and  the  presentment  be  absolutcj 
both  the  surrender,  presentment,  and  admittance  thereupoi^ 
are  wholly  void  ■* :  the  surrender,  as  being  never  tndy  pre- 
sented ;  the  presentment,  as  being  false  ;  and  the  admittance, 
as  being  founded  on  such  untrue  presentment.  (3)  If  a  man 
surrenders  out  of  court,  and  dies  before  presentment,  antl 
presentment  be  made  after  his  death  according  to  the  cu 
torn,  this  is  sufficient ".  So  too,  if  ccstta/  que  itse  dies  befor 
presentment,  yet,  upon  presentment  made  after  his  deat 
his  heir  according  to  the  custom  shall  be  admitted.  Th^ 
same  law  is,  if  those,  into  whose  hands  the  surrender  is  made 
die  before  presentment;  for,  upon  sufficient  proof  in  cour 
that  such  a  surrender  was  made,  the  lord  shall  be  compelled' 
to  admit  accordingly •  And  if  die  steward,  the  tenants,  or 
others  into  whose  hands  such  surrender  is  made,  refuse  or 
neglect  to  bring  it  in  to  be  presented,  upon  a  petition  preferred 
to  tlie  lord  in  his  court  baron,  the  party  grieved  shall  find 
remedy.  But  if  the  lord  will  not  do  him  right  and  justice,  lie 
[  370  ]  may  sue  both  the  lord,  and  theui  that  took  the  surrender, 
chancery,  and  shall  there  iind  reliefs* 


1 


3,  Admittajjce  is  the  last  stage,  or  perfection,  of  copy- 
hold assiu^ices.     And  this  is  of  three  sorts  :  first,  an  admit- 
tance upon  a  volunlai*)'  grant  from  the  lord ;  secondlyi  aifl 
admittance  upon  surrender  by  the  former  tenant;  and,  thirdly, 
an  admittance  upon  a  descent  from  llie  ancestor. 


Co.  Copjrb.  §  4a 

Cq,  Liu.  62. 


Co.  Copyh,  §  40p 


d 


("5)  Sxipposing  tbit  timu  sliU  rcmiuiisi,  according  to  the  custom  of 
manor,  in  which  the  iur render  might,  be  intly  presentcilt  it  s»ho«ld  ftecjii 
luisali^factorv  reaMJU  for  reiideriag  vgid  a  valid  i&iirr^ndtT,  that  it  has  been 
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Ik  admittances,  even  upon  a  voUtrUary  grant  from  the  lord, 
when  copyhold  lands  have  escheated  or  reverted  to  him,  tlie 
lord  is  considered  as  an  instrument.  For  though  it  is  in  his 
power  to  keep  the  lands  in  his  own  hands ;  or  to  dispose  of 
them  at  his  pleasure,  by  granting  an  absolute  fee*simple,  a 
freehold,  or  a  chattel  interest  therein ;  and  quite  to  change 
their  nature  from  copyhold  to  socage  tenure,  so  that  he  may 
well  be  reputed  their  absolute  owner  and  lord;  yet  if  he 
will  still  continue  to  dispose  of  them  as  copyhold,  he  is  bound 
to  observe  the  antient  custom  precisely  in  every  point,  and 
can  neither  in  tenure  nor  estate  introduce  any  kind  <^  Alter- 
ation ;  for  that  were  to  create  a  new  cc^yhold :  wherefore  in 
this  respect  the  law  accounts  him  custom's  instrument  For 
if  a  copyhold  for  life  fidls  into  the  lord's  hands,  by  the  tenant's 
death,  diough  the  lord  may  destroy  the  tenure  and  enfranchise 
the  land,  yet  if  he  grants  it  out  again  by  copy,  he  can  neither 
add  to  nor  diminish  the  antient  rent,  nor  make  any  the  mi- 
nutest variation  in  other  respects  ^ :  nor  is  the  tenant's  estate, 
so  granted,  subject  to  any  charges  or  incumbrances  by  the 
lord^(4.) 

In  admittance  upon  surrender  of  another,  the  lord  is  to  no 
intent  reputed  as  owner,  but  wholly  as  an  instrument ;  and 
the  tenant  admitted  shall  likewise  be  subject  to  no  charges  or 
incumbrances  of  the  lord ;  for  his  claim  to  the  estate  is  solely 
under  him  that  made  the  surrender  ^ 

And,  as  in  admittances  upon  surrenders,  so  in  admitances 
upon  descents  by  the  death  of  the  ancestor,  the  lord  is  used  as 
a  mere  instrument ;  and,  as  no  manner  of  interest  passes  into  [  371  ] 
him  by  the  surrender  of  the  death  of  his  tenant,  so  no  inte- 
rest passes  out  of  him  by  the  act  of  admittance.    And  there- 

••  Co.  Copyh.  §41.  '  Co.  Copyh.  §  41.    4  B^.  37..  Cg. 

•'  8  Rep.  63.  Liu.  59. 


(4)  Upon  the  principle  that  the  greater  estate  includes  the  less,  the  lord 
may  regrant  the  copyhold  for  a  lew  estate  than  it  was  granted  for  before. 
As  if  a  copyhold  in  fee  were  to  escheat,  it  might  be  granted  out  in  tail  or 
for  life.    Co.  Litt.  52.  b. 
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fore  neither  in  the  one  case  nor  the  other,  is  any  respect  had 
to  tlie  quantity  or  quality  of  the  lord's  estate  in  the  manor. 
For  whetlier  lie  be  tenant  in  fee  or  for  years,  whether  he  be 
hi  possession  by  right  or  by  wrongs  it  is  not  material ;  since 
the  admittances  made  by  him  shall  not  be  impeached  on  ac- 
count of  his  title,  because  they  are  judicial,  or  rather  minis- 
terial acts,  which  every  lord  in  possession  is  bound  to  per- 
form *. 

Admittances,  however,  upon  sun-ender,  diifer  from  ad- 
mittances upon  descent  in  this,  that  by  surrender  nothing  is 
vested  in  cestu^  qtw  use  before  admittance,  no  more  than  in 
voluntary  admittances  ;  bnt  upon  descent  the  heir  is  tenant  by 
copy  immediately  upon  the  death  of  his  ancestor :  not  indeed 
to  all  intents  and  purposes,  for  he  cannot  be  sworn  on  tlie 
homage  nor  maintain  an  action  in  the  lord's  court  as  tenant ; 
but  to  most  intents  the  law  taketh  notice  of  him  as  of  a  per- 
fect tenant  of  the  land  instantly  upon  the  death  of  his  an- 
cestor, especially  where  he  is  concerned  with  any  stranger. 
He  may  enter  into  tlie  land  before  admittance ;  may  take  the 
profits ;  may  punish  any  trespass  done  upon  the  ground ' ; 
nay,  ujwn  satisfying  the  lord  for  his  fine  due  upon  tlie  de- 
scent, may  surrender  into  the  hands  of  the  lord  to  whatever 
use  he  pleases.  For  which  reasons  we  may  conclude^  that 
the  admittance  of  an  heir  is  principally  for  the  benefit  of  the 
lord,  to  entitle  him  to  lus  fine,  and  not  so  much  necessary  for 
the  strengtliening  and  completing  the  heir's  tide.  Hence  in- 
deed an  observation  might  arise,  that  if  the  benefit,  which  the 
heir  is  to  receive  by  the  admittance,  is  not  equal  to  the 
charges  of  the  fine,  he  will  never  come  in  and  be  admitted  to 
his  copyhold  in  court ;  and  so  the  lord  may  be  defi^uded  of 
t  372  ]  hb  fine.  But  to  this  we  may  reply  in  the  words  of  sir  Ed- 
ward Coke  *,  **  I  assure  myself,  if  it  were  in  the  election  of 
**  the  heir  to  be  admitted  or  not  to  be  admitted,  he  would  be 
'*  best  contenteti  without  admittance ;  but  tlie  custom  of 
**  every  manor  is  in  tliis  point  compulsory.     For,  eitlier  upon 
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<^  pain  of  forfeiture  of  their  copyhold,  or  of  incurring  some 
^^  great  'penalty,  the  heirs  of  copyholders  are  inforced,  in 
^^  every  manor,  to  come  into  court  and  be  admitted  accord- 
*^  ing  to  the  custom,  within  a  short  time  after  notice  given  of 
"  their  ancestor's  decease," 
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OF  ALIENATION  by  DEVISE 


nPHE  last  method  of  conveying  real  property,  is,  by  devise^ 
or  disposition  contained  in  a  man's  last  will  and  t^ta- 
ment  And,  in  considering  this  subject,  I  shall  not  at  pre. 
sent  inquire  into  the  nature  of  wills  and  testaments,  which  are 
more  properly  the  instruments  to  convey  personal  estates ; 
but  only  into  the  original  and  Antiquity  of  devising  real  estates 
by  will,  and  the  construction  of  the  several  statutes  upon 
which  that  power  is  now  founded. 

It  seems  sufficiently  clear,  that  before  the  conquest,  lands 
were  devisable  by  will '.  But,  upon  the  introduction  of  the 
the  military  tenures,  the  restraint  of  devising  lands  naturally 
took  place,  as  a  branch  of  the  feodal  doctrine  of  non-alien- 
ation without  the  consent  of  the  lord^  And  some  have 
questioned  whether  this  restraint  (which  we  may  trace  even 
irom  the  antient  Germans^)  was  not  founded  upon  truer 
principles  of  policy,  than  the  power  of  wantonly  disinheriting 
the  heir  by  will,  and  transferring  the  estate  through  the 
dotage  or  caprice  of  the  ancestor,  from  those  of  his  blood  to 
utter  strangers.  For  this,  it  is  alleged,  maintained  the  ba- 
lance of  property,  and  prevented  one  man  from  growing  too 
big  or  powerful  for  his  neighbours ;  since  it  rarely  haj^ns, 
[  S74  ]  that  the  same  mnn  is  heir  to  many  others,  thou^  by  art  and 
management  he  may  frequendy  become  their  devisee.  Thus 
the  antient  law  of  the  Athenians  directed  that  the  estate  of 
the  deceased  should  always  descend  to  his  children ;  or,  on 

»  Wright  of  tenures,  172.  <   TacU,  dc  mor.  Germ,  cSKX 

*  See  pug.  57. 
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feilure  of  lineal  descendants,  should  go  to  the  collateral  re- 
lations: which  had  an  admirable  effect  in  keeping  np  eqiiahty, 
and  preventing  the  accumulation  of  estates.  But  when  Solon  '* 
made  a  slight  alteration,  by  permitting  them  (though  only  on 
failure  of  issue)  to  dispose  of  their  lands  by  testament,  and 
devise  away  estates  from  the  collateral  heir,  this  soon  pro- 
duced an  excess  of  wealth  in  some,  and  of  jx>verty  in  others  r 
which,  by  a  natural  progression,  first  produced  popular  tu- 
mults and  dissensions ;  and  these  at  length  cntled  in  tyranny, 
and  the  utter  extinction  of  liberty ;  which  was  quickly  fol- 
lowed by  a  total  subversion  of  tlieir  state  and  nation.  On 
the  other  hand,  it  would  now  seem  hard,  on  account  of  somo 
abuses  (which  are  the  natuml  consequences  of  free  agency, 
when  coupled  with  human  infirmity),  to  debar  the  owner  of 
lands  from  distributing  them  after  his  death  as  tlie  exigence 
of  his  family  affairs,  or  the  justice  due  to  his  creditors,  may 
perhaps  require.  And  this  power,  if  prudently  managed,  has 
with  us  a  peculiar  propriety;  by  pi-eveuting  the  very  evil 
which  resulted  from  Solon's  institution,  the  too  great  accumu- 
lation of  property ;  which  is  the  natural  consequence  of  our 
doctrine  of  succession  by  primogeniture,  to  which  the  Athe- 
nians were  stituigers.  Of  this  accumulation  the  ill  effects 
were  severely  felt  even  in  the  feodal  times :  but  it  should 
always  l>e  strongly  discouragetl  in  a  commercial  country, 
whose  welfare  depends  on  the  number  of  moderate  fortunes 
engitged  in  the  extension  of  trade. 

However  this  be,  we  find  that  by  the  common  law  of 
England  since  the  conquest,  no  estate,  greater  than  for  term 
of  years,  could  be  disposed  of  by  testament  * ;  except  only  in 
Kent,  and  in  some  antient  burghs,  and  a  tew  particular 
manoi's,  where  their  Saxon  immunities  by  special  "mdulgence 
subsisted  ^  And  though  tlie  feodal  restraint  on  alienations 
by  deed  vanished  very  early,  yet  this  on  "w ills  continued  for  £  375  ] 
some  centuries  after ;  from  an  apprehension  of  infirmity  and 
im|TOsition  on  the  testator  in  extremis^  which  made  such  de- 
vises suspicious^.  Besides,  in  devises  there  was  wanting  that 
general  notoriety,  and  public  designation  of  the  successor, 

*  riuurch.  tfi  vita  S^ton*  ^  Litu  $  JG7.     1  liist.  111. 

*  iJltt«t  7.  *  Gtanv.  /.  7.  c.  1. 
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which  ill  descentf!  is  apparent  to  the  n^ighbourhocKl,  and 
which  the  simplicity  of  the  common  law  always  required  in 
every  transfer  and  new  acquisidou  of  property,  « 

But  when  ecclesiastical  ingenuity  had  invented  the  doc- 
trine of  uses  as  a  thing  distinct  from  the  land,  uses  began  to 
be  devised  very  frequently  **,  and  the  devisee  of  the  use  could 
in  chancery  compel  it's  execution.  For  it  is  observed  by 
Gilbert',  that,  as  the  popish  clergy  then  generally  sate  in  the 
court  of  chancery,  they  considered  that  men  are  most  liberal 
when  they  can  enjoy  their  possessions  no  longer ;  and  there- 
fore at  their  death  would  choose  to  dispose  of  them  to  those, 
who,  according  to  the  superstition  of  the  times,  could  inter- 
cede for  their  happiness  in  another  world.  But,  when  the 
statute  of  uses  ^  had  annexed  the  possession  to  the  use,  these 
uses,  being  now  tlie  very  land  itself,  became  no  longer  de- 
visable :  which  might  have  occasioned  a  great  revolution  in 
the  law  of  devises,  had  not  the  statute  of  wills  been  made 
about  five  years  after,  viz,  32  Hen.VIII.  c.  1.  explained  by 
34<Hen.VIIL  c.  5.  which  enacted,  that  all  persons  being 
seised  in  fee-simple  (except  feme-coverts,  infants,  idiots,  and 
persons  of  non-sane  memory)  might  by  will  and  testament  in 
writing  devise  to  any  other  pa^son^  except  to  bodies  coqjo- 
rate,  two-thirds  of  their  lands,  tenements,  and  hereditaments, 
held  in  chivalry,  and  the  whole  of  those  held  in  socage; 
which  now,  through  the  alteration  of  tenures  by  the  statute  of 
Charles  the  second,  amoimts  to  the  whole  of  their  land 
property,  except  their  copyhold  tenements. 


1 


CoRPOEATioNs  Were  excepted  in  these  statutes,  to  prever 
the  extension  of  gifb  in  mortmain ;  but  now,  by  constructioti 
of  the  statute  43  Ellz.  c.4<.  it  is  held,  that  a  devise  to  a  corJ 
poration  for  a  charitable  use  is  valid,  as  operating  in  the  na- 
[  376  ]  ture  of  an  appointnmity  rather  than  of  a  bequest.  And  indeed 
the  piety  of  the  judges  hath  formerly  carried  them  great 
lengths  in  supporting  such  charitable  uses  ^ ;  it  being  held 
that  the  statute  of  Elixabetii,  which  lavours  appointments  to 
charities,   supersedes  and   repeals  all  former  statutes  \  aHjB 

h  Plowd,  414.  k  Ch.  Prec.  272. 

•  On  dcviae«^  7.  '  GBI*,  R«p,  45.      1  P.WfDft.S4<. 

i  «7  H«o.  VIII.  c. 
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supplies  all  defects  of  assurances  "^ :  and  therefore  not  only  a 
devise  to  a  coq>orutioti,  but  a  devise  by  a  copylioltl  tenant 
without  surrendering  to  the  use  of  h  is  wiJl">  and  a  devise  (nay 
even  a  settlement)  by  tenant  in  tail  without  either  fine  or  re- 
covery, if  made  to  a  charitable  use,  are  good  by  way^'of  ap- 
pointment °,  ( I ) 

With  regard  to  devises  in  general,  experience  soon  shewed 
how  difficult  and  hazardous  a  thing  it  is,  even  in  matters  of 
public  utility,  to  depart  from  the  rules  of  the  common  law  ; 
which  are  so  nicely  constructed  and  so  artificially  comiected 
together,  tliat  the  least  breach  in  any  one  of  them  disorders 
for  a  time  the  texture  of  the  whole.  Innumerable  frauds  and 
pel  juries  were  quickly  intrmluced  by  this  parliamentary  me- 
thod of  inheritance ;  for  so  loose  was  the  construe  don  made 
upon  this  act  by  the  courts  of  law,  that  bare  notes  in  the 
hand-writing  of  another  person  were  allowed  to  be  good 
wills  within  the  statute  ^\  To  remedy  wliich,  the  statute  of 
frauds  and  perjuries j  29  Cai%IL  c,3.  directs,  that  all  devises 
of  lands  and  tenements  shall  not  only  be  in  writingj  but 
signed  by  tlie  testator,  or  some  otlier  person  in  his  pi-esence, 
and  by  his  express  direction  ;  and  be  subscribed,  in  his  pre- 
sence, by  three  or  four  credible  witnesses.  And  a  solem- 
nity nearly  similar  is  rec|uisite  for  revoking  a  devise  by  writ- 
ing ;  though  tlie  same  may  be  also  revoked  by  burning,  can- 
celling, tearing,  or  obliterating  thereof  by  the  devisor,  or  in 
his  presence  and  with  his  consent:  as  likewise  implieiUi/^  by 
such  a  great  and  entire  alteration  in  the  circumstances  and 
situation  of  the  devisor,  as  arises  from  marriage  and  tlie  birth 
of  a  cliild  \ 

^  Duke's  cbarit«  uses,  64.  <>  Chrislopher  i-.   Chrktopherf    Scacc* 

•'  Moor.  890.  <5  Jul.  1771.     Spragge  v.  Stone,  at  the 

*»  2  Vera.  453.      Oi.  Free  J  6.  Cack|nt,  21  Mar.  1773.  by  Wilmot,  de 

'Dyer»72-     CrcElw*  100.  Grey,  and  Parker.    Sec  pag.50ie. 

(I)  But  copyhold  lands  are  held  to  be  within  the  provisions  of  the 
statute,  9  G,  2,  c  ,"56.  (see  ante  p.  275.)  ♦  and  therefore  neither  lands  &o  held, 
nor  freehold  lands  intailcd,  nor  indeed  any  lands,  interest  in  land,  or  money 
to  be  laid  out  in  land,  can  now  pass  to  charitable  uses,  except  in  the  mode 
prescribed  by  that  gtatutc*  See  Scrivcn  on  Copyholds,  249.  Bridgm. 
Duke  on  Cb.  Uses,  234,  Arnold  y,  Chapwofi,  I  Ves.  108.  How*oh  v. 
iVa^ertoH,  3  B.  &  A.  149, 

VOL.  II.  K    E 


Book  II. 

Ik  the  construction  of  this  last  stJiliUe,  it  lias  been  atljudged 
that  the  testalor^s  naoie  written  with  his  own  hand,  at  the 
C  577  ]  beginning  of  his  will,  as,  ^^  I,  John  Mills,  do  make  this  my 
**  last  will  and  testament,"  is  a  sufficient  signing,  without 
any  name  at  the  bottom  "^ ;  thoogh  the  other  is  the  safer  way- 
It  Ims  also  been  determined,  that  though  the  witnesses  must 
all  see  the  testator  sign,  or  at  least  acknowledge  the  signing, 
yet  they  may  do  it  at  different  times  \  But  they  must  all 
subscribe  their  names  as  witnesses  in  his  presence^  lest  by  any 
possibility  they  should  mistake  the  instrument  \  And,  in  one 
case  determined  by  the  court  of  king's  bench '  the  judges 
were  extremely  strict  in  regard  to  the  credibility,  or  rather 
the  competency,  of  the  witnesses  :  for  they  would  not  allow 
any  legatee,  nor  by  consequence  a  creditor,  where  the  legacies 
and  debts  were  charged  on  the  real  estate,  to  be  a  compe- 
tent witness  to  the  devise,  as  being  too  deeply  concerned  in 
interest  not  to  wish  the  establishment  of  tlie  w  ill ;  for,  if  it 
were  established,  he  gained  a  security  for  his  legacy  or  debt 
from  the  real  estate,  whereas  otherwise  he  had  no  claim  bul 
on  the  personal  assets.  This  determination,  however,  alarmed 
many  purchasers  and  creditors,  and  threatened  to  sfiake  most 
of  the  titles  in  the  kingdom,  that  depended  on  devises  by  will. 
For,  if  the  will  was  attested  by  a  servant  to  whom  wages  were 
due,  by  tlie  apothecary  or  attorney  whose  very  attendance 
made  them  creditors,  or  by  the  minister  of  the  parish  wha 
had  any  demand  tor  tithes  or  ecclesiastical  dues,  (and  tliese 
are  the  persons  most  likely  to  be  present  in  die  testator's  last 
Ulness,)  and  if  in  such  case  the  testator  had  charged  his  real 
estate  widi  the  payment  of  his  debts,  the  whole  will,  and 
every  disposition  therein,  so  fiu*  as  related  to  real  property, 
were  held  to  be  utterly  void*  This  occasioned  the  statute 
25  Geo.IL  c*6.  which  restored  both  the  competency  ajid  the 
credit  of  such  legaieeSi  by  declaring  void  all  legacies  given 
to  witnesses,  and  thereby  removing  all  possibility  of  thetr 
interest  affecting  their  testimony.  ITie  same  statute  likewise 
established  the  competency  of  ereditofSy  by  directing  the  testi- 
mony of  all  such  creditors  to  be  admitted,   hut  leaving 'their 
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credit  (like  tliat  of  all  other  wktiesses)  to  be  considered;  on  a 
view  of  all  tlie  circumstances,  by  the  court  and  jury  before 
wlioni  such  will  shall  be  contested.  And  in  a  mnch  later 
case  "  the  testimony  of  three  witnesses  who  were  creditors, 
was  held  to  be  suflGciently  credible,  tliough  the  land  was 
chiirged  with  tlie  payment  of  debts  ;  and  the  reasons  giv  en  on 
die  former  determination  were  said  to  be  insufficient. 

Another  inconvenience  was  found  to  attend  this  new 
method  of  conveyance  by  devise ;  in  that  creditors  by  bond 
and  otlier  specialties,  which  affected  the  heir  provided  he  had 
assets  by  descent,  were  now  defrauded  of  their  securities,  not 
having  the  same  remedy  against  the  devisee  of  their  debtor. 
To  obviate  which  the  statute  3  &  i  W.&  M.  c.  14.  liath 
provided  that  all  wills  and  testaments,  limitations,  dispositions, 
and  appointments  of  real  estates,  by  tenants  in  fee-simple  or 
having  power  to  dbpose  by  will,  shall  (as  against  such  cre- 
ditors only)  I  >e  deemed  to  be  fraudulent  and  void:  and  that 
such  creditors  may  maintain  their  actions  jointly  against  botli 
the  heir  and  the  devisee.  (2) 

A  WILL  of  lands,  made  by  tlie  permission  and  under  the 
control  of  diese  statutes,  is  considered  by  the  courts  of  law 
not  so  much  in  the  nature  of  a  testament,  as  of  a  conveyance 
declaring  the  uses  to  which  the  land  shall  be  subject :  with 
this  difference,  tliat  in  other  conveyances  the  actual  sub- 
scription of  the  witnesses  is  not  required  by  law  *,  though  it 
is  prudent  for  them  so  to  do,  in  order  to  assist  their  nienu>ry 
when  living,  and  to  supply  their  evidence  when  dead  ;  but 
in  devises  of  lands  such  subscription  is  now  absolutel)'  neces- 
sary by  statute,  in  order  to  identify  a  conveyance,   whicJj   in 

"  M.  31  Geo.  IL     1  Burr. 430.  "  See  pig.307, 308. 


(2)  The  statute  inaket>  an  exccptiaa  in  favour  of  dcvis**  for  tlie  |ittyment 
ofjusl  debts,  and  for  tlie  raising  portiiins  for  younger  chLldreu  in  pursuuiice 
of  marriage  aettlements  made  horui  JSdv  l>efore  niwriogts  On  the  oilu;r 
hand  it  takes  care  tliat  t| either  the  licir  at  law  nor  ilie  devi&et!  shall  avoict 
their  liability  by  alienation  of  the  land  before  action  brought ;  and  pro- 
vides that  in  that  case  tliey  shall  be  chargeable  for  tJic  value  of  the  land  io 
aliened. 

£  £    2 


it's  nature  can  never  Ijc  set  up  till  after  tlie  death  of  the 
devisor.  And  upon  this  notion^  that  a  devise  affecting  lands 
is  merely  a  species  of  conveyance,  is  founded  this  distinction 
between  such  devises  and  testiinients  of  personal  chattels;  that 
the  latter  will  operate  upon  whatever  the  testator  dies  possessed 
of,  the  former  only  upon  such  real  estates  as  were  his  at  the 
time  of  executing  and  pubhshtng  liis  will  \  Wherefore  no 
after-purchased  hmds  will  pass  under  such  devise  ^,  unless, 
subsequent  to  the  purchase  or  contract  %  the  devisor  repub- 
lishes his  will*.  (3) 


Wb  have  now  considered  the  several  species  of  common 
assurances,  whereby  a  title  to  lands  and  tenements  may  be 
ti-ansfen-ed  and  conveyed  from  one  man  to  another.  But, 
before  we  conclude  this  head,  it  may  not  be  improper  to  take 
notice  of  a  few^  general  rules  atui  maxims,  which  have  been 
laid  down  by  courts  of  justice,  for  the  construction  and  ex- 
position of  them  all.     These  are, 

1.  That  the  construction  he  Javouraldef  and  as  near  tlie 
minds  and  apparent  intents  of  tlie  partiesj  as  tlie  rules  of  law- 
will  Bilmit  *".  For  the  maxims  of  law  are,  that  "  ir?'lfa  infefi- 
**  tiofii  debent  insefvire ,-"  and  '*  benigne  interpretamur  chartas 
**  propter  mnpUcitatem  l^iconim."  And  therefore  the  con- 
struction must  also  be  rcasmiabk^  and  agreeiible  to  connnon 
understanding  *^. 


I 
I 


*  1  V,  Wms.  575.      1 1  Mod.  H8.  •  Salk.  238. 

y  Moor.  e55.      U  Mod.  127.  ^  And.  GO. 

»  1  Ok  Cw,  39.     2  Ch.  Cks.  144.  «   i  Buktr,  17 
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(3)  It  wa«  long  a  prev&ilbg  opinion,  that  if  a  man  deri«6d  particular 
liuids  by  name  which  he  had  not  at  the  time,  but  afterwordi  purchased  ;  0€ 
devised  aU  lands  which  he  should  die  seined  of,  that  such  devises  would  be 
valid.  And  it  is  curious  that  Chief  Justice  Saunders,  a  consummate  lawyer^ 
under  this  impression  devised  "  all  lands  which  he  hud  or  aflenv&rd* 
should  have  in  Fulham  ;*'  his  executors  were  Holt  luid  Pollcxfeti  Chief 
Justices  and  Serjeant  Maynard,  who  diftered  as  to  the  validity  of  the  de- 
viie ;  the  Serjeant  holding  the  opinion  which  is  now  established,  and  the 
two  Chief  Justices  that  which  bus  been  determined  not  to  be  law,  Lou^ 
reftce  v,  I}odu*^ii^  i  Lord  Kaym.  43R.  Holt  however  lived  to  change  hi* 
opiaiatv  and  the  law  is  now  settled  ns  laid  down  in  the  leJtt. 

21 
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2.  That  qiiolies  in  verbis  nulla  est  ambiguitasj  iU  nulla  ex- 
positio  contra  verba^fienda  est  ^ :  but  that  where  the  intention 
is  dear,  too  minute  a  stress  be  not  laid  on  the  strict  and 
precise  signification  of  voords  ;  nam  qui  haeret  in  litera,  hderet 
in  cortice.  Therefore,  by  a  grant  of  a  remainder  a  reversion 
may  well  pass,  and  e  converso  ^.  And  another  maxim  of  law 
is,  that  "  mala  grammatica  non  vitiat  chartam  "  neither  false 
English  nor  bad  Latin  will  destroy  a  deed^  Which  perhaps 
a  classical  critic  may  think  to  be  no  unnecessary  caution. 

3.  That  the  construction  be  made  upon  the  entire  deed, 
and  not  merely  upon  disjointed  parts  of  it.     **  Nam  ex  ante- 
"  cedentibus  et  cotisequentibus  Jit  optima  interpretatio  «."     And 
therefore  that  every  part  of  it  be  (if  possible)  made  to  take  [  380  ] 
effect :  and  no  word  but  what  may  operate  in  some  shape  or 

other ''.     <^  Nam  verba  debent  intelligi  cum  effectuy  ut  res  magis 
**  valeat  quern  pereat  ^" 

4.  That  the  deed  be  taken  most  strongly  against  him 
that  is  the  agent  or  contractor,  and  in  favour  of  the  other 
party.  **  Verba  fortius  accipiuntur  contra  proferentem.*  As, 
if  tenant  in  fee^simple  grants  to  any  one  an  estate  for  life, 
generally,  it  shall  be  construed  an  estate  for  the  life  of  the 
grantee  J.  For  the  principle  of  self-preservation  will  make 
men  sufficiently  careful,  not  to  prejudice  their  own  interest 
by  the  too  extensive  meaning  of  their  words :  and  hereby  all 
manner  of  deceit  in  any  grant  is  avoided ;  for  men  would 
always  affect  ambiguous  and  intricate  expressions,  provided 
they  were  aflerwards  at  liberty  to  put  their  own  construction 
upon  them.  But  here  a  distinction  must  be  taken  between 
an  indenture  and  a  deed  poll :  for  the  words  of  an  indenture, 
executed  by  both  parties,  are  to  be  considered  as  the  words 
of  them  both;  for,  though  delivered  as  the  words  of , one 
party,  yet  they  are  not  his  words  only,  because  the  other 
party  hath  given  his  consent  to  every  one  of  them.  But  in  a 
deed-poll,  executed  only  by  the  grantor,  they  are  the  words  of 
the  grantor  only,  and  shall  be  taken  most  strongly  against 


«  2  Saund.  167. 

t  1  Bulstr.  101. 

'  Hob.  27. 

^  1  P.  Wms.  457. 

'  10  Rep.  133.     Co.  Litt.  323. 

'  Plowd.  156. 

Show.  334. 

j  Co.  LitL  42. 
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him  **.  AiiJ,  in  genera^  this  rule  being  a  rule  af  some  strict- 
ness and  rigour,  is  the  lasf  to  be  resorted  to ;  and  is  nev^er  to 
be  relied  upon,  but  where  all  other  rules  of  exposition  fail  L 

5.  That,  if  the  words  will  bear  two  senses,  one  agreeable 
to,  and  another  against  law  j  that  sense  be  preferred,  which 
is  most  agreeable  thereto  "*.  As  if  tenant  in  tail  lets  a  lease 
to  have  and  to  hold  during  life  generally,  it  shall  be  construed 
to  be  a  lease  for  his  own  life  only,  for  that  stands  with  the 
law  :  and  not  for  the  life  of  the  lessee,  which  is  beyond  his 
power  to  grant. 

[  3S 1  ]  6.  That,  in  a  deed,  if  there  be  tw*o  clauses  so  totally  re- 
pugnant to  each  other,  that  they  cannot  stand  together,  the 
first  sluill  be  received  and  the  latter  rejected  " ;  wherein  it 
differs  from  a  will ;  for  there,  of  two  such  repugnant  clauses 
the  latter  shall  stand  ^.  Which  is  owing  to  tlie  different 
natures  of  the  two  instruments ;  for  the  first  deed  and  the 
last  will  are  always  most  available  in  law.  Yet  in  both  cases 
we  should  rather  attempt  to  reconcile  them  K  (4) 

7-  That  a  devise  be  most  favourably  expounded,  to  pur- 
sue if  possible  the  will  of  the  devisor,  who  tor  want  of  advice 
or  learning  may  have  omitted  the  legid  or  proper  phrases. 
And  therefore  many  times  the  law  dispenses  with  the  want 
of  words  in  devises,  that  are  absolutely  requisite  in  all  otlier 
instruments.  Thus  a  fee  may  be  conveyed  without  words  of 
iidierilance  '' ;  and  sin  estate-tail  without  words  of  procreation  ^ 
By  a  will  also  an  estate  may  pass  by  mere  implication,  with- 
out any  express  words  to  direct  it's  course.  As^  where  a 
man  devises  lauds  to  his  heir  at  law,  after  tlie  death  of  his 
wile:  here,  though  no  estate  is  given  to  the  wife  in  express 


k   Cu.  Litt*  154. 
*  Bncon's  Elcin*  c.  3. 
^  Co,  hhu  4i. 
"  UArdr.94. 


•  Co.  LitL  112, 
>'  Cro.  Elii.  420, 
(  Sec  pog.  lOB, 
'   Sccipag.  115. 


1  Vern.  SO. 


(4)  The  prevalent  opinion  now  is,  tbal  in  the  ca»eof  two  devices  of  the 
iome  estuto  to  Jirterent  pensons  in  ihe  same  will,  the  latter  shol!  not  defeat 
ilic  ronner,  but  Ijotli  deviscea  sbnli  take  iDoietieSp  and  have  estates  either  in 
common  or  jtjiui-teniincy,  iis  the  wordb  UBtnl  hi  the  will  »ouin  lo  point  out 
Set!  Co.  Liu.  n  J.  b.     Hnrgriivt%  note,  144. 
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teniiiiy  yel  sht:  shall  have  an  estate  for  life  hy  implication  * ; 
for  the  intent  of  the  testator  is  clearly  to  postpone  the  heir 
till  after  her  death;  and  if  she  does  not  take  it,  noLxKly  else 
can^  So  also  where  a  devise  is  of  black-acre  to  A  and  of 
white-acre  to  B  in  tail,  and  if  they  l>oth  die  without  issue, 
then  to  C  in  fee ;  here  A  and  B  have  cross^rcfmiimiers  by  im- 
plication^ and  on  the  failure  of  cither's  issue^  the  other  or  hii* 
issue  shall  tiike  tlie  whole ;  and  C's  remainder  over  shall  be 
postponed  till  the  issue  of  botli  shall  fail  K  But,  to  avoid 
concision,  no  such  cross  remainders  are  allowed  between 
more  than  two  devisees  "  ;  (5)  and,  in  general,  where  any  im- 
plications are  allowed,  they  must  be  such  as  are  necessartj  (or 
at  least  highly  probable)  and  not  merely  possible  implica-  |^  582  ] 
tions*',  (6)  And  herein  there  is  no  distinction  between  the 
rules  of  law  and  of  equity ;  for  the  will^  being  considered  in 
both  courts  in  the  light  of  a  limitation  of  uses  %  is  construed 
in  eacli  witli  equal  favour  and  benignity,  and  expounded 
rather  on  it's  own  particular  circumstances,  than  by  any  ge- 
neral rules  of  positive  law, 

"  H,  13  H*;ii,  VI L  17,  1  Vtiitf.  376.         ^  Vaugh.  262. 
»  Fr*?em.  484.  »   Fit*g.23€.      11  Mod.  153* 

*•  Cro,    Jac.  655.      I   Veatr,  234, 
2  Show.  1S9. 


(5)  This  doctrine  is  now  entirely  overruled,  and  in  orje  of  the  latest 
decisions  on  the  suliject,  {Dott  v.  Wttbt^  I  Taufit>  234.)  snrpri&e  vtm  ex- 
pressed that  it.  liad  tivcr  been  cstablislied,  Chumbrc  J.  observing  that  in 
the  oldest  tiisc  on  the  subject,  Dyi^Ti  305  b.  cross  remainders  liad  witlnout 
difliciiky  licen  imjilicd  aiuong  five.  The  only  [>rinciple  now  acted  on  ii 
to  B««ccrtain  if  possible  the  testator's  intention,  «nd  to  effectuate  it  »o  far 
Of  it  ean  be  efleciuated  accord inp  to  the  rides  of  law. 

(6)  Upon  this  subject,  I^ord  El  don  has  expressed  himself  thus,  "  With 
rcprd  to  that  cx|jrcs&ion|  necessary  iuiphcation,  I  will  repeat  what  I  have 
before  stated,  iVoni  a  note  of  Lord  Hardwicke's  judj»inent  in  Corylon  v. 
ITUHtr,  that  in  cunHtmin^  a  will,  conjecture  must  not  be  taken  ior  rn^plica- 
tjon,  but  necesi^ary  iinplicatiuu  means  not  natural  necessity,  but  so  strong  a 
probability  of  intentiuu,  that  an  intention  contrary  to  that  which  is  im- 
puted to  the  testat-w  rannot  be  supposed,''      1  V.  fit  B.  466* 

Therefore  if  the  dcviise  were  to  a  stranger  atltcr  the  ileatli  of  iJie  wife, 

the  wife  would  not  take  any  thing  by  ioiplicatiou ;  for  then  it  miglit  as 

well  be  iuppased  that  the  testator  meant  hi^   heir  at   law  to  take  during 

the  wife's  lifc»  a:,  the  wife;  and  where  that  is  ?o,  the  obvious  title  of  the 

*^heir  at  lawr  will  be  preferred,     Smartie  v  Scholar ^  -  Lev.  207. 
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And  thus  we  have  taken  a  transient  view,  in  this  and  the 
three  preceding  chapters,  of  a  very  large  and  diffusive  subject, 
the  doctrine  of  common  assurances:  which  conckdes  our  ob- 
servations on  the  title  to  things  real,  or  the  means  by  which 
they  may  be  reciprocally  lost  and  acquired.  We  have  be- 
fore considered  the  estates  which  may  be  had  in  them,  witJi 
regard  to  their  duration  or  quantity  of  interest,  the  time  of 
their  enjoyment,  and  the  number  and  connexions  of  the  per- 
sons entitled  to  hold  them ;  we  have  examined  tlie  tamrcs<, 
both  antient  and  modern,  whereby  those  estates  have  been, 
and  arc  now,  holden :  and  have  distinguished  tlie  object  of 
all  these  inquiries,  namely,  things  real,  into  the  coqioreal 
or  substantial,  and  incorporeal  or  ideal  kind ;  and  have  thus 
consideretl  the  rights  of  real  property  in  e%"ery  light  wherein 
they  are  contemplated  by  the  laws  of  England.  A  system  of 
laws,  that  differs  much  from  every  other  system,  except  tlit>se 
of  the  same  feodal  origin,  in  it's  notions  and  regulations  of 
landed  estates ;  and  which  therefore  could  in  this  particular 
be  very  seldom  compared  with  any  other. 


The  subject,  which  has  thus  employed  our  attention,  b 
of  very  extensive  use  and  of  as  extensive  variety.  And  yet, 
I  am  afraid,  it  has  afforded  the  student  less  anmsement  and 
pleasure  in  the  pursuit,  than  the  matters  discussed  in  the  pre- 
ceding volume.  To  say  the  truth,  the  vast  alterations  which 
the  doctrine  of  real  property  has  undergone  from  the  conquest 
to  the  present  time ;  the  infinite  determinations  upon  points 
that  continually  arise,  and  which  have  been  helped  one  upon 
another  for  a  course  of  seven  centuries,  without  any  order  or 
[  383  ]  niethod ;  and  the  multiplicity  of  acts  of  parliament  which 
have  amended,  or  sometimes  only  altered,  the  cpmmon  law ; 
these  causes  have  made  the  study  of  this  branch  of  our  na- 
tional jurisprudence  a  litde  perplexed  and  intricate.  It  bath 
been  my  endeavour  principaUy  to  select  such  parts  of  it  as 
were  of  the  most  general  use,  where  the  principles  were  the 
most  simple,  tlie  reasons  of  them  the  most  obvious,  and  the 
practice  the  least  embarrassed.  Yet  I  cannot  presume  that  I 
have  always  been  thoroughly  intelligible  to  such  of  my  readers, 
as  were  l>efore  strangers  even  to  the  very  terms  of  art,  which 
I  have  l>een  obliged  to  make  use  of;  though,  whenever  those 
have  first  occurred,  I  have  generally  attempted  a  i,hort  ex- 
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plication  of  their  meaning.  These  are  indeed  the  more  nu- 
merous, on  account  of  the  different  languages,  which  our 
law  has  at  different  periods  been  taught  to  speak ;  the  diffi- 
culty arising  from  which  will  insensibly  diminish  by  use  and 
&miliar  acquaintance.  And  therefore  I  shall  close  this  branch 
of  ouc  enquiries  with  the  words  of  sir  Edward  Coke  ^ :  ^^  Al- 
^*  beit  the  student  shall  not  at  any  one  day,  do  what  he  can, 
"^^  reach  to  the  full  meaning  of  all  that  is  here  laid  down, 
^^  yet  let  him  no  way  discourage  himself  but  proceed :  for, 
^^  on  some  other  day,  in  some  other  place,"  (or  perhaps  upon 
a  second  perusal  of  the  same,)  ^^  his  doubts  will  be  probably 
removed." 

y  Proemo  to  1  InsU 
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[NDEll  the  name  of  things  persoiml  are  inchided  all  sorts 
of  things  moveable^  which  may  attend  a  man's  person 
wlierever  he  goes ;  and  therefore,  l>eing  only  the  objects  of 
the  law  while  they  remain  witliin  the  limits  of  it's  jurisdiction, 
ami  being  also  of  a  perishable  quality,  are  not  esteem etl  of  so 
high  a  nature,  nor  paid  so  much  regard  to  by  the  law,  as 
things  that  are  in  their  nature  more  permanent  and  imftiove" 
ttbh'j  as  land  and  houses,  mid  the  profits  issuing  thereout* 
These  behig  constantly  within  the  reach,  and  under  the  pro- 
lection  of  the  law,  were  the  principal  favourites  of  our  first 
legislators :  who  took  all  imaginable  care  in  ascertainuig  the 
rights,  and  directing  the  disposition,  of  such  property  as 
they  imagined  to  be  lasting,  and  which  would  answer  to  pos- 
ttrity  the  trouble  and  pains  that  their  ancestors  employed 
about  tliem;  but  at  the  same  entertained  a  very  low  and 
contemptuous  opinion  of  all  personal  estate,  which  tliey  re- 
garded as  only  a  transient  commtKlity,  Tire  amount  of  it 
intlcctl  was  comparatively  very  trifling,  durinij  the  scarcity 
of  money  and  the  ignorance  of  luxurious  refinements  which 
prevailed  in  the  feodal  ages.  Hence  it  was,  that  a  tax  of  Uie 
^/ffieaii/if  tetUh^  or  sometmies  a  much  larger  proportion,  of  all 
the  moveables  of  the  subject,  was  frequently  laid  without 
scruple,  and  is  mentioned  with  much  unconceni  by  our  an* 
tient  historians,  tliough  now  it  would  justly  alarm  our  opa* 
lent  merchants  and  stockholders.  And  hence  likewise  may 
be  [derived  the  frequent  forfeitures  inflicted  by  tJie  common 
[  385  ]  '^^j  *^f  «^^  a  man*s  goods  and  chattels,  for  inisbehavioors  and 
inadvertencies  lliat  ut  present  hardly  stxm  to  deserve  so  ^verc 

17 
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a  punishmeiil-  Our  iinueiit  law-books,  which  arc  foundetl 
upon  tlic  leotlal  provisions,  do  not  therefore  often  condescend 
to  regulate  this  species  of  property.  There  is  not  a  chapter 
in  Britton  or  the  Mirror,  that  can  fairly  be  referred  to  this 
head ;  and  the  little  that  is  to  be  found  in  G I  anvil,  Bracton, 
and  Fieta,  seems  principal ly  borrowed  from  the  civilians. 
But  of  later  years,  since  the  introduction  and  extension  of 
trade  and  commerce,  which  are  entirely  occupied  in  this 
species  of  property,  and  have  greatly  augmented  it*s  quantity 
and  of  course  it's  value,  we  have  learned  to  conceive  diiferent 
ideas  of  it.  Our  courts  now  regard  a  man's  personalty  in  a 
light  nearly,  if  not  quite,  equal  to  his  realty :  and  have  adopt- 
ed a  more  enlarged  and  less  technical  mode  of  considering  the 
one  than  the  other ;  frequently  drawn  from  the  rules  which 
they  found  already  established  by  the  Roman  law,  wherever 
those  rules  appeared  to  be  well  grounded  and  apposite  to  the 
case  in  question,  but  principally  from  reason  and  convenience, 
adapted  to  the  circumstances  of  the  times  ;  preserving  withal 
a  due  regard  to  antient  usages,  and  a  certain  feodal  tincture, 
which  is  still  to  be  found  in  some  branches  of  personal  pro- 
perty* 

But  things  personal,  by  our  law,  do  not  only  include 
things  niaveabky  but  also  something  more:  the  whole  of  which 
IS  comprehended  under  the  general  name  of  chatieh^  which, 
sir  Edward  Coke  says  *,  is  a  French  word  signifying  goods* 
The  appellation  is  in  trutli  derived  fi"om  the  technical  Latin 
word  cataiin :  which  primarily  signified  only  beasts  of  hus- 
bandry, or  (as  we  still  call  them)  cattle^  but  in  its  secondary 
sense  was  applied  to  all  moveables  in  general  ^.  In  iliG  graml 
cmistumia*  of  Normandy  ^  a  chattd  is  described  its  a  mere 
moveable,  but  at  the  same  time  it  is  set  in  opposition  to  a  fief 
or  feud :  so  that  not  only  goods,  but  whatever  was  not  a  feud. 
Were  accounted  chattels.  And  it  is  in  this  latter,  more  ex- 
tended, negative  sense,  that  our  law  adopts  it ;  the  ide4i  of 
goods,  or  moveables  only,  being  not  sufficiently  coniprehen-  [  sgt^  J 
slye  to  take  in  every  thing  that  the  law  considers  as  a  chattel 

*  1  Inst,  lie*  *  Cp  87. 

*  Dufresoc,  11.  409, 
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interest.  For  since,  as  the  commentator  on  the  coiislumier  * 
obsen^es,  there  are  two  rec|ULsites  to  make  a  fief  or  heritage*^ 
duration  as  to  thne,  and  immobility  with  regard  to  place ; 
whatever  wants  either  of  thase  qualities  is  not,  according  to 
the  Normansj  an  heritage  or  fief;  or  according  to  us,  is  not 
a  real  estate :  the  consequence  of  which  in  both  laws  is,  that 
it  must  be  a  personal  estate,  or  chattel. 

Chattels  therefore  are  distributed  by  the  kw  into  two 
kinds;  chattels  rtW,  and  ch&iteh persomil \ 

1.  Chattels  real^  saith  sir  Mward  Coke  *,  are  such  as 
concern,  or  savour  of,  the  realty ;  as  terras  for  years  of  land, 
wardships  in  cluvalr}^  (while  the  military  tenures  subsisted,) 
the  next  presentation  to  a  church,  estates  by  a  statute-mer* 
chant,  statute^staple,  elegit^  or  the  like ;  of  all  which  we  have 
already  sjioken.  And  these  are  called  real  chattels,  as  being 
interests  issuing  out  of,  or  annexed  to,  real  estates ;  of  which 
diey  have  one  quality,  viz,  immobility,  which  denominates 
them  real ;  but  want  the  other,  viz,  a  sufficient,  legal,  inde* 
terminate  duration ;  and  this  want  it  is,  that  constitutes  them 
ckatich.  The  utmost  peritnl  for  which  tliey  can  last  is  fixed 
and  determinate,  either  for  such  a  space  of  time  certain,  or 
till  such  a  particuhir  sum  of  money  be  raised  out  of  such  a 
particular  income ;  so  that  they  arc  not  equal  in  tlie  eye  of 
the  law  to  the  lowest  estate  of  freehold,  a  lease  for  anotliePs 
life :  tlieir  tenants  were  considered  upon  feodal  principles,  i 
merely  bailiflfe  or  farmers ;  and  the  tenant  of  the  freehold 
might  at  any  time  have  destroyed  their  interest,  till  the  reign 
of  Henry  VI IL^  A  freehold,  which  alone  is  a  real  estate 
and  seems  (as  has  been  said)  to  answer  to  the  fief  in  Nor* 
mandy,  is  conveyed  by  corporal  investiture  and  Uvery  of 
seisin  ;  which  gives  the  tenant  so  strong  a  hold  of  the  land, 
that  it  never  after  can  be  wrested  from  him  during  his  life. 


*  //  corwiCAdroii  'pi^ilJuH  non  moup' 
ubie  cl  dedurec  a  ttmdtntrs^Jbi*  I07.«i« 

•  So  too  in  the  Nc>rin«n  J»w,  Cat^ux 
stmi  meuUet  et  immmbtci  i  d  comme  vmit 
ffuuhles  3»nt  tfui  iramjforier  xjteunmU^  ei 
mmivh  Ic  corpi ;  imwicubies  s&ni  ckowrt 


^ui  fu-  peut!cnt  msuivv^  te  f 01711,  fti  eUrc 
tramporlees,  et  t^ul  et  fui  n*^  pohU  1 
heritage.     LL,  WiMa  NoUu%c.4.i 
Dufnrsnc,  IL  409. 

'  Si'C  [Nige  142. 
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but  by  his  own  act,  of  voluntary  transfer  or  of  forfeiture  ;  or 
else  by  the  happening  of  some  future  contingency  as  in  estates 
'pwr  outer  vtV,  and  the  determinable  freeholds  mentioned  in]  a 
former  chapter  **.  And  even  these,  being  of  an  uncertain  du- 
ration, may  by  possibility  last  for  the  owner's  life ;  for  the  law 
will  not  presuppose  the  contingency  to  happen  before  it 
actually  does,  and  till  then  the  estate  is  to  all  intents  and 
purposes  a  life-estate,  and  therefore  a  freehold  interest.  On 
the  other  hand,  a  chattel  interest  in  lands,  which  the  Normans 
put  in  opposition  to  fief,  and  we  to  freehold,  b  conveyed  by 
no  seisin  or  corporal  investiture,  but  the  possession  is  gained 
by  the  mere  entry  of  the  tenant  himself;  and  it  will  certainly 
expire  at  a  time  prefixed  and  determined,  if  not  sooner.  Thus 
a  lease  for  years  must  necessarily  fail  at  the  end  and  completion 
of  the  term ;  the  next  presentation  to  a  church  is  satisfied 
and  gone  the  instant  it  comes  into  possession,  that  is,  by  the 
first  avoidance  and  presentation  to  the  living;  the  conditional 
estates  by  statutes  and  elegit  are  determined  as  soon  as  the 
debt  is  paid;  and  so  guardianships  in  chivalry  expired  of 
course  the  moment  tliat  the  heir  came  of  age.  And  if  there 
be  any  other  chattel  real,  it  will  be  found  to  correspond  with 
the  rest  in  this  essential  quality,  that  it's  duration  is  limited  to 
a  time  certain,  beyond  which  it  cannot  subsist. 

2.  Chattels  personal  are,  properly  and  strictly  speaking, 
things  moveable ;  which  may  be  annexed  to  or  att^idant  on 
the  person  of  the  owner,  and  carried  about  with  him  from 
one  part  of  the  world  to  another.  Such  are  animals,  house- 
hold stuff,  money,  jewels,  com,  garments,  and  every  thing 
else  that  can  properly  be  put  in  motion,  and  transferred  bata 
place  to  place.  And  of  this  kind  of  chattels  it  is,  that  we 
are  principally  to  speak  in  the  remainder  of  this  book ;  hav- 
ing been  unavoidably  led  to  consider  the  nature  of  chattels 
real,  and  their  incidents,  in  the  former  chapters,  which  were 
employed  ufx>n  real  estates :  that  kind  of  property  being  of  [  388  ] 
a  mongrel  an^phibious  nature,  originally  endowed  with  one 
only  of  the  characteristics  of  each  species  of  things :  the  im- 
mobility of  tilings  real,  and  the  precarious  duration  of  things 
personal. 

*  P*g«  lao. 
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Chattel  interests  being  thus  distinguished  and  distributed, 
it  will  be  proper  to  consider,  first,  the  nature  of  that  |ircpert^, 
or  dominion,  to  which  they  are  liable ;  which  must  be  princi- 
pally, nay  solely,  referred  to  personal  chattels:  and,  secondly, 
the  title  to  that  property,  or  how  it  may  be  lost  and  acquired. 
Of  each  of  these  in  it's  order. 
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OF  PROPERTY  IN  THINGS  PERSONAL. 


PROPERTY  in  chattels  personal  may  be  eidier  in  pos^ 
session  :  which  is  where  a  man  hath  not  only  the  right  to 
enjoy,  but  hath  the  actual  enjoyment  o^  the  thing :  or  else  it 
is  in  action  j  where  a  man  hath  only  a  bare  right,  without 
any  occupation  or  enjoyment  And  of  these  the  former,  or 
property  in  possession,  b  divided  into  sorts,  an  absolute  and  a 
qualified  property. 

I.  First,  then,  of  property  in  possession  absolute ;  which  is 
where  a  man  hath,  solely  and  exclusively,  the  right,  and  also 
the  occupation,  of  any  moveable  chattels ;  so  that  they  can- 
not be  transferred  from  him,  or  cease  to  be  his,  without  his 
own  act  or  de&ult.  Such  may  be  all  inanimate  things,  fts 
goods,  plate,  money,  jewels,  implements  of  war,  garments, 
and  the  like :  such  also  may  be  all  vegetable  ^productions,  as 
the  fruit  or  other  parts  of  a  plant,  when  severed  from  the 
body  of  it;  or  the  whole  plant  itself,  when  severed  from  the- 
ground ;  none  of  which  can  be  moved  out  of  the  owner's . 
possession  without  his  own  act  or  consent,  or  at  least  without 
doing  him  an  injury,  which  it  is  the  business  of  the  law  to 
prevent  or  remedy.  Of  these  therefore  there  remains  little 
to  be  said. 

But  with  regard  to  animals  which  have  in  themselves  a 
principle  and  power  of  motion,  and  (unless  particularly  con- 
fined) can  convey  themselves  from  one  part  of  the  world  to  [  390  } 
another,  there  is  a  great  difference  made  with  respect  to  their 
several  classes,  not  only  in  our  law,  but  in  the  law  of  nature 


and  of  all  civilized  nations.  They  are  distinguished  into 
sucti  as  are  domiiacj  and  such  as  are  Jhae  naturae :  some 
being  of  a  tame  and  others  of  a  wild  disposition.  In  such  as 
are  of  a  nature  tame  and  domestic,  (as  horses,  kiJiej  sheep, 
poultry,  and  the  like,)  a  man  may  have  as  absolute  a  properly 
as  in  any  iimnimate  beings;  because  tliese  continue  perpetually 
in  his  occupation,  and  will  not  stray  from  his  house  or  person, 
unless  by  accident  or  fraudulent  enticement,  in  either  of 
which  cases  tlie  owner  does  not  lose  his  property  * :  in  which 
our  law  agrees  with  the  laws  of  France  and  Holland  \  The 
stealingj  or  forcible  abduction,  of  such  proj>erty  as  tliis,  is 
also  felony ;  for  these  are  things  of  intrinsic  value,  serving  for 
the  food  of  man  ;  or  else  for  the  uses  of  husbandry  ^,  But  in 
animals ^?"ae  naturae  a  man  can  have  no  absolute  property* 


I 
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Of  all  tame  and  domestic  animals,  the  brood  belongs  to  the 
owner  of  tlie  dam  or  mother ;  the  English  law  agreeing  with 
the  civil,  that  "  parim  sequiiur  ventrcni"  in  the  brute  creation, 
though  for  the  most  part  in  the  human  species  it  disallows 
that  maxim*  And  therefore  in  the  laws  of  England  **,  as  well 
as  Rome  «=,  "  si  equam  meant  eqrms  itms  praegnantem  Jecerii^ 
**  nmt  est  iuum  scd  meiim  qiiod  natum  est"  And,  for  this  Puf- 
fendorf  ^  gives  a  sensible  reason  :  not  only  because  the  mate  is 
frequently  unknown ;  but  also  because  the  dam,  during  the 
time  of  her  pregnancy,  is  almost  useless  to  tlie  proprietor,  and 
must  be  maintained  witli  greater  expence  and  care :  wherefore 
as  her  owner  is  the  loser  by  lier  pregnancy,  he  ought  to  be  the 
gainer  by  her  brood.  An  exception  to  this  rule  is  in  the  case 
of  young  cygnets ;  which  belong  equally  to  the  owner  of  the 
cock  and  hen,  and  shall  be  divided  between  them*.  But 
here  the  reasons  of  the  general  rule  cease,  and  **  eessante 
"  ratimie  cessai  et  ipsa  les  .•"  for  the  male  is  well*known,  by 
his  constant  association  with  the  female ;  and  for  the  same 
reason  the  owner  of  the  one  doth  not  suffer  more  disadvan- 
tage, during  the  time  of  pregnancy  and  nurture,  than  the 
owner  of  the  other. 


*  2  Mod.  919.  •  jy.  6. 1,  5. 

*  Vin,  tn.  IntL  /.2*  III.  1.  §  15.  ♦  dt.  j.  n.&g, 

*  1  U»l*  PX.  SIU  5lSt  •  7  Rep.  17, 
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II.  Other  animals,  that  are  not  of  a  tame  and  domestic 
nature,  are  either  not  the  objects  of  property  at  all,  or  else 
fall  under  our  other  division,  namely,  that  of  qualified^  limited^ 
or  special  property ;  which  is  such  as  is  not  in  it's  nature  per- 
manent, but  may  sometimes  subsist,  and  at  other  times  not 
subsist.  In  discussing  which  subject,  I  shall  in  the  first  place 
shew,  how  this  species  of  property  may  subsist  in  such  ani- , 
mals  as  are  ferae  nattiraej  or  of  a  wild  nature ;  and  then  how 
it  may  subsist  in  any  other  things,  when  under  particular 
circumstances. 

First  then,  a  man  may  be  invested  with  a  qualified,  but  not 
an  ubsolute,  property  in  all  creatures  tliat  are  ferae  fiaiurae^ 
eitlier  per  indmtriam^  propter  impofevtiam^  or  propter  privi^ 
hgium, 

1.  A  QUALIFIED  property  may  subsist  in  mimoXs  ferae 
naturae  per  indmtriam  hominis :  by  a  man's  reclaiming  and 
making  them  tame  by  art,  industry,  and  education  ;  or  by  so 
confining  them  within  his  own  immediate  power,  that  they 
cannot  escape  and  use  their  natural  liberty.  And  under  this 
head  some  writers  have  ranked  all  the  former  species  of  ani- 
mals we  have  mentioned,  apprehending  none  to  be  originally 
and  naturally  tame,  but  only  made  so  by  art  and  custom :  as 
horses,  swine,  and  other  catde ;  which  if  originally  lefl  to  them- 
selves, would  have  chosen  to  rove  up  and  down,  seeking  their 
food  at  large,  and  are  only  made  domestic  by  use  and  fami- 
liarity: and  are  therefore,  say  they,  called  mamuetOj  quasi 
manui  assueta.  But  however  well  this  notion  may  be  founded, 
abstractedly  considered,  our  law  apprehends  the  most  obvious' 
distinction  to  be,  between  such  animals  as  we  generally  see 
tame,  and  are  therefore  seldom,  if  ever,  found  wandering  at 
large,  wRich  it  calls  domitae  naturae :  and  such  creatures  as  Q  S92  ] 
are  usually  found  at  liberty,  which  are  therefore  supposed  to 
be  more  emphatically  ferae  naturae^  though  it  may  happen 
that  the  latter  shall  be  sometimes  tamed  and  confined  by  the 
art  and  industry  of  man.  Such  as  are  deer  in  a  park,  hares 
or  rabbits  in  an  inclosed  warren,  doves  In  a  dove-house, 
pheasants  or  partridges  in  a  mew,  hawks  that  are  fed  and 
commanded  by  their  owner,  and  fish  in  a  private  pond  or.  in 
trunks.     These  are  no  longer  the  proper^'  of  a  num,  than 
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while  tiiey  continue  in  l*is  kto|nyg  ur  nctual  po&$^e$^sion  :  but 
if  at  any  time  they  regain  their  natural  liberty,  his  property 
instantly  ceases  ;  unless  they  have  animHm  reverieniii^  which 
is  only  to  be  known  by  tlieir  usual  cnstom  of  returning  ^'.  A 
maxim  which  is  borrowed  from  tlie  civil  law  ' ;  **  reveriendi 
**  animnm  videniur  desinat'  habere  twic,  cum  revaiejult  cmmie^ 
*'  tudinem  desemeriut*"  The  law  therefore  extends  this  pos- 
session fartlier  tlian  the  mere  manual  occupation ;  for  my 
tame  hawk  that  h  pursuing  his  (juany  in  niy  preseuce»  thonij[!» 
lie  is  at  liberty  to  go  wliere  he  pleases,  is  nevertheless  my 
property  ;  for  he  hath  animum  revaiendi.  So  are  my  pigeons, 
that  are  flying  at  a  distance  from  tlieir  home,  (especially  of 
the  carrier  kind,)  and  hkewise  the  deer  that  is  chased  out  of 
my  park  or  forest,  and  is  instantly  pursued  by  the  keeper  or 
ibrester ;  all  which  remain  still  in  my  possession,  and  I  still 
preserve  my  qualified  property  in  theoi.  But  if  they  stray 
without  my  knowletlge,  antl  tlo  not  return  in  the  usual  manner, 
it  is  then  lawful  tor  any  stranger  to  take  them  *^.  But  if  a 
tieer,  ov  any  wild  animal  reclaimed,  hath  a  collar  or  other 
mark  put  upon  him,  and  goes  and  returns  at  his  pleasure  j  or 
if  a  wild  swan  Is  taken,  and  marked  and  turned  loose  in  the 
river,  the  owner*s  property  in  Iiim  still  continues,  and  it  is  not 
lawful  ii*r  any  one  else  to  take  him  '  i  but,othei-wise,  if  the  deer 
has  been  long  absent  without  iHjturning,  or  the  swan  leaves  the 
neighbourhood.  Bees  also  are.//  rar  natwac;  but,  when  hivedi 
and  reclaimed,  a  man  may  have  a  qualified  property  in  dietn, 
by  the  hiw  of  nature,  as  well  as  by  the  civil  law  '".  And  to  the 
same  purpose,  not  to  say  in  the  same  words,  with  the  civil  law> 
]  speaks  Bractnn'':  <*ccupatinn,  that  is,  hiving  or  including  them* 
gives  the  property  in  bees ;  for  though  a  swarm  hghts  upon 
my  tree,  1  have  no  more  property  in  tliem  till  I  have  hived 
them,  than  I  liave  in  the  ijiriU  which  make  their  nests  tliereon  ; 
and  therefore  if  anoiher  liives  dien[i»  he  shall  be  their  proprie- 
tor:  but  a  swarm,  which  fly  from  and  out  of  my  hive,  are  minr 
so  long  as  I  can  keep  them  in  sight,  and  have  power  to}>ursue 
them ;  and  in  these  circumstances  no  one  else  is  entitled  to 
lake  thenu     Rut  it  hath  lieen  also  said*',  that  wiifi  us  the  only 
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ownership  in  bees  is  ratione  soli;  and  the  charter  of  the  forest  p, 
which  allows  every  freeman  to  be  entitled  to  the  honey  found 
within  his  own  woods,  affords  great  countenance  to  this  doc- 
trine, that  a  qualified  property  may  be  had  in  bees,  in  consider- 
ation of  the  property  of  the  soil  whereon  they  are  found. « 

In  all  these  creatures,  reclaimed  from  the  wildness  of^their 
nature,  the  property  is  not  absolute,  but  defeasible :  a  property, 
that  may  be'  destroyed  if  they  resume  their  antient  wildness 
and  are  found  at  large.  For  if  the  pheasants  escape  from  the 
mew,  or  the  fishes  from  the  trunk,  and  are  seen  wandering  at 
large  in  their  proper  element,  they  become  ferae  naturae  e^m; 
and  are  free  and  open  to  the  first  occupant  that  hath  ability  to 
seize  them.  But  while  they  thus  continue  my  qualified  or 
defeasible  property,  they  are  as  much  under  the  {H-otection  of 
the  law,  as  if  they  were  absolutely  and  indefeasibly  mine ;  and 
an  action  will  lie  against  any  man  that  detains  them  from  me, 
or  unlawfully  destroys  them.  It  is  also  as  much  felony  by 
common  law  to  steal  such  of  them  as  are  fit  for  food  ( 1 ),  as  it 
is  to  steal  tame  animals  •* :  but  not  so,  if  they  are  only  kept  for 
pleasure,  curiosity,  or  whim,  as  dogs,  bears,  cats,  apes,  parrots, 
and  singing-birds ' ;  because  their  value  is  not  intrinsic,  but 
depending  only  on  the  caprice  of  the  owner ' :  though  it  is  such 
an  invasion  of  property  as  may  amount  to  a  civil  injury,  and  [  594  j 
be  redressed  by  a  civil  action  ^.  Yet  to  steal  a  reclaimed  hawk 
is  felony  both  by  common  law  and  statute  " ;  which  seems  to  be' 
a  relic  of  the  tyranny  of  our  antient  sportsmen.  And,  among 
our  elder  ancestors,  the  antient  Britons,  another  species  o£ 

P  9  Hen.  III.  c.  13.  '  Bro.  Abr,  tU,  tretjtass,  407. 

"  1  Hal.  P.C.  512.  "  1  H«l.  P.  C.  51  »i.      1  Hawk.  P.  C. 

^  Lamb.  Eiren.  275.  c.  :33.     37  E.HI.  c  19. 

=  7  Rep.  18.     3  Inst.  109. 


(1)  In  ail  tbese  cases,  however,  in  which  the  first  presumption  is,  that 
the  animal  is  not  a  subject  of  property,  it  seems  that  it  muKt  be  shown, 
that  the  thief  knew  that  it  was  reclaimed;  a  fact  to  be  made  out  by  the 
same  circumstantial  evidence,  by  which  a  guilty  knowledge  is  commonly 
brought  home  to  a  party,  such  as  the  place  where,  and  the  manner  in 
which  it  was  taken,  kept,  or  used,  the  m^ans  of  knowledge  in  the  perty, 
hift.denial  of  the  fact,  or  giring  a  false  account,  ftc  1  Hawk.  P.  C.  c  33. 
s.  26.    East's  P.  C.  c.  x?L  s.  41. 
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reclaimed  animals,  viz.  cats,  were  looked  upon  as  creatures  of 
intrinsic  value ;  and  the  killing  or  stealing  one  was  a  grievous 
crime,  and  subjected  the  oflfender  to  afine ;  especially  if  it  be- 
longed to  the  Idng^s  household,  and  was  the  custos  horrei  regiU 
for  which  there  was  a  very  peculiar  forfeiture ''.  And  thus 
much  of  qualified  property'  in  wild  animals,  reclaimed  pei- 
industriam. 

2.  A  QUALIFIED  property  may  also  subsist  with  relation  to 
^mimvis  ferae  naturae^  ratione  impoientiae^  on  account  of  their 
own  inabili^.  As  when  hawks,  herons,  or  other  birds  build 
in  my  trees,  or  coneys  or  other  creatures  make  their  nests  or 
burrows  in  my  land,  and  have  young  ones  there;  I  have  a 
qualified  property  in  those  young  ones  till  such  time  as  they 
can  fly  or  run  away,  and  then  my  property  expires  * :  but, 
till  then,  it  is  in  some  cases  trespass,  and  in  others  felony,  for 
a  stranger  to  take  them  away  \  For  here,  as  the  owner  of  the 
land  has  it  in  his  power  to  do  what  he  pleases  with  them,  the 
law  therefore  vests  a  property  in  him  of  the  young  ones,  in  the 
same  manner  as  it  does  of  the  old  ones  if  reclaimed  and  con- 
fined; for  these  cannot  through  weakness,  any  more  than 
the  others  through  restraint,  use  their  natural  liberty  and 
forsake  him.  (2) 

"^  **  Si  quit  feUm,  horrei  regU  custo-  meat  umlUr  to  which,  sir  Edward  Coke 

"  dem^  ocdderit  velfurio  abMtulerit,  feli*  tells  as,  (7  Rep.  IS.)  there  antiently  was 

"  summa  cauda  sutpendtHur,  cajrite  are-  for  steahng   swans  ;    only   suspending 

"  am.  attin^entet  el  in  earn  grama  tritici  them  by  the  beak,  instead  of  the  tail. 
"effundartturfUsqittdumsummitaMcau-         *  Carta  de  JareU,    9  Hen.  II  I.  c.lS. 
**  dae   tritico   co-operiatur."      Wotton.  >   7  Rep.  17.      I>«mb.  Eiren.274. 

LL.  Wall.  I.  r*.  c  5.   V  5.      An  araerce- 


(2)  The  property  raiione  impolentitt  seems  resolvable  into  the  property 
ratione  toliy  wliich  the  author  mentions  in  chapter  twenty-seven.  It  may 
be  laid  down  as  a  general  rule,  that  the  owner  of  land  has  a  qualified  pro- 
perty in  all  wild  animals  commorant  on  the  land,  which  seems  to  be  a 
natural  result  of  the  right,  which  he  has  to  bring  trespass  against  any  one, 
vrho  breaks  into  the  land  to  take  them.  But  it  is  more  than  coextenrive 
with  that  right,  as  may  be  seen  by  the  instances  cited  hereinafter,  p.  419. 

Property  ratione  priviiegH  suspends  property  ratione  teli^  and  is  of  a 
still  more  extensive  nature,  because  it  is  not  taken  away  by  a  stranger*! 
ilriving  the  animal  beyond  the  limits  of  the  privilege.  Thus  if  A  starts  a 
hare  in  a  forest  or  wwrren  of  B,  hunts  it  into  the  ground  of  C,  and  kilb  it 
there,  the  property  remains  in  B.  Suiiom  v.  Moodf^  1  Ld.  Ray.  250. 
m  Mod.  145.     Churchyard  v.  Sttiddy,  MEast,  249.     See  po9t,419. 
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3.  A  MAN  may,  lastly,  have  a  qualified  property  iii  animals, 
Jerae  natwae,  propter  pritnlegium :  that  is,  he  may  have  the 
privilq^  of  hunting,  taking,  and  killing  th^m,  in  exclusion  of 
other  persons.  Here  he  has  a  transient  property  in  these  C  395  } 
animals,  usually  called  game,  so  long  as  they  continue  within 
his  liberty  * ;  and  may  restrain  any  stranger  from  taking  them 
therein :  but  the  instant  they  depart  into  another  liberty,  this 
qualified  property  ceases.  The  manner,  in  which  this  privi- 
lege is  acquired,  will  be  shewn  in  a  subsequent  chapter. 

The  qualified  property,  which,  we  have  hitherto  considered, 
extends  only  to  animalsy<pra^  ludurae^  when  either  reclaimed, 
impotent,  or  privileged.  Many  other  things  may  also  be  the 
objects  of  qualified  property.  It  may  subsist  in  the  very  ele- 
ments, of  fire  or  light,  of  air,  and  of  water.  A  man  can  have 
no  absolute  permanent  property  in  these,  as  he  may  in  the 
earth  and  land  ;  since  these  are  of  a  vague  and  fugitive  nature, 
and  therefore  can  admit  only  of  a  precarious  and  qualified 
ownership,  which  lasts  so  long  as  they  are  in  actual  use  and 
occupation,  but  no  longer.  If  a  man  disturbs  another,  and 
deprives  him  oftlie  lawful  enjoyment  of  these;  if  one  obstructs 
another's  antient  windows  »,  corrupts  the  air  of  his  house  or 
gardens  **,  fouls  his  water  S  or  unpens  and  lets  it  out,  or  if  he 
diverts  an  antient  watercourse  that  used  to  run  to  the  other's 
mill  or  meadow  ^ ;  the  law  will  animadvert  hereon  as  an  injury, 
and  protect  the  party  injured  in  his  possession.  But  tlie  pro- 
perty in  them  ceases  the  instant  they  are  out  of  possession ; 
for,  when  no  man  is  engaged  in  their  actual  occupation,  they 
become  again  common,  and  every  man  has  an  equal  right  to 
appropriate  them  to  his  own  use. 

These  kinds  of  qualification  in  property  depend  upon  the 
))eculiar  circumstances  of  the  subject-matter,  which  is  not  ca- 
pable of  beuig  under  the  absolute  dominion  of  any  proprietor. 
But  property  may  also  be  of  a  qualified  or  special  nature,  on 
account  of  the  peculiar  circumstances  of  the  own^r,  when  the 
thing  itself  is  very  capable  of  absolute  ownership.     As  in  case 

^  Cro.  Car.  554.     Mar.  48.     5  Mod.     ^  9  Kei>.  59.     Lut.  <i!i. 
:J76.     12  Mod.  144.  ^9Rcp.59. 

a  J)  Rcp.58.  *  1  Leon.  27J.     Skin.  :»89. 


SOS  THE  RIGHTS  Book  U. 

vSbaUmenl,  or  ddiTery  of  goods  to  aootker  penon  far  a  par- 
licular  use ;  as  to  a  carrier  to  comrej  to  London,  to  an  inn- 
keeper to  secure  in  bis  inn,  or  the  tike.  Here  there  is  no 
absolute  property  in  ^ther  the  bailor  or  the  bailee,  the  person 
deUveringy  or  him  to  whom  it  is  ddirered :  for  the  bailor  hath 
only  the  right,  and  not  the  immediate  possession ;  the  bailee 
hath  the  possession,  and  only  a  temporary  ri^t.  But  it  is  a 
qualified  property  in  them  both ;  and  each  of  them  ib  entitled 
to  an  action,  in  case  the  goods  be  damaged  or  taken  away : 
the  bailee  on  account  of  his  immediate  possession :  the  bailor, 
because  the  possession  of  the  bailee  is,  mediately,  his  posses- 
'  9um  also  ^  So  also  in  case  of  goods  pledged  or  pawned  upon 
condition,  either  to  repay  money  or  dherwise;  both  the 
pledgor  and  pledgee  have  a  qualified,  but  neither  of  them  an 
absdute,  property  in  them :  the  pledgor's  property  b  condi- 
tional, and  depends  upon  the  performance  of  the  coDdition  of 
repayment,  ^c;  and  so  too  is  that  of  the  pledgee,  whidi  de- 
pends upon  it's  non-^rformance  ^  The  same  may  be  said 
of  goods  distre'med  for  rent,  or  other  cause  of  distress:  whidi 
are  in  the  nature  of  a  pledge^  and  are  not,  at  the  first  takii^, 
the  absolute  property  of  either  the  distreinor,  or  party  dis- 
treined  upon ;  but  may  be  redeemed,  or  else  forfeited,  by  the 
subsequent  conduct  of  the  latter.  But  a  servant,  who  hath 
the  care  of  his  master's  goods  or  chattels,  as  a  butler  of  plate, 
a  shepherd  of  sheep,  and  the  hke,  hatli  not  any  property  or 
|)osses&ion  either  absolute  or  qualified,  but  only  a  mere  charge 
or  oversight  *. 

Having  thus  considered  the  several  divisions  of  proper^ 
in  possession^  which  subsists  there  only,  where  a  man  hath  both 
the  right  and  also  the  occupation  of  the  thing ;  we  will  proceed 
next  to  take  a  short  view  of  the  nature  of  property  in  acticn^ 
or  such  where  a  m^  hath  not  the  occupation,  but  meicfy  a 
bare  right  to  occupy  the  tiling  in  question ;  the  possession 
wliereof  may  however  be  recovered  by  a  suit  or  action  at  law ; 
from  whence  the  thing  so  recoverable  is  called  a  thiagv  or 
[^  397  1   ^^'^*^'  ''*  action  '*.     Thus  money  due  on  a  bond  is  a  chose  in 

'   1  hull.  Abr.  607.  ^  The  Mune  kUm,   and  \hK  nine,  d«- 

'   Cro.  Juc.  'I-iS.  noininatiun,    of    property   prevaaled    in 

>  :)  Initt.  108.  the  civil   l«w.     '*  Rem  in  bgnk  noUrit 
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iictioii ;  for  a  property  in  the  debt  vests  at  the  time  of  forfeiture 
mentioned  in  the  obligation,  but  there  is  no  possession  till 
recovered  by  course  of  law.  If  a  man  promises,  or  covenants 
with  me,  to  do  any  act,  and  Fails  in  it,  whereby  I  suffer  damage, 
the  recompence  for  this  damage  is  a  chose  in  action ;  for  though 
a  right  to  some  recOttij^ence  vests  in  me  at  the  time  of  the 
damage  done,  yet  what  and  how  large  such  recompence  shall 
bCj  can  only  be  ascertained  by  verdict ;  and  the  possession 
can  only  be  given  me  by  legal  judgment  and  execution.  .  In 
the  former  of  these  cases  the  student  will  observe,  that  the 
property,  or  right  of  action,  depends  upon  an  express  c6ntnict 
or  obligation  to  pay  a  stated  sum  :  and  in  the  latter  it  depends 
upon  an  implied  contract,  that  if  the  covenantor  does  not  per- 
form the  act  he  engaged  to  do,  he  shall  pay  me  the  damages 
I  sustain  by  this  breach  of  covenant  And  hence  it  may  be 
collected,  that  all  property  in  action  depends  entirely  upon 
contracts,  either  express  or  inrplied ;  which  are  the  only  regular 
means  of  acquiring  a  chose  hi  action,  find  of  the  nature  of  which 
we  ^hall  dii^durse  at  large  in  a  subsequent  chapter. 

At  present  we  have  only  to  remark,  that  upon  all  contracts 
or  promises,  either  express  or  implied,  and  the  iitfinite  variety 
of  cases  into  which  they  are  and  may  be  spun  out,  the  law  gives 
an  action  of  some  sort  or  other  to  the  party  injured  in  case  of 
nofi-performance ;  to  compel  the  wrlongdoer  to  do  justice  to 
the  party  with  whom  he  has  contracted,  find,  on  ikilure  of 
performing  the  identical  thing  he  engaged  to  do,  to  render 
a  satisfaction  equivalent  to  the  damage  sustained.     But  while 
the  thing,  or  it's  equivalent^  remains  in  aospense,  and  the  in- 
jured party  has  only  the  right  and  not  the  occupation,  it  is 
called  a  chose  in  action ;  being  a  thing  rather  in  potentia  than 
in  esse :  though  the  owner  may  have  as  absolute  a  property  in, 
and  be  as  well  entitled  to^  such  things  in  aetion,  as  to  things  in  [  398  J 
possession. 

And,  having  thus  distinguished  the  different  degree  or  quan- 
tity of  dominion  oxpropetiy  to  which  things  personal  are  subject, 

"  liobcre  inielligimur,  guotitns  ad  reai"  ** /iciumilnUf  petiHonitut,   penecutiom-' 
'**  fyerandum  earn  action/em  habeamm.**    **  bus.'    Nam  et  haee m  inMs  tste  vkUn- 
(Ff.4l.l.52,)AndngwiA,'*aegwtt&ni$,   "  «wr."     (jy.  50.16.  49.) 
**  adnumerabUur  eltam,  n  quid  at  m 
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w«  may  add  a  word  or  two  concerning  the  time  of  their  enjoy- 
mentj  and  the  number  oi ih&i(famers ^  in  conformity  to  the  me- 
thod before  observed  in  treating  of  the  property  of  things  real. 

First,  as  to  the  time  of  enjoyment.  By  the  rules  of  the 
antient  common  law,  there  could  be  no  future  property,  to 
take  place  in  expectancy,  created  in  personal  goods  and  chat- 
tels ;  because,  being  things  transitory,  and  by  many  accidents 
subject  to  be  lost,  destroyed,  or  otherwise  impaired,  and  the 
exigencies  of  trade  requiring  also  a  frequent  circulation  there- 
of, it  would  occasion  perpetual  suits  and  quarrels,  and  put  a 
stop  to  the  freedom  of  commerce,  if  such  limitations  in  re- 
mainder were  generally  tolerated  and  allowed.  But  yet  in 
last  wills  and  testaments  such  limitations  of  personal  goods 
and  chattels,  in  remainder  after  a  'bequest  for  life,  were  per- 
mitted * :  though  originally  that  indulgence  was  only  shewn, 
when  merely  the  use  of  the  goods,  and  not  the  goods  them- 
selves, was  given  to  the  first  legatee^;  the  property  being 
supposed  to  continue  all  the  time  in  the  executor  of  the  devi- 
sor. But  now  that  distinction  is  disregarded  ^ :  and  therefore 
if  a  man  either  by  deed  or  will  limits  his  books  or  furniture 
to  A.  for  life,  with  remainder  over  to  B.,  this  remainder  is 
good.  (3)  But,  where  an  estate-tail  in  things  personal  is  given 
to  the  first  or  any  subsequent  possessor,  it  vests  in  him  the  total 
property,  and  no  remainder  over  shall  be  (permitted  on  such 
a  limitation  *".  For  this,  if  allowed,  would  tend  to  a  perpe- 
tuity, as  the  devisee  or  grantee  in  tail  of  a  chattel  has  no  me- 
thod of  barring  the  entail :  and  therefore  tlie  law  vests  in  him 
at  once  the  entire  dominion  of  goods,  being  analogous  to  the 
fee-simple  which  a  tenant  in  tail  may  acquire  in  a  real  estate. 

[  399  ]  Next,  as  to  the  mimber  of  cramers.  Things  personal  may 
belong  to  their  owners,  not  only  in  severalty,  but  also  }n  joint- 
tenancy,  and  in  common,  as  well  as  real  estates.     They  can- 

'  1  fj(^,  C«s.  abr.  360.         ^  >  2  Frcem.  206. 

^  Mar.  106.  ■  1  P.  Wm».290. 


(.3)  But  it  is  questionable,  whether  such  u  limitation  by  deed  would  be 
valid ;  it  is  ubual,  I  believe,  in  such  a  case,  to  employ  the  intervention  of 
trustees. 
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not  indeed  be  vested'  in  coparcenary ;  because  they  do  Dot 
descend  from  the  ancestor  to  the  heir,  which  is  necessary  to 
constitute  coparceners.  But  if  a  horse,  or  other  personal  chat- 
tel, be  given  to  two  or  more,  absolutely,  they  are  joint-tenants 
hereof ;  and,  unless  the  jointure  be  severed,  the  same  doctrine 
of  survivorship  shall  take  place  as  in  estates  of  lands  and  tene- 
ments ".  And,  in  like  manner,  if  the  jointure  be  severed,  as 
by  either  of  them  selling  his  share,  the  vendee  and  the  remain- 
ing part-owner  shall  be  tenants  in  common,  without  any  jus 
acaescendi  or  survivorship  ^.  So  also,  if  100/.  be  given  by  will 
to  two  or  more,  equally  to  be  divided  between  them,  this  makes 
them  tenants  in  common  ^ ;  as  we  have  formerly  seen  %  the 
same  word  would  have  done  in  regani  to  real  estates.  But 
for  the  encouragement  of  husbandry  and  trade,  it  is  held 
that  a  stock  on  a  farm,  though  occupied  jointly,  and  also  a 
stock  used  in  a  joint  undertaking,  by  way  of  partnership  in 
trade,  shall  always  be  considered  as  common  and  not  as  joint 
property,  and  there  shall  be  no  survivorship  therein  ^. 

"  LitL  §  281.     1  V«rn.  482.  i  pag.  193. 

®  Litt.   §321.  r  I  Vera.  217.     Co.  Litt.182, 

P  1  £qu.  Cu.  abr.  292.    - 
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CUA1>TER    THE    TWENTY-SIXTH. 

or   TITLE  to  THINGS  PERSONAL 
BY  OCCUPANCY. 


T\/^E  are  next  to  consider  the  title  to  things  personal,  or  the 
various  means  of  acquiring^  and  of  losing,  such  property 
as  may  be  had  therein :  both  which  considerations  of  gain 
and  loss  shall  be  blended  together  in  one  and  the  same  view, 
as  was  done  in  oar  observations  upon  real  property ;  since  it 
is  for  the  most  part  impossible  to  contemplate  the  one,  with- 
out contemplating  the  other  also.  And  these  methods  of 
acquisition  or  loss  are  principally  twelve  :  —  1.  By  occupancy. 
2.  By  prerogative.  3.  By  forfeiture.  4.  By  custom.  5.  By 
succession.  6.  By  marriage.  7.  By  judgment.  8.  By  gift  or 
grant  9.  By  contract  10.  By  bankruptcy.  1 1.  By  testa- 
ment    12.  By  administration. 

And,  first,  a  property  in  goods  and  chattels  may  be 
acquired  by  occupana/ :  which  we  have  more  than  once 
remarked  *,  was  the  original  and  only  primitive  method  of 
acquiring  any  property  at  all ;  but  which  has  since  been  re- 
strained and  abridged,  by  the  positive  laws  of  society,  in 
order  to  maintain  peace  and  harmony  among  mankind. 
For  this  purpose,  by  the  laws  of  England,  gifts,  and  con- 
tracts, testaments,  legacies,  and  administrations,  have  been 
introduced  and  countenanced  in  order  to  transfer  and  con- 
tinue that  property  and  possession  in  things  personal,  which 
[  401  ]  has  once  been  acquired  by  the  owner.  And,  where  such 
things  are  found  without  any  other  owner,  they  for  the  most 
part  belong  to  the  king  by  virtue  of  his  prerogative ;  except 

■*  See  pag.  3.  8.  258* 
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in  home  lew  instances^  wherein  the  original  and  natural  right 
of  occupancy  is  still  permitted  to  subsist,  and  which  we  are 
now  to  consider. 

).  Thus,  in  the  first  place,  it  hath  been  said,  that  any- 
body may  seize  to  his  own  use  such  goods  as  belong  to  an 
Allien  enemy  ^  For  such  enemies,  not  being  looked  upon  as 
members  of  our  society,  are  not  entitled,  during  their  state  of 
enmity,  to  the  benefit  or  protection  of  the  laws ;  and  there- 
fore every  man,  that  has  opportunity,  is  permitted  to  seize  upon 
their  chattels,  without  being  compelled  as  in  other  cases  to 
make  restitution  or  satisfaction  to  the  owner.  But  this,  how- . 
ever  generally  laid  down  by  some  of  our  writers,  must  in 
reason  and  justice  be  restrained  to  such  captors  as  ai*e  autho- 
rized by  the  public  authority  of  the  state,  residing  in  the 
crown  ^  ;  and  to  such  goods  as  are  brought  into  this  country 
by  an  alien  enemy,  after  a  declaration  of  war^  without  a  safe- 
conduct  or  passport.  And  therefore  it  hath  been  hoiden  **, 
that  where  a  foreigner  is  resident  in  England,  and  afterwards 
a  war  breaks  out  between  his  country  and^ours,  his  goods 
are  not  liable  to  be  seized.  It  hath  also  been  adjudged,  that 
if  an  enemy  take  the  goods  of -an  Englishman,  which  are 
afteiVards  retaken  by  another  subject  of  this  kingdom,  the 
former  owner  shall  lose  his  property  therein^  and  it  shall  be 
indefeasibly  vested  in  the  second  taker  ;  unless  they  were  re^ 
taken  the  same  day,  and  the  owner  before  sun-set  puts  in  bis 
claim  of  property  ^.  Which  is  agreeable  to  the  law  of  nations, 
iis  understood  in  the  time  of  Grotius ',  even  with  regard  to 
captures  made  at  sea ;  which  were  held  to  be  the  property  of 
the  captors  after  a  possession  of  ^iwenty-ibur  hours ;  though 
the  modern  authorities  >  require,  that  before  the  ptopertj 
can  be  changed,  the  goods  must  have  been  brought  into  por^ 
and  have  continued  a  night  intra  prcesidia^  in  a  place  of  safe  [  402  1 
custody,  so  that  all  hope  of  recovering  them  was  k)6t  (1) 

^  Finch.  L.  178.  «  if^ 

"^  Freem.  40.  ^  dej.  6. 4;p.  L  3.  c.6.  $  S. 

'^  Bro.  Abr,  tiL  propertie,  38.  forfeii-'  *  Bynkenh.  quaett.  jur,  pM.  I,  4» 

57.  Rooc  de  jUsecur.  not*  66. 


ure 


( 1 )  The  question  what  b  a  oompletB  capture,  so  at  to  4hnMt  the  owaer's 
property,  b  eoliiidBred  by  the  Bn^irii  Law  in  cKflenM  pniHg#fitoir,  wkli' 

reference 
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And,  as  iii  the  goods  of  an  eDemy,  io  also  in  his  persoti^  a 
man  may  acquire  a  sort  of  qualified  propert}^,  by  taking  him 
a  prisoner  in  war*  ;  at  least  till  his  ransom  be  paid^.  (2)  And 


h    Bto.  AifT*  tit,  properties  18. 


We  meet  with  a  curious  writ  of 


trespKB  in  the  register  ;  102.)  Tcnr  break  • 
log  a  man**  house,  and  »eui&g  ludi  lib 


reference  to  dlffereot  parties,  l^t.  As  between  the  captor  and  owner,  it  is 
said  that  the  property  never  changes,  but  that  the  latter  may,  at  any  dis- 
tance of  ttuic,  and  after  any  solemnities  passed,  retake  his  own  again.  If 
by  this  is  meant,  that  during  the  war  be  may  seize  his  vessel  or  other  goods 
wherever  he  can  find  them  in  an  enemy*s  hands,  and  that  upon  recapture  she 
will  be  his  own  again  without  condemnation,  it  is  probably  quite  correct ; 
btit  in  a  general  sense,  the  terms  would  require  some  limitation  ;  because, 
I  conceive,  after  the  conclusion  of  the  war,  when  the  right  to  take  by  force 
had  ceased,  the  captor  would  have  a  good  title  as  against  the  original 
owner,  and  that  even,  if  the  veiisel  had  never  been  regularly  condemned. 
This  seems  warranted  by  the  decision  in  the  case  of  the  Harmontf,  (See 
VoL  III.  p.  108.  n.  (13),  She  had  been  captured  by  an  American,  and 
before  condemnation,  recaptured  after  the  cessation  of  hostilities ;  she  was 
then,  by  a  decree  of  the  court,  restored  to  the  owner,  on  payment  of  tnU 
va^ ;  yet  u[K>n  the  claim  of  the  captors,  she  was  decreed  to  be  delivered 
up  to  them  by  the  original  owner. 

2d,  As  between  the  captor's  vendee,  and  the  owner,  1  conceive  the  law 
would  be  the  same  as  in  the  former  case  ;  except  where  the  captor,  durinf^ 
the  war,  imd  while  the  right  of  recapture  subisistcd  against  him,  «eUs  to  a 
neutral,  against  whom  the  right  of  recapture  doe*  not  subsisL  In  this  case 
it  is  possible  that  the  captor  might  be  able  to  confer  a  title,  though  he  had 
none  hiujself ;  and  it  seems,  that  a  r^ular  condemnation  of  the  vessel  in 
a  competent  court  is  neeestary  and  sufficient  for  that  purpose.  See  2  Burr, 
694. 

3d,  As  between  the  recaptor  and  the  owner,  if  the  thing  taken  be  a  ship 
or  vessel,  or  any  goods  therein,  I  he  legislature  has  provided  for  the  cauc  by 
43  G.J.  c,  160.,  and  enacted  in  effect,  that  the  recaptor  can  never 
acquire  a  property  cs  against  the  owner,  (nit  mu^t  deliver  up  the  thing 
taken  on  payment  of  salvage  ;  which  is  one  eighth  of  the  value  if  tlie  re- 
capture be  made  by  any  of  H*  M*s.  ships,  and  one  siith  if  by  a  privateer  or 
any  other  ship*  Supposing  the  thing  taken  were  not  within  the  provisions 
of  the  statute,  the  law  of  nations  would  determine  the  question,  and  I  pre- 
sume the  principle  would  be  such  a  possession  by  the  original  captor,  as 
destroyed  all  hope  of  recovery  by  the  ow  ner. 

4th,  As  between  the  owner  insured,  and  the  insurer,  the  capture  iscotii* 
pletc,  so  that  the  former  may  abandon  to  tlic  latter,  and  claim  as  fur  a 
total  loss,  the  moment  it  is  made.  Whether  the  recovery  take  place  be- 
fore or  after  condemnation,  will  make  no  difference,  but  the  insurer  will 
then  stand  in  the  place  of  the  insured ;  and  be  entitled  to  the  ship  or  other 
thing  on  payment  of  the  stdvage.     Park  on  Ins.  lOPi\  Tih  edit. 

(2)  The  Wealth  lo  be  amassed  by  the  ransom  of  prisoners  oi  war  wjb»  one 
of  the  great  injJutcnieiUis  to  mililaiy  service,  and  curioun  inslunce*  oi  the 

in^ioitauctt 
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this  doctrine  seems  to  have  been  extended  to  n^-o-servants  \ 
who  are  purchased,  when  captives,  of  the  nations  with  whom 
they  are  at  war,  and  are  therefore  supposed  to  continue  in 
some  degree  the  property  of  their  masters  who  buy  them  : 
though,  accurately  speaking,  that  property  (if  it  indeed  con- 
tinues,) consists  rather  in  the  perpetual  service^  than  in  the 
body  or  person  of  the  captive  ^. 

2.  Thus  again,  whatever  moveables  are  found  upon  the 
surface  of  the  earth,  or  in  the  sea,  and  <ure  unclaimed  by  any 
owner,  are  supposed  to  be  abandoned  by  the  last  proprietor ; 
and,  as  such,  are  returned  into  the  common  stock  and  mass 
of  things  :  and  therefore  they  belong,  as  in  a  state  of  nature, 
to  the  first  occupant  or  fortunate  finder,  unless  they  &1I 
within  the  description  of  waifs  or  estrays,  or  wreck,  or  hid- 
den treasure  ;  for  these,  we  have  formerly  seen  ^,  are  vested 
by  law  in  the  king,  and  form  a  part  of  the  ordinary  revenue 
of  the  crown. 

3.  Thus  too  the  benefit  of  the  elements,  the  light,  the 
air,  and  the  water,  can  only  be  appropriated  by  occupancy. 
If  I  have  an  antieiit  window  overlooking  my  neighbour's 
ground,  he  may  not  erect  any  blind  to  obstruct  the  light : 
but  if  I  build  my  house  close  to  his  wall,  which  darkens  it, 

prisoner  at  large.  **  Quart  domumipdut  **  salis/actum  Jbret,  detinuU)  Jregii,  ei 

"  IV.  ajtud,  A.  {in  qua  idem  W.  quendam  **  ipsum  H.  cejnt    et  abduxit,  vd  quo 

"  H,   Scotum  jter  ijtsum  IF.  de  guerra  **  voluit  alrire  permisit,  ^c» 

**  captum     tanquam    prisonem    tuum,  *  2  Ler.  SOI. 

"  quotttque  siii  de  centum  lihriM^per  quat  ^  Carth.  396.  Ld.  Raym.  147.  Salk. 

"  idtm  H»  redemptionem  tuam  cum prae-  667. 

**fato  W.  pro  vUa  sua  ttUvanda  fecerat  '  Book  I.  ch.  8. 


importance  which  was  attached  to  this  consideration,  occur  in  history. 
Thus,  when  the  Maid  of  Orleans  was  to  be  brought  to  her  disgraceful  trials 
the  advisers  of  the  measure  thought  it  right  to  pay  her  captors,  whose  pro- 
perty she  had  become,  a  sum  equal  to  what  it  was  supposed  they  might  be 
able  to  make  by  her  ransom.  Turner's  Hist.  vol.  iii.  p.  101.  In  Fenn's  Let- 
ters is  one  from  an  En^h  admiral,  stating  his  determination  to  kill  or 
drown  the  crews  of  one  hundred  merchantmen  which  he  had  taken,  unless 
the  council  wish  to  preserve  their  lives.  Vol.  i.  p.  213.  Lingard's  Ifiit. 
vol  .V.  lis.  Sometimes  in  the  contracts  of  service,  the  king  stipulates  that  he 
should  be  allowed  to  buy  captives  of  a  certain  rank  from  the  captors  at  a 
certnin  price. 
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I  cannot  compel  him  to  demolish  his  wall ;  fur  there  the  first 
occupancy  is  rather  in  him,  than  in  me.  If  my  neighbour 
[  403  ]  inakes  a  tan-yard,  so  as  to  annoy  and  render  less  salubrious 
the  air  a(  my  house  or  gardens,  Ihe  law  will  iiirnish  me  with 
a  remedy ;  but  if  he  is  first  in  possession  of  the  air,  and  I 
fix  my  habitation  near  him,  the  nuisance  is  of  my  own  seeking, 
and  may  continue.  If  a  stream  be  unoccupied,  I  may  erect 
a  mill  thereon,  and  detain  the  water  ;  yet  not  so  as  to  injure 
my  neighboor^s  prbr  mill,  or  his  meadow:  for  he  hath  by 
the  Ant  occupancy  acquired  a  property  in  the  current. 

4.  With  regard  likewise  to  animals  Jerae  naturae,  all 
mankind  had  by  the  original  grant  of  the  Creator  a  right  to 
pursue  and  take  any  fowl  or  insect  of  the  air,  any  fish  or 
inhabitant  of  the  waters,  and^ny  beast  or  reptile  of  the  field ; 
and  this  natural  right  still  continues  in  every  individual, 
unless  where  it  is  restrained  by  the  civil  laws  of  the  country. 
And  when  a  man  has  once  so  seized  them,  they  become  while 
living  his  qualified  property,  or  if  dead,  are  absolutelj/ his  own  : 
flo  that  to  steal  them,  or  otherwise  invade  this  property,  is, 
according  to  their  respective  values,  sometimes  a  criminal 
offence,  sometimes  only  a  civil  injury.  The  restrictions, 
which  are  laki  upon  this  right,  by  the  laws  of  England,  relate 
priDeipally  to  royal  fish,  as  whale  and  sturgeon,  and  such 
terrestrial,  aerial,  or  aquatic  animals  as  go  under  the  deno- 
mination of  game ;  the  taking  of  which  is  made  the  exclusive 
right  of  the  prince,  and  such  of  his  subjects  to  whom  he  has 
granted  the  same  royal  privilege.  (3)  But  those  animals  which 
are  not  expressly  so  reserved,  are  still  liable  to  be  taken  and 
appropriated  by  any  of  the  king's  subjects,  upon  their  own 
territories;  in  the  same  manner  as  they  might  have  taken 
even  game  itself,  till  these  civil  prohibitions  were  issued: 
tliere  being  in  natui*e  no  distinction  between  one  species  of 
w3d  animals  and  another,  between  the  right  of  acquiring 
property  in  a  hare  or  a  squirrel,  in  a  partridge  or  a  butterfly : 
but  the  difference^  at  present  made,  arises  merdy  from  the 
positive  municipal  law. 


(5)  Seepost.  p.  415. 
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5.  To  tim  principle  of  occupancy  also  must  be  referred 
the  method  of  acquiring  a  special  personal  property  in  com. 
growing  on  the  ground,  or  other  enUdemefUs,  by  any  possessor 
of  the  land  who  hath  sown  or  planted  it,  whether  he  be  [  404  ] 
owner  of  the  inheritance,  or  of  a  less  estate :  which  embl^ 
ments  are  distinct  from  the  real  estate  in  the  land,  and  subject 
to  many,  though  not  all,  tlie  incidents  attending  personal 
chattels.  (4)  They  were  devisable  by  testaments  before  the  sta^ 
tute  of  wills/",  and  at  the  death  of  the  owner  shall  vest  in  his 
executor  and  not  his  heir ;  they  are  forfeitable  by  outlawry 
in  a  personal  action"*:  and  by  the  statute  11  Geo. II.  c.19. 
thougl)  not  by  the  common  law  ^,  they  may  be  dlstreined  for 
rent  arrere.  The  reason  for  admitting  the  acquisition  of  this 
special  property,  by  tenants  who  have  temporary  interests^ 
was  formerly  given  ^ ;  and  it  was  extended  to  tenants  in  fise^ 
principally  for  tlie  benefit  of  their  creditors :  and  therefore^ 
though  the  emblements  are  assets  in  the  hands  of  the  executor, 
are  forfeitable  upon  outlawry,  and  distreinabie  for  rent,  they 
are  not  in  other  respects  considered  as  personal  chattels :  and 
particularly  they  are  not  the  olyect  of  larceny  before  they 
are  severed  from  the  ground  ^. 

6«  The  doctrine  of  property  arising  fix>m  accession  is  also 
grounded  on  the  rigiit  of  occupancy.     By  the   Roman  law, 

""  Perk.  §  512.  "^  I  Roll.Abr.S66. 

"  Brt».    ^6r.   tit.   embUmeniM^  21.         ^  page  122.  146. 
5  Rep.  116.  1  3  Inst.  109. 


(4)  Mr.  Christian  controverts  this  doctrine,  and  I  tbkik,irith  justice;  the 
riglu  to  emblements,  so  far  from  being  a  natural  right  founded  on  occ«« 
pancy,  seems  to  be  one  of  the  most  strictly  technical  ri^ts  in  the  law. 
Possession  and  cultivation  of  land,  indeed,  while  they  continued,  would 
naturally  give  a  right  to  the  crops  and  product  of  every  kind ;  but  this  is  a 
right  to  certain  specified  products,  not  to  all,  continued  after  the  posMS- 
sion  of  the  land,  and  all  interest  in  it  has  ceased.  The  reason  too  is  ob- 
vious, and  artificial,  encouragement  of  cultivation,  by  assuring  to  the  culti- 
vator the  produce  of  his  labour.  This  reason  equally  applies  to  tenant ' 
in  fee,  as  to  tenant  for  Ufo,  or  years ;  it  is  the  same  thing  to  ghre  a  man 
the  right  of  disposition,  as  to  give  him  the  thing  itself,  and  wfaea  land  was 
not  devisable,  the  doctrine  of  emblements  bad  this  eflbct  as  to  the  crops. 
The  oldest  tenant  in  fee  might  continue  to  cultivate  with  care^  secure  that 
he  might  dispose  of  the  produce  as  he  pleased. 
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if  any  given  corporeal  substance  received  afterwards  an 
accession  by  natural  or  by  artificial  means,  as  by  the  growth 
of  vegetables,  the  pregnancy  of  animals,  the  embroidering  of 
cloth,  or  the  conversion  of  wood  or  metal  into  vessels  and 
utensils,  the  original  owner  of  the  thing  was  entitled  by  his 
right  of  possession  to  the  property  of  it  under  such  it's  state 
of  improvement ' :  but  if  the  thing  itself  by  such  operation, 
was  changed  into  a  different  species,  as  by  making  wine,  oil, 
or  bread,  out  of  another's  grapes,  olives,  or  wheat,  it  belonged 
to  the  new  operator ;  who  was  only  to  make  a  satbfaction  to 
tlie  former  proprietor  for  the  materials  which  he  had  so  con- 
verted*. And  these  doctrines  are  iniplicidy  cc^ied  and 
adopted  by  our  BractonS  and  have  since  been  confirmed  by 
[  ^05  ]  many  resolutions  of  die  courts  "•  It  hath  even  been  held, 
that  if  one  takes  away  and  clothes  another's  wife  or  son,  and 
afterwards  they  return  home,  the  garments  shall  cease  to  l)e 
his  property  who  provided  them,  being  annexed  to  the  person 
of  the  child  or  woman  ^. 

7.  But  in  the  case  of  confusion  of  goods,  where  those  of 
two  persons  are  so  intermixed  that  the  several  portions  can 
be  no  longer  distinguished,  the  English  law  partly  agrees 
with,  and  partly  differs  from,  the  civil.  If  the  intermixture 
be  by  consent,  I  apprehend  that  in  both  laws  the  proprietors 
have  an  interest  in  common,  in  proportion  to  their  respective 
shares  *.  But  if  one  wilfully  intermixes  his  money,  corn, 
or  hay,  with  that  of  another  man,  without  his  approbation 
or  knowledge,  or  casts  gold  in  like  manner  into  another's 
melting  pot  or  crucible,  the  civil  law,  though  it  gives  the  sole 
property  of  the  whole  to  him,  who  has  not  interfered  in  the 
mixture,  yet  allows  a  satisfaction  to  the  other  for  what  he 
has  so  improvidently  lost  ^  But  our  law,  to  guard  against 
fraud,  gives  the  entire  property,  without  any  account,  to  him 
whose  original  dominion  is  invaded,  and  endeavoured  to  Ix: 
rendered  uncertain  without  his  own  consent  *. 

'  InU.  2.1.25,  26.  St.     //*.  6.  1.  5.  •  Moor.  214. 

•  IfiU,  2.1.  25.  34.  *  InH,2.  1.  27,  28.      1  Vera.  217. 

•  /.  2.  c.  2&S.  '  /n*/.  2.  1.28. 

•  Bro.  jtbr.  Hi.  jfrojterlie,  23.  ^oor,  •  Popb.38.  2  Bul«tr.  325.  1  Hal. 
20.     Poph.  38.  P.  C.  513.      2Vern.  516. 
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8.  There  is  still  another  species  of  property,  which  (if  it 
subsists  by  the  common  law)  being  grounded  on  lal)our  and 
invention,  is  more  properly  reducible  to  the  head  of  occu- 
pancy than  any  other;  since  the  right  of  occupancy  itself  is 
supposed  by  Mr.  Locke  *  and  many  others  ^,  to  be  founded 
on  the  personal  labour  of  the  occupant.  And  this  is  the 
right,  which  an  author  may  be  supposed  to  have  in  his  own 
original  literary  compositions :  so  that  no  other  person  with- 
out his  leave  may  publish  or  make  profit  of  the  copies.  When 
a  man  by  the  exertion  of  his  rational  powers  has  produced 
an  original  work,  he  seems  to  have  clearly  a  right  to  dispose  of 
that  identical  work  as  he  pleases,  and  any  attempt  to  vary  the 
disposition  he  has  made  of  it,  appears  to  be  an  invasion  of  that  [  406  ] 
right.  Now  the  identity  of  a  literary  composition  consists  en- 
tirely in  the  sentiment  and  tlie  language;  the  same  conceptions, 
clothed  in  the  same  words,  must  necessarily  be  the  same  com- 
position :  and  whatever  method  be  taken  of  exhibiting  that 
composition  to  the  ear  or  the  eye  of  another,  by  recital,  by 
writing,  or  by  printing,  in  any  number  of  copies,  or  at  any 
period  of  time,  it  is  always  the  identical  work  of  the  author 
which  is  so  exhibited;  and  no  other  man  (it  hath  been  thought) 
can  have  a  right  to  exhibit  it,  especially  for  profit,  without 
the  author's  consent  This  consent  may  perhaps  be  tacitly 
given  to  all  mankind,  when  an  author  suffers  his  work  to  be 
published  by  another  band,  without  any  claim  or  reserve  of 
right,  and  without  stamping  on  it  any  marks  of  ownership ;  it 
being  then  a  present  to  the  public,  like  building  a  church  or 
bridge,  or  laying  out  a  new  highway ;  but,  in  case  the  author 
sells  a  single  book,  or  totally  grants  the  copyright,  it  hath 
been  supposed,  in  the  one  case,  that  the  buyer  hath  no  more 
right  to  multiply  copies  of  that  book  fqr  sale,  than  he  hath  to 
imitate  for  the  like  purpose  the  ticket  which  is  bought  for  ad- 
mission to  an  opera  or  a  concert;  and  that  in  the  other,  the 
whole  property,  with  all  it's  exclusive  rights,  is  perpetually 
transferred  to  the  grantee.  On  the  other  hand  it  is  urged, 
that  though  the  exclusive  property  of  the  manuscript,  and  all 
which  it  contains,  undoubtedly  belongs  to  the  author,  be/bre 
it  is  printed  or  published  ;  yet,  from  the  instant  of  publica- 
tion, the  exclusive  right  of  an  author  or  his  assigns  to  UiQ 

*  on  Gov.  part  2.  ch  J  ^  Scs  pag.  8. 
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soJe  commimication  of  his  ideas  immediately  vanishes  and 
evaponites;  as  being  a  right  of  too  subtile  and  unsabstantial 
a  nature  to  become  the  subject  of  property  at  the  common 
law,  and  only  capable  of  being  guarded  by  positive  statutes 
and  special  provisions  of  the  magistrate. 

The  Roman  law  adjudged,  that  if  one  man  wrote  an}-  thing 
on  the  paper  or  parchment  of  anotlier,  the  writing  should  be- 
long to  the  owner  of  the  blank  materials*^:  meaiiiiig  thereby 
the  mechanical  operation  of  writing,  for  which  it  directed  the 
[  407  ]  scribe  to  receive  a  satisfaction  ;  for  in  works  of  genius  and 
invenlion,  as  in  painting  on  another  man's  canvas,  the  same 
law^  ^  gave  the  canvas  to  the  painter.  As  to  any  other  pro- 
perty in  the  works  of  the  understanding,  the  law  is  silent ; 
though  the  sale  of  literary  copies,  for  the  purposes  of  recital 
or  multiplicatioUj  is  certainly  as  antient  as  the  times  of  Te- 
rence "j  Martial  '^,  and  Ststius «.  Neither  with  us  in  Eng- 
land hath  tliere  been  (till  very  lately)  any  final *"  determination 
upon  the  right  of  autliors  at  the  common  law. 

But  w^hatever  inherent  copyright  might  hare  been  sup- 
posed to  subsist  by  the  common  law,  the  statute  8  Ann.  c.  1 9. 
(amended  by  stat.  15  Geo.  Ill,  c.SS.)  hath  now  declared  that 
the  author  and  his  assigns  shall  have  the  sole  liberty  of  print- 
ing anfl  reprinting  his  works  for  the  term  of  fourteen  years, 
and  no  longer  * ;  and  hath  also  protected  that  property  by  ad- 
ditional penalties  and  forfeitures:  directing  farthen  that  if,  at 
the  end  of  that  term,  the  author  himself  be  living,  the  right 
sliall  then  return  to  him  far  another  term  of  the  same  dura- 


*  Si  in  dinrtU  memhranitDe  tuU  car- 
men vd  ftistortam  iW  oratiimfm  TiHut 
tcrip»eritf  hujui  corpora  nim  Titiui  *ett 
tu  iLimiHtu  as^  videru,  Irul*  2.  1 .  S^* 
See  ^g.  404* 

«  md.  s  34. 

*  Prvi.  in  Eunuch. QO. 

*  Epigr^LGlAvl*!.   %i\i.3*  iir.194. 

*  Jilt'.  viL  83. 

*^  Since  tills  wis  first  wntteii»  h  vr$a 
detcrtnSiietl  ill  the  c»»  of  Jtfi/fcr  V.  TWy- 
Im-,  in  B,  R,  PaUh,  'J  Geo.  111.1 7G9, 


thMt  nn  eidu«tfc  and  pcrmnnent  cop|w 
riglil  in  authors  subsisted  bj  the  c 
inon  1aw«  But  afterwards,  in  the 
o(  D9Hai(ts(m  x, Beckett  1>efore  tbeliouM^ 
of  lords,  22  Febr.  1774,  it  wa»  held  tliat 
no  ctipy right  now  sijbsi»U  in  author*, 
■flier  the  expiration  of  the  leveral  t«nns 
created  by  tbe  statute  of  queen  Anne. 

'   By  statuu?  1 5  Ovo,  III.  c.  53'  \ 
addition  ill  privileges  in  tliis  respect 
granted  to  the  univeniticMi,  and  i 
otlier  Jeamed  !ic»cietiefL 


^ 
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tion(5) : — and  a  similar  privilege  is  extended  to  die  inventors 
of  prints  and  engravings,  for  the  term  of  eight-and- twenty 


(5)  By  the  S4G.3.  c,  156,  tiie  tenn  of  cop3'righL  in  the  author  and  his 
a&ajgncc  by  in:itrument  in  writing,  is  extended  to  twcntj-eight  years  abso- 
lutely, and  fur  the  fife  of  the  author  if  he  &iirvi%*es  that  period  ;  whoever 
riolates  it,  is  liable  to  a  ispcciiil  aetion  on  the  case  with  dbnblc  costs,  and 
forfeiture  of  the  pirated  edition  to  the  owners  of  the  copyright ;  as  welJ  as 
to  a  penally  of  threepence  a  sheet,,  to  be  paid  one  moiety  to  the  ting,  and 
the  other  to  any  informer  who  shall  sue  for  it. 

No  subject  has  been  more  diseusseij,  either  in  its  general  principles,  or 
particular  details,  than  that  of  literary  properly ;  the  abstract  and  nbsolute 
rights  of  anthora  to  a  property  in  the  production  of  their  intellects  was 
long  miiintaincd  by  the  greatest  omajnents  of  the  lieneh  and  bar;  mid 
ttnce  the  decision  of  that  point  finally  in  the  negative,  the  extent  to  which, 
find  the  terms  upon  which  a  limited  property  should  be  f^ranted  by  the 
legislature,  have  been  equally  matters  of  warm  dispute.  These  que»ttonii 
do  not  sccin  finally  settled. 

Under  the  last  act  it  h  expressly  provided,  that  the  neglect  to  enter  a 
work  at  Stationer's  Hall  shall  not  at  41II  affect  the  copyright ;  but  that 
neglect  h  punishable  with  a  penalty  to  he  recovered  by  any  common  in- 
former ;  and  the  publisher  is  still  obliged  to  supply  eleven  copies  of  the 
first  edition  to  the  British  Mu?ieum,  ami  ten  other  public  libraries,  the 
copy  for  the  British  Museum  to  be  on  the  best  paper  on  which  the  work 
is  printed,  and  those  for  the  others  on  the  paper  of  which  the  largest 
impression  for  sale  consists.  It  is  against  this  regulation  that  the  prin- 
cipal complaints  are  now  made ;  it  i&  said  to  be  an  oppressive  Uta  on  the 
publishers  of  exj>ens5ive  works,  and  to  operate  as  a  restraint  amounting 
almost  to  a  prohibition  of  the  publication  of  certain  works,  which  are  very 
costly,  and  limited  in  the  number  of  copies-  It  is  probable  that  this  ques- 
tion will  ai^ain  he  submitted  to  the  consideration  of  the  legislature. 

Upon  the  principle  of  preventing  a  civil  injury  which  a  court  of  law  can 
only  redress,  the  court  of  chancery  interferes  to  protect  the  owners  of 
copyright  by  issuing  an  injunction  to  restrain  the  sale  of  pirated  copies, 
and  an  order  to  produce  an  account  of  such  copies  printed  and  sohL  This 
has  carried  the  greater  number  of  cases  on  the  subject  into  those  courts. 
The  principle  on  which  the  court  interferesj  is  the  protection  of  property ; 
it  require*,  therefore,  a  clear  title  in  the  party  complaining,  as  the  condition 
of  its  interterence.  It  follows  from  this^  that  the  work  must  be  of  sucli  a 
nature,  that  damages  might  be  recovered  in  a  court  of  common  law  for 
pirating  it ;  that  is,  it  must  be  a  work  neither  of  an  immoral,  scandalous, 
or  libellous  character.  Whether  the  work  was  in  manuiscript  or  print,  and 
whether  the  author  did  or  did  not  intend  to  make  a  jirofit  by  its  publi- 
cation,  is  immateriah  If  the  right  or  theinfringment  be  disputed  in  fact^  the 
court  will  sometimes  direct  an  issue  to  be  tried  in  a  court  of  common  law, 
and  finally  sustain  or  dissolve  the  injunction  according  to  the  rcialt  of 
that  trial.  See  Walcoi  v,  tValker,  7  Ves,  J.  I.  Southei/  v.  Skfrwood, 
s  Mer.  435, 
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years,  by  the  statutes  of  8  Geo.IL  c.  13.  and  7  Geo, III.  c,38- 
besides  an  action  tor  damages,  with  double  costs,  by  statute  j 
17  Geo.  II L   c,  57.  (6)      All  which  parliamentary  prolecl ions  j 
appear  to  have  l>eeii  suggested  by  the  excepUDri  in  the  statute  i 
of  monopolies,  21  Jiic,  I.  c.  3.  which  allows  a  royal  patent  of 
privilege  to  be  granted  for  fourteen  years  to  any  inventor  of  a 
new  manufacture,  for  die  sole  working  or  making  of  tJie  same; 
by  virtue  whereof  it  is  heltl,  that  a  temporary  property  dierein 
becomes  vested  in  die  king's  patentee  '^-(7) 

»  1  Vern.  69.  ^* 


It  fhauld  be  oliiiervefl  in  coiiclu»ioti,  tfiat  tlie  statute*  of  copyright  are 
contictercd  to  ftave  reference  to  British  printings,  ami  British  piihlicfltion. 
If  an  author  prints  jind  publishes  ubrond,  nnd  does  not  use  due  ililigeiice 
to  become  tbe  first  printer  mid  puhUsher  liere  also,  any  third  [>cr«un  pro- 
curing the  work  froni  abroad,  may  innocently  print  and  publish  it  Jicre, 
Ciemrnii  \\  Waiker,  a  0.  &  C.  861 . 

(6)  The  principle  of  these  acts  has  been  extended  by  the  38G,j,  c*7l», 
and  the  54  G.  5.  c.56.  to  the  case  of  ficulptnrc.  The  copjTighl  (if  it  may  lie 
8o  cali«<l)of  all  modclif  copies,  or  casts,  of  any  subject  being  matter  of  inven- 
tion in  sculpture  or  relief,  is  vested  in  the  first  author  or  hi*  assignee,  lor  the 
term  of  fourteen  years,  and  fourteen  more  if  the  author  is  alive  at  the  end 
of  the  first  fourteen,  proridctl  the  proprietor's!  name  with  the  date  be 
aiExed  l^fore  the  first  publication.  Whoever  violutes  this  right,  is  subject 
to  an  action  on  the  case  by  the  proprietor,  in  which,  besides  such  thunage* 
as  a  jur)'  shall  give,  he  shall  pay  double  costs  of  iuit  j  but  the  action  roii»t 
be  brought  within  six  months  after  discovery  of  the  oflctice. 

{!)  I  forbear  to  go  into  any  analysis  of  the  numerous  cases,  which  are  to 
be  found  in  the  books  on  the  stibject  of  patents.  The  two  main  conditions 
of  a  leignl  patent  are  imphed  in  the  text  —  the  thing  in  favour  of  which  it 
is  granted,  miij^t  he  a  new  original  invention,  as  brought  into  pmctire;  and 
the  patentee  must  furnish  ito  clear  a  specification  of  it,  that  the  public  may 
be  abli;  to  have  the  benefit  of  it  as  fully  and  as  cheaply  a&  the  patentee 
hiniaelf,  at  the  end  of  the  fourteen  years,  during  which  he  is  rewarded  for 
his  ingeniiity  by  havintj  the  sole  making  of  it.  I  b(^  to  refer  the  student 
to  Sir  W.  D.  Evan's  note  on  the  tlat.  of  James,  in  his  Collection  of  the 
Statutes,  vol.  ii.  p.  3* 
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CHAPTER    THE    TWENTY   SEVENTH. 

OF  TITLE  BY  PREROGATIVE  and 
FORFEITURE. 


A     8ECOND   inethtHl   of  aajuiring   |uoperly   in  personal 

chattels  is  by  the  klftg's  prerogative :  whereby  a  right  may 

accrue  either  to  the  crown  itself,  or  to  such  as   cluiiu   under 

the  title  of  the  crown,  as  by  the  king*s  grant,  or  by  prescrip- 

lioii»  which  supptjses  an  mitienl  irraiiL 

SfJCff  in  the  first  place  are  all  tribtUes^  itLies^  aud  atstofju^ 
whether  constiltitionally  inherent  ia  the  crown,  as  flowers  of 
the  prerogative  an<l  branches  of  the  ccnsas  regalh  or  antient 
royal  revenue,  or  whether  tliey  be  occxisioually  creiited  by 
authority  of  parhaaient ;  of  both  which  species  of  reveinie 
we  Ireatetl  largely  in  the  former  volume.  In  these  the  king 
acquires  ajul  the  subject  loses  a  property,  tJic  instant  they 
become  due:  if  paid,  they  are  a  chose  m  possession;  if  unpaid, 
a  chose  in  action.  Hither  also  nmv  be  referretl  all  forfeitures, 
^iie^j  and  amercements  due  to  the  king,  which  accrue  by 
virttie  of  his  antient  prerogative,  or  by  particular  modern 
statutes  :  which  revenues  ci^ated  by  stiitiite  ch»  always  assi- 
inilate,  or  take  tlie  same  nature,  with  the  antient  revenues  ; 
and  may  therefore  be  Jooked  upon  as  arising  from  a  kind  ol' 
artificia!  or  secondary  prerogative-  And,  hi  either  case,  the 
owner  of  the  thing  ibrfeited,  and  the  person  iined  or  amerced, 
lose  and  part  witli  the  property  of  the  forfeiture,  ?infi^  or 
amercement,  the  instant  ihe  king  or  his  graptce  acquires  it. 


In  these  several  methods  of  acquiring  property  by  pre rogn-    [  409  1 
live  there  is  also  this  peculiar  quality,   that  the  king  cannot 
have  a  jatni  property  witli  any  person  in  one   entire  chattel, 
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or  such  a  one  as  is  not  capable  of  division  or  sepanition ;  but 
where  the  titles  of  the  king  and  a  subject  concur,  the  king 
shall  have  the  whole :  in  like  manner  as  the  king  cannot^ 
either  by  grant  or  contract,  become  a  joint-tenant  of  a  chattel 
real  with  another  person^;  but  by  such  grant  or  contract  shall 
become  entitled  to  the  whole  in  severalty.  Thus,  if  a  horse 
be  given  to  the  king  and  a  private  person,  tije  king  shall 
have  the  sole  property :  if  a  bond  be  made  to  the  king  and  a 
subject,  the  king  shall  have  the  whole  penalty ;  the  debt  or 
duty  being  one  single  chattel  ^;  and  so,  if  two  persons  have 
the  property  of  a  horse  between  thenij  or  have  a  joint  debt 
owing  them  on  bond,  and  one  of  them  assigns  his  part  to  the 
king,  or  is  attainted,  whereby  his  moiety  is  forfeited  to  the 
crown;  the  king  shall  have  the  entire  horse,  and  entire  debt*^. 
For,  as  it  IS  not  consistent  with  the  dignity  of*  the  crown  to 
lie  partner  with  a  subject,  so  neither  does  the  king  ever  lose 
his  right  in  any  instance ;  but  where  they  interfere^  his  is 
always  preferred  to  that  of  another  person  *":  fioni  whicli  two 
principles  it  is  a  necessary  consequence,  tlmt  the  innocent 
though  unfortunate  partner  must  lose  his  share  in  both  the 
debt  and  the  horse,  or  in  any  other  chattel  in  the  same  cir* 
cumstances. 


This  doctrine  has  no  opportunity  to  take  place  in  certain 
other  instances  of  tide  by  prerogative,  that  remain  to  be 
mentioned  :  as  the  chattels  diereby  vested  are  originally  and 
solely  vested  in  the  crown,  wntlioiit  any  transfer  or  derivative 
assignment  eitlier  by  deed  or  law  from  any  former  proprietor^ 
Such  is  the  acquisition  of  property  in  wreck,  in  treasure-trove, 
in  waifs,  in  estrays,  in  royal  fish,  in  swans,  and  the  like  ; 
f  410  ]  which  are  not  transferred  to  the  sot^e reign  from  miy  former 
owner,  but  are  originally  inherent  in  him  by  tlie  rules  of  law, 
and  are  derived  to  particular  subjects,  as  royal  franchises,  by 
his  bountj%  These  are  ascribed  to  him,  partly  upon  the 
particular  reasons  mentioned  in  the  eighth  chapter  of  tlie 
Ibrmer  book ;  and  partly  upon  the  general  principle  o^  their 
being  bona  vacantia^  and  therefore  vested  in  the  king,  as  well 


*  Sc«pog.  184. 

*  Fit*.    Abf^    u  deiiCf   38, 
2-11. 


'   Cro.     Elit,  26S,        Plowd.    323. 
Piow(U     Finch.  Law,  I7«.      10  Mud,  'M5^ 

"  Co.  Litt,  no. 
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to  preserve  the  peace  of  the  public,  as  in   trust  to  employ 
them  for  the  safety  and  ornament  of  the  commonwealth. 

There  is  also  a  kind  of  prerogative  copyright  subsisting  in 
certain  books,  which  is  held  to  be  vested  in  the  crown  upon 
different  reasons.  Thus,  ].  The  king,  as  the  executive 
magistrate,  has  the  right  of  promulgating  to  the  people  all 
acts  of  state  and  government.  This  gives  him  the  exclusive 
privilege  of  printing,  at  his  own  press,  or  that  of  .his  grantees, 
all  acts  of  parliament^  proclamations^  and  orders  of  council, 
2.  As  supreme  head  of  the  church,  he  hath  a  right  to  the 
publication  of  all  liturgies  and  books  of  divine  sei-vice.  3.  He 
is  also  said  to  have  a  right  by  purchase  to  the  copies  of  such 
law'booksy  gi-ammars,  and  other  compositions,  as  were  co;n- 
piled  or  translated  at  the  expence  of  the  crown.  And  upon 
these  two  last  principles,  combined,  the  Exclusive  right  of 
printing  the  translation  of  the  Bible  is  founded.  (1) 

There  still  remains  *  another  species  of  prerogative  pro- 
perty, founded  upon  a  very  different  principle  from  any  that 
have  been  mentioned  before ;  the  property  of  such  animals 
ferae  naturae^  as  are  known  by  the  denomination  of  game^ 
with  the  right  of  pursuing,  taking,  and  destroying  them: 
which  is  vested  in  the  king  alone,  and  from  him  derived  to 
such  of  his  subjects  as  have  received  the  grants  of  a  chase,  a 
park,  a  free  warren,  or  free  fishery.     This  may  lead  us  into 


(1)  It- has  been  argued  that  copyright  in  the  king  and  his  subjects  standi 
on  the  same  foundation  of  property,  and  therefore  that  when  it  was  deter- 
mined, that]  no  such  right  existed  in  the  latter,  it  should  have  followed, 
that  there  was  none  in  die  former.  See  Evans'  Coll.  of  Stat,  vol.ii.  p.  15. 
But  it  should  be  remembered,  that  in  the  case  of  Donaldson  v.  Beckett,  re- 
ferred to  at  p.  407.,  a  majority  of  judges,  affirmed  the  existence  of  such  a' 
right  in  the  subject  at  common  law,  but  held  that  it  was  restrained  or  taken 
away  by  the  statute,  which  statute  would  have  no  operation  on  tlic  same 
right  in  the  king. 

Lord  Camden,  however,  treated  this  foundation  of  copyright  in  the 
crown  with  great  contempt,  and  specifically  as  applied  to  the  translation 
of  the  Bible.  It  seems  perhaps,  therefore,  safer  to  rest  it  on  those  groundi 
of  public  convenience,  which  are  the  best  foundations  of  all  prerogative 
rights ;  and  at  all  events,  the  right  itself  has  now  been  admitted  for  to 
many  centuries,  that  even  they  who  oppose  it  in  theory,  confess  that  it 
cannot  in  practice  be  attacked  with  any  success. 
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was  replenLshetl  with  all  sorts  of  game  in  ihe  times  of  the 
Britons;  who  lived  in  a  w^ild  and  pastoral  manner,  without 
enclosing  or  improving  their  grountlsj  and  derived  much  of 
their  subsistence  from  the  chase,  which  they  id  I  enjoyed  in 
common.  But  when  husbandry  took  place  under  the  Saxon 
government,  and  lands  began  to  be  cultivated,  improvetl,  and 
enclosed,  the  beasts  naturally  fled  intt>  the  woody  and  desart 
tracts;  which  were  called  the  forests,  and,  having  never  Ijeen 
disposed  of  in  the  first  distribution  of  lauds,  were  therefore 
lield  to  belong  to  the  crown.  These  were  filled  with  gi'eat 
plenty  of  game^  which  our  royal  sportsmen  reserved  for  their 
[  ilS  ]  own  diversion,  on  pain  of  a  pecuniary  forfeiture  for  such  as 
interfered  with  their  sovereign*  But  every  freeholder  had  the 
full  hberty  of  sporting  upon  his  own  territories,  provided  he 
abstained  from  the  king's  forests :  as  is  fully  expressed  in  the 
laws  of  Canute  %  and  of  Edward  the  Confessor  " :  "  Sif  qniiibH 
*'  homo  iUgnus  venaiiatie  sua^  in  sj/hxiy  et  in  agfiSy  sibi  propriis, 
**  et  in  dominio  ma :  et  abstineat  omnis  homo  a  rrnariis  regiis^ 
''*'  nhicunqne  paccm  as  habere  vohteril  /'  which  indeed  was  the 
antieiit  law  of  the  Scandinavian  continent,  from  whence  Canute 
probably  derived  it.  "  Cnique  mim  in  propria ^fttndo  qiuindibct 
**  Jeram  qtrnqtm  modo  vefiari  permissum  ^." 


However,  u|>oti  the  Norman  conquest,  a  new  doctrine 
look  place:  and  the  right  of  pursuing  and  taking  all  beasts 
of  chase  or  i^efmrj/^  and  such  other  animals  as  were  accounted 
game^  was  then  held  to  belong  to  the  king,  or  to  such  only 
SIS  were  authorise<l  under  him.  And  this  as  well  upon  the 
pritjciples  of  the  feodal  law,  tliat  the  king  (s  the  ultimate  pro- 
prietor of  all  the  lands  in  the  kingdom,  they  being  all  held  of 
him  as  the  chief  lord,  or  lord  paramount  of  tlic  fee;  and  that 
therefore  he  has  the  right  of  the  universal  soil,  to  enter  tliereon, 
and  to  chase  and  tiikc  such  creatures  at  his  pleasure :  as  also 
upon  another  njaxim  of  the  common  law,  which  we  have  fre- 
ipieutly  cited  and  illustrated,  that  tliese  animals  are  bona  tw- 
cantia,  and,  having  no  other  owner,  belong  to  the  king  by  his 
prerogative.  As  therefore  the  former  reason  was  held  to  vest 
in  the  king  a  right  to  pursue  and  lake  them  any  where ;  Ute 


*  e,  77. 
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latter  was  supposcfl  to  give  the  king,   and  such  n^  be  shoukl 
authorize^  a  sok  and  exclusive  right. 

This  right,  thus  newly  vested  in  the  crown,  was  exerted 
witli  the  utmost  rigour,  at  and  alter  the  time  of  the  Norman 
establishment ;  not  only  in  the  antient  forestSj  but  in  the  new 
ones  which  the  coutjuertir  niude,  by  layiu*^  together  viist  tract.s 
of  country  depopulated  for  that  purpose,  and  resenr'ed  solely 
for  the  king's  royal  diversion;  in  which  were  exercised  the  [  41G  ] 
most  horrid  tyrannies  and  oppressions,  under  colour  of  forest 
law,  for  die  sake  of  preserving  the  beasts  of  chase  :  to  kill  any 
of  which*  within  the  timils  of  the  forest,  was  as  penal  as  llie 
death  of  a  man.  And,  in  pursuance  of  the  same  principle, 
king  John  laid  a  total  interdict  upon  the  whtged  as  well  as  the 
Jbur-fooied  creation :  **  cajptutam  avium  }kt  tntam  Angl/am 
iftierdixii  \"  The  cruel  and  insupportable  hardships,  whicli 
these  forest  laws  created  to  the  subject,  occasioned  our  ances- 
tors to  be  as  zealous  for  their  reformation,  as  for  the  relaxation 
of  the  feodal  rigours  and  the  other  exactions  introduced  bv  the 
Norman  family,  and  accordingly  we  find  the  immunitiefi  of 
carta  de/oresta  as  warmly  contended  for,  and  extorted  from 
the  king  with  as  much  difficulty,  as  those  otmagfia  carta  itself. 
By  this  charter,  confirmed  in  parliament  ^^  many  foi'ests  were 
disafforested,  or  stripped  of  their  oppressive  privileges,  and 
regulations  w^ere  made  in  the  regimen  of  such  as  remained ; 
particularly  *  killing  the  king's  deer  was  made  no  longer  a 
capital  offence,  but  only  punished  by  a  fine,  imprisonment,  or 
abjuration  of  the  realm.  And  by  a  variety  of  subsequent  sta- 
tutes, together  with  the  long  acquiescence  of  the  crown  witliout 
exerting  the  forest  laws,  this  prerogative  is  now  l>ecome  no 
longer  a  grievance  to  the  subject. 

But,  as  the  king  reserved  to  himself  theybrt\?/5  for  his  own 
exclusive  diversion,  so  he  grantetl  out  from  time  to  time  other 
tracts  of  lands  to  his  subjects  under  the  names  of  chases  or 
parks  *^  or  gave  them  licence  to  make  such  in  tlieir  own 
grounds ;  which  indeed  are  smaller  forests,  in  the  hands  of 
a  subject,   but  not  governed  by  the  forest  laws :  and  by  the 

•  M.  P»ris,  303»  '  cap.  10. 

^  0  Htn.  //A  *  S?r  pig.  341. 
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common  taw  no  person  is  at  liberty  to  take  or  kiil  any  beasts 
)of  chase,  but  such  as  hath  an  antient  chase  or  park ;  unless 
they  be  also  beasts  of  pre}% 

[417]  Astoali  inierior  species  of  game,  called  beasts  and  fowls 
of  warren,  tlte  liberty  of  taking  or  killing  them  is  ***ift^trr 
franchise  or  royalty,  derived  likewiie  from  the  croma,  and 
called ^Tf^  warren;  a  word  which  signifies  preservatkin  or 
custody :  as  the  exclusive  liberty  of  taking  or  killing  fish  in  a 
public  stream  or  river  is  called  ajreej&kery ;  of  which,  how- 
ever, no  new  (ranchise  can  at  present  be  granted,  by  the  ex- 
press provision  of  magna  carta^  c,  16,^  The  principal  inten- 
tion of  granting  to  any  one  these  franchises  or  liberties  was  in 
order  to  protect  the  game,  by  giving  the  grantee  a  sole  and 
exclusive  power  of  killing  it  himself  provided  he  prevented 
other  persons.  And  no  man,  but  he  who  has  a  chase  or  finee 
warren,  by  grant  from  the  crown,  or  prescription,  which  sup- 
poses one,  can  justify  hunting  or  sporting  upon  another  man's 
soil ;  nor  indeed,  in  thorough  strictness  of  common  law,  eidier 
hunting  or  sporting  at  all. 

However  novel  this  doctrine  may  seem,  to  such  as  call 
themselves  qualified  sportsmen,  it  is  a  regular  consequence 
from  what  has  been  before  delivered ;  tlmt  the  sole  right  of 
taking  and  destrdying  game  belongs  exclusively  to  the  king. 
This  appears,  as  well  from  the  historiail  deduction  here  made, 
as  because  he  may  grant  to  his  subjects  an  exclusive  right  of 
taking  them ;  whieti  he  could  not  do,  unless  such  a  right  was 
first  inherent  in  himself.  And  hence  it  will  ibllow,  that  no 
person  whatever,  but  he  who  has  such  derivative  right  from 
the  crown,  is  by  common  law  entitled  to  take  or  kill  any  beasts 
of  chase,  or  oilier  game  whatsoever.  It  is  true,  tliat  by  the 
acquiescence  of  the  crown,  the  frequent  grants  of  free  warren 
in  antient  times,  and  the  introduction  of  new  penalties  of  late 
by  certain  statutes  tor  preserving  the  game,  this  exclusive  pre- 
rogative of  the  king  is  little  known  or  considered  ;  every  man 
that  is  exempted  from  these  modern  penalties,  looking  ujxm 
himself  as  at  liberty  to  do  what  he  pleases  witii  the  game : 
whereas  the  contrary  is  strictly  true,  that  no  man,  however 


I 
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well  qualified  he  may  vulgiirly  be  esteemetlj  bus  a  right  to  en- 
croach on  the  royal  prerogutive  by  the  killing  of  game,  unless 
he  can  shew  a  ]>articular  grant  of  free  warren  ;  or  a  iirescription, 
which  presumes  a  grant  \  or  some  authority  under  an  act  of 
parhament.  As  for  the  latter,  I  recollect  but  two  instancies 
wherein  an  express  permission  to  kill  game  was  ever  given  by 
statute;  the  one  by  1  Jac.  I.  cap.  27.  altered  by  7  Jac.L  cap.l  1. 
and  virtually  repealed  by  22  &  23  Car,  If.  c.25.  which  gave 
authority,  so  long  as  tliey  remained  in  force,  to  the  owners  of 
free  warreUj  to  lords  of  manors,  and  to  all  freeholders  having 
40^.  per  annum  in  lands  of  inheritiince,  or  80/.  for  life  or  lives, 
or  4-00/.  personal  estate  (and  their  servants),  to  take  partridges 
and  pheasants  upon  their  own,  or  their  master's,  free  warren, 
inheritance,  or  freehold :  the  other  by  5  Ann,  c.  1 4.  which 
empowers  lords  and  ladies  of  manors  to  appoint  gamekeepers 
to  kill  game  for  the  use  of  such  lord  or  lady  :  which  widi  some 
alteration  still  subsists,  and  plainly  supposes  such  power  not 
to  have  been  in  them  before.  ^Hie  truth  of  the  matter  is,  that 
these  game  laws  (of  which  we  shidl  have  occasion  to  speak 
again  in  the  fourth  book  of  these  Commentaries,) do  indeed 
qtialify  nobody,  except  in  tlie  instance  of  a  gamekeeper,  to  kill 
game ;  but  only,  to  save  the  trouble  and  formal  process  of  an 
action  by  the  person  injured,  who  perhaps  too  might  remit  the 
oflPence,  these  statutes  inflict  adfUiimml  penalties,  to  be  reco- 
vered either  in  a  regular  or  summary  way,  by  any  of  tlie  king's 
subjects  from  certiiin  persons  of  inferior  rank  who  may  be 
found  offending  in  this  particular.  But  it  does  not  follow 
that  persons,  excused  from  these  additional  penalties,  are 
therefore  authorized  to  kill  game.  The  circumstance  of  having 
lOOLper  annumy  and  the  rest,  ai-e  not  properly  qualifications, 
but  exemptions.  And  these  persons,  so  exempted  from  the 
penalties  of  the  game  statutes,  are  not  only  liable  to  actions  of 
trespass  by  the  owners  of  the  land  ;  but  also,  if  they  kill  game 
within  the  limits  of  any  royal  franchise,  they  are  liable  to  the 
actions  of  such  who  may  have  the  right  of  chase  or  free  warren 
therein. 

Upon  the  whole  it  appears,   that  the  king,   by  his  prero-  [  419  ] 
gative,  and  such  persons  as  have,  under  his   authority,  the 
royal  franchises  of  chase,  park,  free  warren,  or  free  fishery, 
are  the  mii^  persons  who  may  acquire  any  property,  however 
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fugitive  and  transitory^  m  tliese  animals  ferae  natttratj  while 
living ;  wliiclj  is  said  to  be  vested  in  them,  as  was  observed 
in  a  former  chapter,  jtropter  jnivtleginm.  (3)  And  it  must  also 
be  remembered*  tliat  such  persons  as  may  thus  lawfully  hunt^ 
fish,  or  fowl,  rat  tone  piivilegit^  have  (as  has  been  said)  only 
a  qualified  pro[>erty  In  these  animals ;  it  not  being  absolute  or 
permanent,  but  lasting  only  so  long  as  the  creatures  remaiti 
witliin  the  limits  of  such  respective  franchise  or  Uberty,  anil 
ceasing  ihe  instant  they  voluntarily  ymss  outofit.  It  is  held 
indeed,  that  if  a  man  starts  any  game  within  his  own  grounds, 
and  follows  it  into  another's,  and  kills  it  there,  the  property 
remains  in  himself  ^  And  this  is  grounded  on  reason  and 
natural  justice"^  :  for  Uie  property  consists  in  the  possession  ; 
which  possession  commences  by  llie  finding  it  in  his  own 
liberty,  and  is  continuetl  by  the  immediate  pursuit.  And  so 
if  a  stranger  starts  game  in  one  man's  chase  or  free  warren, 
and  hunts  it  into  another  libertVj  the  property  continues  in  die 
owner  of  the  chase  or  warren  ;  tliis  property  arising  from 
privilege*,  and  not  being  changed  by  the  act  of  a  mere^ 
stranger.  Or  if  a  man  starts  game  on  another*s  private 
grounds  and  kills  it  there,  the  property  belongs  to  him  in 
whose  ground  it  was  killed,  because  it  was  also  staited  there  ^ 
the  property  arising  ratione  soli,     Wliereas,  if,  after  being 


1 1  Mod.  75. 


Ag*  L4.  c.  6. 


'  Ibid, 


(5)  Mr  Christum,  in  a  note  on  this  passage  ha^,  I  think,  successftiUy 
controfertcd  the  general  doctiine  laid  down  by  the  author  He  hm 
(KrbtCMl  outr  that  it  cannot  follow  that  the  king  and  his  grantees  have  a 

nole  right  to  tnke  game  either  front  fendal  principles,  because  he  h  tlie 
ykimatc  proprietor  of  all  land,  nor  from  the  fact  that  animals/rr^r  naiunt 
are  Aono  voeafitia.  And  he  has  cited  a  good  deal  of  nuiliority  to  fthow 
that  at  common  law  every  person  raiione  soli  had  a  right  to  take  game  on 
his  own  land&. 

The  question  u  not  of  much  practical  iinjHjrtnnce  ;  on  the  one  hiind  it 
is  clear  that  by  statute  law  a  person  uiMiiialified  cannot  kill  the  game  even 
on  hi^  own  ei»tate ;  on  the  other,  it  h  equally  clear  by  conmioii  law,  ! 
he  may  preserve  it,  and  thnt  no  man,  however  qualified,  or  whatevi 
ultimate  rights  he  may  have  in  the  &oil,  iinte!»M  he  has  the  franchise  < 
chaie  or  free  warren,  can  enter  to  destroy  game  without  subjecting  himtdf 
to  an  action  of  trespass.  Even  the  lord  of  a  mnnor  cannot  enter  on  hii 
rijpyholder'4  land  without  the  <mne  con-tcqnence. 
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started  there,  it  is  killed  in  the  grounils  of  a  third  person,  the 
property  Ijelongs  not  to  the  owner  of  the  first  ground,  because 
the  property  is  local ;  nor  yet  to  the  owner  of  the  second,  be- 
cause it  was  not  started  in  his  soil  j  but  it  vests  in  the  person 
who  started  and  killed  it*,  though  guilty  of  a  trespass  f^inst 
both  the  owners. 

III.  I  FiiocfiED  now  to  a  third  metliod,  whereby  a  title  t  ^20  ] 
to  goods  and  chattels  may  be  acquired  and  lost,  viz,  by  /or- 
Jeiime ;  as  a  punishment  for  some  crime  or  misdemesnor 
in  the  party  forfeiting,  and  as  a  compensation  for  the  offence 
and  injury  committed  against  him  to  w^hom  they  are  forfeited. 
Of  forfeitures,  considered  as  the  means  whereby  real  pro- 
perty might  be  lost  and  acquired,  we  treated  in  a  former 
chapter  **.  It  remains  therefore  in  this  place  only  to  mention 
by  wliat  means,  or  for  wimt  offences,  goods  and  chattels 
become  liable  to  forfeiture, 


Ir  the  variety  of  penal  laws  with  which  the  subject  is  irt 
present  encumbered,  it  were  a  tedious  and  impracticable  task 
to  reckon  up  the  various  forfeitures,  inflicted  by  special  sta- 
Cihes,  for  particular  crimes  and  misdemesnors  ;  some  of 
which  are  mala  in  se,  of  offences,  against  the  divine  law, 
either  natural  or  revealed  ;  but  by  far  the  greatest  part  are 
nmla  prokibita^  or  such  as  derive  their  guilt  merely  from  their 
prohibition  by  the  laws  of  the  land  :  such  as  is  tlie  forfeiture 
of  40j,  per  month  by  the  statute  5  Eliz.  c.  4.  for  exercLsing 
a  trade  without  having  served  seven  years  as  an  apprentice 
tliereto(4);  and  the  forfeiture  of  10/,  by  9  Ann.  c.  23,  for 
printing  an  almanack  without  a  stamp.  I  shall  therefore  con- 
fine myself  to  those  offences  only,  by  which  all  the  goods 
and  chattels  of  the  offender  are  forfeited  :  referring  the  stu* 
dent  for  such,  where  pecuniary  mulcts  of  different  quantities 
are  inflicted,  to  their  several  proper  heads,  under  which  very 
many  of  them  have  been  or  will  be  mentioned  ;  or  else  to- 
the  collections   of  Hawkins  and  Burn,  and  other  laborious 


r»rr.  Ifi.     Lofd  RAym.  251. 


Seepftg,  9^ 


•   (4)  This  is  repealed  by  54 G.  3.  (?.9e.,  us  h  the  forfeiture  under  the  sta- 
tute of  9  Anne,  c.25,  by  subsequent  stomp  acts. 
VOL,  II,  II   U 
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compOers.  Indeed,  as  most  of  these  forfeitures  bdong  to 
ibe  crown*  tb^  nmy  seem  as  if  they  ought  to  have  beea 
referred  to  the  preceding  method  of  acqairii^  personal  pro- 
per^9  namely,  by  prerogative.  But  as,  in  the  instance  of 
partial  forfeitures,  a  moie^  often  goes  to  die  mfonner,  the 
poor,  or  sometimes  to  other  persons  ;  and  as  one  total  for* 
i^ure,  namely,  that  by  a  bankrupt  who  is  guilty  of  felony 
[  421  ]  by  conceding  his  eflfects,  accrues  entirdy  to  his  creditors, 
I  have  therefore  made  it  a  distinct  head  of  transferring 
property.. 

6<x>D8  and  chattels  then  are  tdwOj  forfeited  by  oooyic- 
tion  of  hightreaun  or  misprision  of  treason ;  oi  petit  treason  : 
of/ekmy  in  general,  and  particularly  ^ifdomfde  Sf,  and  of 
mandaughter ;  nay  even  by  conviction  of  excusable  homieide ' ; 
by  outlawry  for  treason  or  felony,  by  conviction  of  petit,  lar^ 
ceny  by  Jligkt^  in  treason  or  felony,  even  though  the  party 
be  acquitted  of  the  fact ;  by  standing  mute^  when  arraigned 
^felony i  by  dramng  a  weapon  on  a  Judge,, ix  striking  any 
one  in  the  presence  rf  the  kif^s  courts  :hy  praemunire  :  by  pre- 
tended prophecies,  upon  a  second  omviction ;  by  aading ; 
by  the  residing  abroad  of  artificers  (S) ;  and  by  challenging  to 
fight  on  account  of  money  won  at  gaming.  All  these  of- 
fences, as  will  more  fully  appear  in  the  fourth  book  of 
these  Commentaries,  induce  a  total  forfeiture  of  goods  and 
chattels. 

And  this  forfeiture  commences  from  the  time  of  conviction, 
not  the  time  of  committing  the  fact,  as  in  forfeitures  of 
real  property.  For  chattels  are  of  so  vague  and  fluctuating 
»  nature,  tlKit  to  afiect  them  by  any  relation  back,  would  be 
attended  witli  more  inconvenience  than  in  the  case  of  landed 

'  Co.  Litt.391.     2  IiisL  316.     3  Inrt.  56. 


'  C5)  Sec  Vo1.IV.  p.  160.  n.  (13).  and  154.  ii.(l}.  But  it  bad  escaped  me 
when  the  latter  note  was  ^tten  a^d  printed,  that  the  ofience  of  owli&g  may 
be  considered  to  haye  been  expunged  from  the  statute  book  by  the  5G.  IV. 
c.  47.  which  repealed  all  the  prohibiting  statutes  on  the  subject,  imposing 
only  a  moderate  duty  on  the  exportation  of  wool,  hare  and  coney  skins, 
and  leaving  that  of  sheep  or  Iambs  alive,  perfectly  unrestrained. 
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estates :  and  part,  if  not  tlie  whole  of  them,  must  be  ex- 
pended in  maintaining  the  delinquent,  between  the  time  of 
committing  the  fact  and  his  conviction.  Yet  a  fraudulent 
conveyance  of  them,  to  defeat  the  interest  of  the  crown,  is 
made  void  by  statute  IS  Eliz.  c.  5. 


HH   2 
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OF  TITLE  BY  CUSTOM. 


A  FOURTH  method  of  acqairing  property  in  things 
personal^  or  ehattels,.  is  by  custom :  whereby  a  right 
vests  in  some  particular  persons,  either  by  the  local  usage  of 
some  particular  place,  or  by  the  alino^t  general  and  universal 
usage  of  the  kingdom*  It  were  endless  should  I  attempt  to 
ttiumerate  all  the  several  kinds  of  spedal  customs,  which  may 
ttititle  a  man  to  a  chattel  interest  in  different  parts  of  the 
kingdom ;  I  shall  therefiMre  •ontent  myself,  with  making  some 
observations  on  three  sorts  of  customary  interests,  which  ob- 
tain pretty  generally  throughout  most  parts  of  the  nation, 
and  are  therefore  of  move  universal  concern ;  viz.  heriots^ 
mortuarirSy  uid  ieiv-ham^ 

}.  Heriots,  which  were  slightly  touched  upon  in  a  for- 
mer chapter  *,  are  usually  divided  into  two  sorts,  heriot-«fr- 
Viccy  and  heriot-custom.  The  former  are  such  as  are  due  upon 
a  special  reservation  in  a  grant  or  lease  of  lands,  and  therefore 
amount  to  little  more  dban  a  mere  rent^  :  the  latter  arise 
upon  no  special  reservation  whatsoever,  but  depend  merely 
upon  immemorial  usage  and  custom  ^  Of  these  therefore  we 
are  here  principally  to  speak :  and  they  are  defined  to  be  a 
customary  tribute  of  goods  and  chattels,  payable  to  the  lord 
of  the  fee  on  the  decease  of  the  owner  of  the  land.  ( I ) 

•  Pag.97.  *  2  Smund.  166.  *•  Co.  Cop.  §  24. 

(1)  By  custom,  a  bcriot  may  be  due  u[>on  alienation,  as  well  ax  on  the 
decease  of  the  tenant.     1  Scrivcn.  43 1 . 
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The  first  establishmeiit»  if  not  introduction,  of  compul- 
sory heriots  into  fingland,,  was  by  the  Danes ;  and  we  find 
in  the  laws  of  king  Canute  **  the  several  ktTegeatcs  or  heriots 
specified  which  were  then  exacted  by  the  king  on  the  death 
of  divers  of  his  subjects,  according  to  their  respective  digni- 
ties ;  from  the  highest  eorle  down  to  the  most  inferior  thcgiie 
or  landholder,  Tliese  for  the  most  jjartj  consistetl  in  arms, 
horses,  and  habiliments  of  war ;  which  the  word  itself,  ac- 
cording to  sir  Henry  Spelman  %  signifies*  These  were  de- 
livered up  to  the  sovereign  t>n  tlie  death  of  the  vasal,  who 
could  no  longer  use  them,  to  be  put  into  other  hands  for  the 
service  and  defence  of  the  conntry.  And  upon  the  pbn  of 
this  Danish  establishment  did  WiUiam  the  Conqueror  fashion 
his  law  of  reliefs,  as  was  formerly  observeti  ^ ;  when  he  ascer- 
taineil  the  precise  relief  to  be  taken  of  every  tenant  in  chi- 
valry, and,  contrary  to  tlie  feodal  custom  and  the  nsage  of  his 
own  duchy  of  Normandy,  required  arms  and  implements  oJ' 
war  to  be  paid  instead  of  money.  ^ 

The  Danish  compulsive  heriots  behig  thus  transmuted 
into  reliefs,  underwent  the  same  several  vicissitudes  as  the 
feodal  tenures^  and  in  socage  estates  do  frecjuently  remain  to 
this  day  in  the  shape  of  a  double  rent  payable  at  the  death  of 
the  tenant  :  the  heriots  which  now  continue  among  us,  and 
preserve  that  name,  seeming  rather  to  be  of  Saxon  pa- 
rentage, BJid  at  first  to  have  been  merely  discretionary  '". 
Tliese  are  now  for  the  most  part  confined  to  copyhold 
tenures,  and  are  due  by  custom  only,  which  is  the  life  of  all 
estates  by  copy  :  and  perhaps  are  the  only  instance  where 
custom  has  favoured  the  loi*d.  For  this  payment  was  ori* 
ginally  a  voluntary  donation,  or  gratuitous  legacy  of  the  te- 
nant ;  perhaps  iu  acknowledgment  of  his  having  been  raised  a 
degree  above  villenage,  when  all  his  goods  and  chattels  were 
quite  at  the  mercy  of  the  lord  ;  and  custom,  which  has  on  the 
one  hand  confirmed  the  tenant's  interests  in  exclusion  of  the  [  '1-24  ] 
lord's  will,  has  on  the  other  hand  established  this  discretional 
piece  of  gratitude  into  a  permanent  duty.     An  heriot  may 


"^  t.  69. 

•  of  feuds,  c,  13. 


•  XX.  GylL  Cmq.  u  22,  23,  24. 
"  Lunbonl.  Pcrtmb.  of  Kent,  492. 
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also  appertain  to  free  land,  that  is  held  by  service  and  suit 
of  court ;  in  which  case  it  is  most  commonly  a  copyhold 
enfranchised,  whereupon  the  heriot  is  still  due  by  custom. 
Bracton '  speaks  of  heriots  as  frequently  due  on  the  death  of 
both  species  of  tenants  :  ^^  est  quidem  alia  praestatio  quae  nomi" 
^*  natur  Jieriettum  et  que  nuUam  comparaiionem  habeat  ad 
^*  relevtumj  scilicet;  ubi  tenens, liber  M  servuSf  inmortesua^ 
^*  dominum  suum,  de  quo  tenuerit,  respicit  de  meliori  averio  suo^ 
<<  vel  de  secundo  meliori^  secundum  diversam  locorum  consuetudi- 
<<  nem  /'  And  this  he  adds,  *^  magisjlt  de  gratia  quam  tie 
"  jure  J*  in  which  Fleta  "^  and  Brittcm  1  agree :  thereby  plainly 
intimating  the  original  of  this  custom  to  have  been  merely 
voluntary,  as  a  legacy  fit>m  the  tenant :  though  now  the  im- 
memoriid  usage  has  established  it  as  of  right  in  the  lord. 

.  This  heriot  is  sometimes-  the  best  live  beast,  or  averium, 
which  the  tenant  dies  possessed  of  (which  is  particularly  de- 
nominated the  villein's  relief  in  the  twenty-ninth  law  of  king 
William  the  Conqueror),  sometimes  the  best  inanimate  good, 
under  which  a  jewel  or  piece  of  plate  may  be  included :  but 
it  is  always  a  personal  chattel,  which,  immediately  on  the 
death  of  the  tenant  who  was  the  owner  of  it,  being  ascer* 
tained  by  the  option  of  the  lord  °^,  becomes  vested  in  him 
as  his  property  ;  and  is  no  charge  upon  the  lands,  but  merely 
on  the  goods  and  chattels.     The  tenant  must  be  the  owner 
of  it,  else  it  cannot  be  due ;  and  therefore  on  the  death  of 
a  feme-covart  no  heriot  can  be  taken ;  for  she  can  have  no 
ownership  in  things  personal ".     In  some  places  there  is  a 
customary  compositioa  in  money,   as  ten  or  twenty  shillings 
in  lieu  of  a  heriot,    by  which  tfie  lord  and  tenant  are  both 
bound,    if  it  be  an  indisputably  antient  custom ;    but  a  neiv 
composition  of  this  sort  will  not  bind  the  representatives  of 
.either  party  ;    for  that  amounts  to  the  creation  of  a  new  cus* 
tom,  which  is  now  impossible  ^.  (2) 

'  /.s.  cS6.  §»•  "  Hoi),  ax 

k/.S.  c.  18,  "   Keilw.84.     4  Leoo.SSS. 

'  C.69,  •  Co.  Cop.  §31. 


{2)  In  a  recent  case  of  Oariand  v.  lekytt,  8  Bingh.  273.,  the  subject  of 
heriot  cuitom  was  much  considered ;  and  some  doubt  was  thrown  upon 

the 
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2.  Mortuaries  are  a  sort  of  ecclesiastical  heriots,  being 
a  customary  gift  claimed  by  and  due  to  the  minister  in  very 
many  parishes  on  the  death  of  his  parishioners.  They  seem 
originally  to  have  been,  like  lay  heriots,  only  a  voluntary 
bequest  to  the  church;  being  intended,  as  Lyndewode  in- 
forms us  from  a  constitution  of  archbishop  Langham,  as  a 
kind  of  expiation  and  amends  to  the  clergy  for  the  |)ersonal 
tithes,  and  other  ecclesiastical  duties,  which  the  laity  in  their 
lifetime  might  have  neglected  or  forgotten  to  pay.  For  this 
purpose,  after  p  the  lord's  heriot  or  best  good  was  taken  out, 
the  second  best  chattel  was  reserved  to  the  church  as  a  mor- 
tuary :  "  si  decedens  plura  habuerit  animalia^  optimo  cut  de 
"  jurejuerit  debitum  reservato^  ecclesiae  suae  sine  dolo,  Jiaude^ 
"  seu  contradictione  qualibet^  pro  recompensatione  siibtractianis 
"  decimat-um  persanalium^  necnon  et  obUttiomm^  secundum 
"  melius  animal  reservetur^post  obitum^pro salute animae suae^.* 
And  therefore  in  the  laws  of  king  Canute  "^  this  mortuary  is 
called  soul-scot  (fapl)*ceat)  or  fi/mbolum  animae.  (3)      And, 

P  Co.  Litt.  185.  «•  c.  13.     Wilk.130. 

«  Prwinc,  /.  1.  ^.3. 

the  notion  that  heriots  were  originally  rather  natter  of  favour  than  of 
right,  as  not  being  reconcileable  with  the  state  of  things  at  their  first  origin, 
when  not  only  the  land,  but  also  the  personal  property  of  the  tenant  (he 
being  a  villein)  was  the  property  of  the  lord.  It  was  observed  that  the  heir 
alone  rendered  the  heriot,  and  the  court  threw  it  out  as  a  conjecture,  that 
the  custom  was  referable  to  a  state  of  society,  still  existing  in  some  other 
countries,  in  which  an  inferior  approaching  a  superior  to  ask  a  fitvour, 
always  offered  a  gift ;  and  that,  so  considered,  a  heriot  was  more  analogous 
to  a  relief,  a  species  of  tribute  paid  by  the  heir  to  the  lord  in  order  to 
secure  his  protection,  and  to  mduce  the  lord  to  confer  on  him  the  interest 
which  had  been  determined  by  the  decease  of  his  former  tenant. 

The  important  point  determined  in  the  case  was  this,  that  though  wher* 
a  tenement  subject  to  heriot  custom  was  divided,  a  heriot,  being  an  entire 
thing,  would  be  due  in  respect  of  each  portion ;  yet  when  it  was  reunited, 
the  several  heriots  would  cease  (there  being  no  special  custom  to  preserve 
them  alive)  and  only  one  would  be  payable.  This  determination  over-mles 
the  decision  of  the  court  of  K.  B.  in  the  case  of  Attree  v.  SctUt,  €  East. 
476. 

(3)  In  the  chapter  of  Canute's  laws,  just  referred  to  by  the  author,  the 
expression  is,  aquusimum  est  ut  pecuma  sepulchralis  semper  concedatwr  ad 
apertufn  tepvlchrum.  The  expression  b  almost  precisely  the  same  in  the 
Liber  ConstiiuUonumofEtheiTed.  Wilk.  1 14.  In  the  ConMum  JEnhameme, 
the  payment  is  called  animet  eennu,  and  is  directed  as  before,  to  be  paid  &d 
apertum  tepulchrum,   ,Wilk.  181. 
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in  pursuance  of  the  same  principle,  by  tlie  laws  of  Venice, 
where  no  personal  tithes  have  been  paid  during  the  life  of  the 
party,  they  are  paid  at  his  deadi  out  of  his  merdiandifley 
jewei%  and  other  moveables '.  So  also,  by  a  similar  policy, 
in  France,  every  man  tliat  died  without  bequeathing  a  part  of 
his  estate  to  the  church,  which  was  caUed  di^ng  without  con^ 
Jemon,  was  formerly  deprived  of  Christian  burial:  or,  if  he 
died  intestate,  the  relatione  of  the  deceased,  joindy  with  the 
bishop,  named  proper  arbitrators  to  determiue  what  he  ought 
to  have  given  to  the  church*  in  case  he  had  made  a  will. ' 
But  the  parliament,  in  1409,  reilressed  this  grievance*. 

It  was  antiently  usual  in  this  kingdom  to  bring  the  mor* 
tuary  to  churdi  along  with  tlie  corpse  when  it  came  to  be 
buried ;  and  thence  "^  it  is  sometimes  called  a  corse^presefU :  a 
term  which  bespeaks  it  to  have  been  once  a  voluntary  dona- 
t  4*26  ]  tion*  However  in  Bracton's  time,  so  early  as  Henry  III.,  we 
find  it  rivi^tted  into  an  established  custom  :  insomuch  that  the 
bequests  of  her  lots  and  mortuaries  were  held  to  be  necessary 
ingredients  in  every  testament  of  chattels.  "  Jmprims  au/ent 
"  debet  quilibet^  qui  testamentum  faceritj  dominum  suum  de  me^ 
**  limi  re  quam  habuerit  recGgfioscere ;  et  postea  ecciesiam  de 
*'  alia  meliori ;"  the  lord  must  have  the  best  good  left  him  as  an 
heriot^  and  the  church  the  second  best  as  a  mortuary.  But 
yet  this  custom  was  diiTerent  in  different  places :  ^^  quibmdam 
^*  locis  habct  eccUsia  melius  averium  de  consuetudine ;  vel  $e- 
**  cundum^  vel  tertium  melius  ;  in  quibmdam  nihil:  et  idea  am- 
*'  sideranda  est  consuetudo  loci  *^."  This  custom  still  varies  in 
different  places^  not  only  as  to  the  mortuary  to  be  (laid,  but  the 
person  to  whom  it  is  payable*  In  Wales  a  mortuary  or 
corse-present  was  due  upon  the  death  of  every  clergyman  to 
the  bishop  of  ttie  diocese ;  till  abolished,  upon  a  recompence 
given  to  the  bishop,  by  the  stat.  12  Ann.  st«2.  c«6*  And  in 
the  archdeaconry  of  Chester,  a  custom  also  prevailed,  that 
the  bishop,  who  is  also  ardideacon»  should  have,  at  the  death 
i>f  every  clergyman  dying  therein,  his  best  horse  or  mane^ 
bridle^  saddle,  and  spurs,  his  best  gown  or  cloak,  hat,  upper 
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garment  under  his  gown,  and  tippet,  and  also  his  best  s^igiiel 
or  ring''.  But  by  statute  28GeD. lLc.6*  this  mortuary  is 
<!irected  to  cease,  and  the  act  has  setded  upon  the  bishop  an 
equivalent  in  its  room.  The  king's  claim  to  many  goods,  on 
the  death  of  all  prelates  in  England,  seems  to  be  of  the  same 
Jiature:  though  sir  Kdward  Coke^  apprehends,  that  this  is  a 
dut^  due  upon  death  and  not  a  inottuaiy :  a  distinction  which 
seems  to  be  without  a  difference-  For  not  only  the  king's 
'ecclesiastical  character,  as  supreme  ordinary,  but  also  the 
species  of  the  goods  claimed,  which  bear  so  near  a  resemblance 
to  those  in  tlie  archdeaconry  of  Chester,  which  was  an  ac- 
knowledged mortuary,  puts  the  matter  out  of  dispute.  The 
king,  according  to  the  record  vouched  by  sir  Edward  Coke, 
is  entitled  to  six  tilings :  the  bishop's  best  horse  or  palfrey, 
with  his  furniture ;  his  cloak,  or  gown,  and  tippet ;  his  cup  [  427  ] 
and  cover;  his  bason  and  ewer;  his  gold  ring;  and,  lastly, 
iiis  muia  cajtum,  his  mew  or  kennel  of  hounds ;  as  was  men* 
tioned  in  the  preceding  chapter,  * 


This  variety  of  customs,  with  r^ard  to  mortuaries,  giving 
frequendy  a  handle  to  exactions  on  the  one  side,  and  frauds 
or  expensive  litigations  on  the  other ;  it  w*as  thought  proper 
by  statute  21  Hen.VIIl.  c.6>  to  reduce  them  to  some  kind 
4>f  certainty.  For  this  purpose  it  is  enacted,  that  nil  mortu- 
4iries  or  corse-presents  to  parsons  of  any  parish,  sh^ll  be  taken 
in  the  following  manner;  unless  where  by  custom  less  or 
^one  at  all  is  due:  %nz,  for  every  person  who  does  not  leave 
goods  to  the  value  of  ten  marks,  nodiing :  for  everj''  person 
who  leaves  goods  to  the  value  of  ten  marks  and  under  thirty 
pounds,  3$,  4d ;  if  above  thirty  pounds  and  under  forty 
pounds,  6s,  Hd*;  ii  above  forty  poimds,  of  what  value  soever 
they  may  be,  lOs.  and  no  more.  And  no  mortuary  shall 
throughout  die  kingdom  be  paid  for  the  death  of  any  feme- 
covert  ;  nor  for  any  child ;  nor  for  any  one  of  fuU  age,  that 
is  not  a  housekeeper ;  nor  for  any  wayfaring  man  ;  but  such 
^vayfaring  man*s  mortuary  shall  be  paid  in  the  parish  to  which 
he  belongs.  And  upon  this  statute  stands  the  law  of  mortu- 
aries to  this  day. 

»  €m.  Car.  2S7, 
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3.  Hfjr-looms  are  such  goods  and  personal  chattelii,  as 

contrary  to  the  nature  of  chattelsj  shalJ  go  by  special  custom 
to  the  heir  along  with  the  inheritance,  and  not  to  the  execu- 
tor of  tlie  last  proprietor.  The  termination  loom  is  of  Saxou 
original ;  in  wliich  hinguage  it  signifies  a  Hnib  or^  meml)er  » ; 
so  that  an  heir- loom  is  nothing  else  but  a  limb  or  member  of 
the  inheritance.  They  are  generally  such  things  as  cannot 
be  ta)ten  a\iiiy  without  damaging  or  dismeml)ering  the  free- 
hold :  otherwise  the  general  rule  is,  that  no  chattel  interest 
whatsoever  shall  go  to  tlie  heir,  notwithstanding  it  be  ex- 
pressly limited  to  a  man  and  his  heirs,  but  shall  vest  in  the 
executor  b.  But  deer  in  a  real  authorised  park,  fishes  in  a 
[  428  ]  pond,  doves  in  a  dove-house,  &c.  though  in  themselves  per- 
sonal chattels,  yet  are  so  annexed  to  and  st>  necessary  to  tlie 
well-being  of  the  inheritance,  that  they  shall  accompany  the 
land  wherever  it  vests,  by  either  descent  or  purchase  '".  For 
this  reason  also  I  apprehend  it  is,  that  the  antient  jewels  of 
the  crown  are  held  to  be  heir-looms  *• ;  for  they  are  necessary 
to  maintain  the  state,  and  support  the  dignity,  of  the  sove- 
reign for  the  time  being.  Charters  likewise,  and  deeds, 
court-rolls,  and  other  evidences  of  the  land,  together  witli  the 
chests  in  which  they  are  contained,  sliall  pass  together  with 
the  land  to  the  heir,  in  the  nature  of  heir-looms,  and  shall 
not  go  to  the  executor,  *  (4)  By  special  custom  also,  in  some 
places,  carriages,  utensils,  and  otiier  household  implenientSi 
may  be  heir-looms^;  but  such  custom  must  be  strictly 
proved.  On  the  other  hand,  by  almost  general  custom, 
whatever  is  strongly  fixed  to  the  freehold  or  inheritance,  and 
cannot  be  severed  from  thence  widiout  violence  or  damage^ 
**  quod  ah  aedibm  fim%  fadU  rrocUiiiir^ ;"  is  become  a  member 
of  the  inheritance,   and  shall  thereupon  pass  to  the  heir ;  as 


Speha,  G/ou.  277* 
Co.  Litt.  fJ88. 

Ihid.  18. 


'  Bro.  Ji>r.  tU.  chaiteiki,  18, 
f  C0.  UU.  18.  185. 


[4)  It  h  perhaps  hardly  worth  obsfn mg,  that  Brouk  make*  ii  thsiiuitioii 
:wecn  a  chest  wmletl  (and  I  suppose  locked)  or  not ;  if  it  be  not  scaled  up. 


the  executor  b  to  have  it. 
Plowd,  p.  523, 


The  same  dhtinction  i:*  l;ikeD  in  urguiucnt  hi 
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chimney-pieces,  pumps,  old  fixed  or  dormant  tables,  benches, 
and  the  like  ^.  A  very  similar  notion  to  which  prevails  in 
the  duchy  of  Brabant ;  where  they  rank  certain  things  move- 
able among  those  of  the  immoveable  kind,  calling  them  by  a 
very  particular  appellBtianj praedia  volantia^  or  volatile  estates; 
such  as  beds,  tables,  and  other  heavy  implements  of  furniture, 
which  (as  an  author  of  their  own  oberves)  "  dignitatem  istam 
"  nacta  sunty  ut  viUis^  sjflvis,  et  aedibus^  aliisque  praediis^  com- 
"  parentur;  quod  solidiora  mobilia  ipsis  aedibus  ex  destinatione 
"  patrisfamilias  cohaerere  videantur^  et  pro  parte  ipsarum  aedium 
"  aestimentur  \'* 

'Other  personal  chattels  there  are,  which  also  descend  to 
the  heir  in  the  nature  of  heir-looms,  as  a  monument  or  tomb- 
stone in  a  church,  or  the  coat-armour  of  his  ancestor  there 
hung  up,  with  the  pennons  and  other  ensigns  of  honour,  [  429  ] 
suited  to  his  degree.  In  this  case,  albeit  the  freehold  of  the 
church  is  in  the  parson,  and  these  are  annexed  to  that  free- 
hold, yet  cannot  the  parson  or  any  other  take  them  away  or 
deface  them,  but  is  liable  to  an  action  firom  the  heir  ^,  Pews 
in  a  church  are  somewhat  of  the  same  nature,  which  may 
descend  by  custom  immemorial  (without  any  ecclesiastical 
concurrence)  from  the  ancestor  to  the  heir  *.  But  though  the 
heir  has  a  property  in  the  monuments  and  escutcheons  of  his 
ancestors,  yet  he  has  none  in  their  bodies  or  ashes ;  nor  can 
he  bring  any  civil  action  against  such  as  indecently  at  least, 
if  not  impiously,  violate  and  disturb  their  remains,  when  dead 
and  buried.  The  parson,  indeed,  who  has  the  freehold  of  the 
soil,  may  bring  an  action  of  trespass  against  such  as  dig  and 
disturb  it ;  and  if  any  one  in  taking  up  a  dead  body  steals  the 
shroud  or  other  apparel,  it  will  be  felony  " ;  for  the  property 
thereof  remains  in  the  executor,  or  whoever  was  at  the  charge 
of  the  funeral. 

But  to  return  to  heir-looms ;  these,  though  they  be  mere 
chattels,  yet  cannot  be  devised  away  from  the  heir  by  will ; 


"  12  Mod.  52a  Is  Inst.  202.     12  Rep.  105. 

'  Stockman's  dejure  devottUiomtt  c  S.       ■"  S  Inst.  110.  13  Rep.  113.    1  Hal. 
§16.  P.  C515. 

"  12  Rep.  105.     Co.  Litt.  18. 
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but  such  a  devise  is  void  %  even  by  a  tenant  in  fise-simple.  {&) 
For  though  the  owner  might  during  his  life  have  sold  or  dis- 
posed of  them,  as  he  might  of  the  timber  of  the  estate,  since 
as  the  inheritance  was  his  own,  he  might  mangle  or  dismem- 
ber it  as  he  pleased;  yet  they  being. at  hb  death -instantly 
vested  in  the  heir,  the  devise  (which  is  subsequent  and  not 
to  take  e£fect  tSl  after  his  death)  shall  be  postponed  to  die 
custom^  whereby  they  have  already  descended. 

•  1  Co.  Litt.  185. 


(5)  That  b,  if  the  inheritance,  to  which  they  are  attached,  be  allowed  to 
descend  to  him  ;  but  if  that  be  devised  away,  the  hdr-looms,  I  conceive, 
would  go  wkh  it  to  Che  devisee. 
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CHAPTER   THE   TWENTY-NINTIT, 


OP  TITLE  BV  SUCCESSION,  MAR-^ 
RIAGE,  AND  JUDGMENT. 


JN  tBe  present  chapter  we   sBall  take   into  consideratfoa 
three  other  spiecies  of  title  to  goods  and  chattels. 

V.  The  fifth  method  therefore  of  gaining  a  property  in 
chattels,  either  personal  or  real,  is  by  succession :  which  is, 
in  strictness  of  law*,  onTy  applicable  to  corporatfons  aggr^ate 
of  many,  as  dean  and  chapter,  mayor  and  commonalty,  mas^ 
ter  and  fellows,  and  the  like  ;  in  which  one  set  of  men  may, 
by  succeeding  another  set,  acquire  a  property  in  all  the  goods, 
moveables,  and  other  chattels  of  the  corporation.  The  true 
reason  whereof  is,  because  in  judgment  of  law  a  corporation 
never  dies:  and  therefore  the  predecessors,  who  lived  a 
century  ago,,  and  their  successors  now  in  being,  are  one  and 
the  same  body  corporate  «•  "Which  identity  is  a  property  so 
inherent  in  the  nature  of  a  body  politic,  that,  even  when  it  is 
meant  to  give  any  thing  to  be  taken  in  succession  by  such  a 
body,  that  succession  need  not  be  expressed:  but  the  law 
will  of  itself  imply  it.  So  that  a  gift  to  such  a  corporation, 
either  of  lands  or  of  chattels,  without  naming  their  successors, 
vests  an  absolute  property  in  them  so  long  as  the  corporation 
subsists  ^.  And  thus  a  lease  for  years,  an  obligation,  a  jewel, 
a  flock  of  sheep,  or  other  chattel  interest,  will  vest  in  the  [  431  ] 
successors,  by  succession,  as  well  as  in  the  identical  members 
to  whom  it  was  originally  given. 

•  4  Rep.  65.  ^  Bro.  Abr.  t.  eUaUa,  90. '   Cro.  Elis.  4G4. 
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But,  with  regard  to  sole  cor|iorations,  a  considerable  dis- 
tinction must  be  made.  For  if  such  sole  corporation  be  the 
represeiUative  of  a  number  of  persons  ;  as  the  master  of  an 
hospita),  who  is  a  coq>oration  far  the  benefit  of  the  poor  bre- 
thren :  an  abbot,  or  prior,  by  the  old  law  before  the  reform- 
ation, who  represented  the  whole  convent;  or  the  dean  of 
some  anticnt  cathedral,  wlio  stands  in  the  place  of  and  re- 
preseritSj  in  his  corporate  capacity,  the  chapter ;  such  sole 
corporations  as  these  have,  in  tliis  respect,  the  same  powers 
as  corporations  aggregate  have,  to  take  personal  property  or 
chattels  in  succession.  And  therefore  a  bond  to  such  a  mas- 
ter, abbot,  or  dean,  and  his  successors,  is  good  in  law ;  and 
the  successor  shall  have  the  advantage  of  it,  for  the  benefit  of 
the  aggregate  society,  of  which  he  is  in  law  the  representa- 
tive *^-  Whereas  in  the  case  of  sole  corporations,  which  re- 
present no  others  but  themselves,  as  bishops,  parsons,  and 
the  like,  no  chattel  interest  can  regularly  go  in  succession  : 
and  therefore  if  a  lease  for  years  be  made  to  the  bishop  of 
Oxford  ajid  his  successors,  in  such  case  his  executors  or  ad- 
ministrators, and  not  his  successors,  shall  have  it.**  For  tlie 
word  sri^cesso?:Sy  when  applied  to  a  person  in  his  political  ca- 
pacity, is  equivalent  to  the  word  Atirs  in  his  natural ;  and  as 
such  a  lease  for  years,  if  made  to  John  and  his  hen's,  woiiUl 
not  vest  in  his  heirs  but  his  executors;  so  if  it  be  made  to 
John  bishop  of  Oxford  and  his  successors,  who  are  the  heirs 
of  his  body  politic,  it  shall  still  vest  in  his  executors  and 
not  in  such  of  his  successors,  Tlie  reason  of  this  is  obvious  r 
for  besides  tliat  the  law  looks  upon  goods  and  chattels  as  of 
too  low  and  perishable  a  nature  to  be  limited  either  to  heirs, 
or  such  successors  as  are  equivalent  to  heirs  ;  it  would  also 
follow,  that  if  any  such  chattel  interest  (granted  to  a  sole  cor- 
poration and  his  successors)  were  allowed  to  descend  to  sucli 
successor,  the  property  thereof  must  be  in  abeyance  from  the 
[  4-32  ]  death  of  die  present  owner  until  the  successor  be  appointed  : 
and  this  is  contrary  to  the  nature  of  a  chattel  intirest,  which 
can  never  be  in  abeyance  or  without  an  owner ' ;  but  a  man's 
right  therein,  when  once  suspended,  is  gone  for  ever.  This 
is  not  the  case  in  corporations  aggregate,  where  the  right  is 
never  in  suspense ;  nor  in  the  other  sole  coiporations  before 


Dyer,  4«.-    Cro.  EHi.  4<J4.         *  Co.  Litt.  40,         '  BroivnK  132. 
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mentioned,  who  are  rather  to  be  considered  as  heads  of  an 
aggregate  body,  than  subsisting  merely  in  their  own  right : 
the  chattel  interest,  therefore,  in  such  a  case,  is  really  and 
substantially  vested  in  the  hospital,  convent,  chapter,  or 
other  aggregate  body ;  though  the  head  is  the  visible  person 
in  whose  name  every  act  is  carried  on,  and  in  whom  every 
interest  is  therefore  said  (in  point  of  form)  to  vest  But  the 
general  rule,  with  regard  to  corporations  merely  sole,  is  this, 
that  no  chattel  can  go  to  or  be  acquired  by  them  «in  right  of 


Yet  to  this  rule  there  are  two  exceptions.  One  in  the 
case  of  the  king,  in  whom  a  chattel  may  vest  by  a  grant  of  it 
formerly  made  to  a  preceding  king  and  his  successors  ^,  The 
other  exception  is,  where,  by  a  parficular  custom,  some 
partiadar  corporations  sole  have  acquired  .a  power  of  taking 
particular  chattel  interests  in  succession.  And  this  custom^ 
being  against  the  general  tenor  of  the  comnron  law,  must  be 
strictly  inteipreted,  and  not  extended  to  any  other  chattel 
interests  than  such  immemorial  usage  will  strictly  warrant. 
Thus  the  chamberlain  of  London,  who  is  a  corporation  sole, 
may  by  the 'Custom  of  London  take  bonds  and  rea^izances  to 
himself  and  his  successors,  for  the  benefit  of  the  orphan's 
fund  *' :  but  it  will  not  follow  from  thence,'  that  he  has  a  capa- 
city to  take  a  lease  for  years  to  himself  and  his  successors  for 
the  same  purpose ;  for  the  custom  extends  not  to  that :  nor 
that  he  may  take  a  bond  to  himself  and  his  successors,  for  any 
other  purpose  than  the  benefit  of  the  orphan's  fund ;  for  that 
also  is  not  warranted  by  the  custom.  Wherefore,  upon  the 
whole,  we  may  close  this  head  with  laying  down  this  general 
rule,  that  such  right  of  succession  to  chattels  is  universally 
inherent  by  the  common  law  in  all  aggr^ate  corporations,  in  [  4SS  ] 
the  king,  and  in  such  single  corporations  as  represent  a  num* 
ber  of  persons;  and  may,  by  special  custom,  belong  to  certain 
other  sole  corporations  for  some  particular  purposes ;  although 
generally,  in  sole  corporations,  no  such  right  can  exist.  (1) 

'  Co.  Litt.  46.  h  4  Rep.  65.     Cro.  Elii.  464.  68S. 

>  Ibid,  90. 


(1)  Thus  the  ornaments  of  the  chapel  of  a  preceding  bishop  bel6ng  to 

his 
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VI.   A  SIXTH  method  oF  acquiring  property  in  goods  and 
chattels  is  by  inarHage ;  whereby  those  chattels,  which  be-^1 
longed  formerly  lo  the  wife,  are  by  act  of  law  vested  in  the 
husband^  with  the  same  degree  of  property  and  with  the  same 
powers,  as  the  wife,  when  sole,  had  over  them. 

This  depends  entirely  on  tlie  notion  of  an  unity  of  person 
between  the  husband  and  wife:  it  being  held  that  they  are  one 
person  in  law ',  so  that  the  very  being  and  existence  of  tlie 
woman  is  suspended  during  the  coverture,  or  entirely  merged, 
or  incoq-Mirated  in  that  of  the  husband.  And  hence  it  followsyf 
thut  whateN-er  personal  proj>erty  belonged  to  tlie  \A'ife,  l>efore 
marriage,  is  by  marriage  absolutely  vested  in  the  husband. 
In  a  real  astate,  he  only  gains  a  title  to  the  rents  and  profits 
during  coverture ;  for  that,  depending  upon  feodal  principles, 
remains  entire  to  the  wife  after  the  death  of  her  husband,  or 
to  her  heirs,  if  she  dies  before  him ;  unless  by  the  birth  of  a 
chikl,  he  becomes  tenant  for  life  by  the  curtesy.  But,  in 
chattel  interests,  the  sole  and  absolute  property  vests  in  the 
husband,  to  be  disposed  of  at  his  pleasure,  if  he  chooses  to 
take  possession  of  them;  for,  unless  he  reduces  tliem  to  pos- 
session, by  exercising  some  act  of  ownership  upon  them,  no 
property  vests  in  him,  but  they  shall  remain  to  the  wife,  or  to 
her  representatives^  after  the  coverture  is  determined* 

There  is  therefore  a  very  considerable  difference  in  tlie 
acquisition  of  this  species  of  property  by  the  husband,  accord- 
ing to  the  subject-matter  ;  vis.  whether  it  be  a  chattel  real  or 
C  434r  ]  a  chattel  persmud ;  and,  of  chattels  personal,  whether  it  be  in 
possession^  or  in  action  only.     A  chattel  real  vests  in  the  bus* 
band,  not  absolutely,  but  sid>  mado.     As,  in  case  of  a  lease  for 
years,  die  husband  shall  receive  all  tho  rents  and  profits  of  ic^l 
and  may,  if  he  pleases,  sell,  syrrender,  or  dis[>ose  of  it  durini 
coverture  ^ :  if  he  be  outlawed  or  attfunted,  it  shall  be  forfeited! 
to  the  king  ^ :  it  is  liable  to  execution  for  his  debts  "' :  and,  if 


'  Se«  book  I.  c. 
k  Co.  Liti.  46. 


15. 


»  Co.  Lift.  551. 


his  iuc€c«9or.  mid  the  bishop  mt^y  uike  such  chatteli  in  sycccssion.    V2  Rep. 
106,  Cerpcn\  case,  citing  31  E.  3.  46". 
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he  survkes  his  wife,  it  is  to  alt  intents  and  purjioses  his  own  "• 
Yet,  if  he  has  made  no  disposition  thereof  in  his  lifetime*  and 
dies  before  his  wifej  lie  cannot  dispose  of  it  by  will  "^ :  for,  the 
husband  having  made  no  alteration  in  the  property  during  iiis 
life,  it  never  was  transferred  from  the  wife ;  but  after  his  death 
she  shall  remain  in  her  antient  possession,  and  it  shall  not  go 
to  his  executors.  80  it  is  also  of  chattels  personal  (or  ckoses) 
in  actiofi :  as  debts  upon  t>ond,  contracts,  and  the  Hke ;  these 
the  husband  may  have  if  he  pleases ;  that  is,  if  he  reduces 
them  into  possession  by  receiving  or  recovering  them  at  law» 
And,  upon  such  receipt  or  recovt^ry  diey  are  absolutely  and 
entirely  his  own;  and  shall  go  to  his  executors  or  admini- 
strators, or  as  he  shall  bequeath  them  by  will,  and  shall  not 
revest  in  the  wife.  But  if  he  dies  before  he  has  recovered  or 
reduced  them  into  possession,  so  that  at  his  death  they  still 
continue  ckoses  in  action^  they  shall  survive  to  the  wife;  for 
the  husband  never  exerted  the  power  he  had  of  obtaining  an 
exclusive  property  in  them  '\  And  so,  if  an  estray  comes  into 
the  wife's  franchise,  and  the  husband  seizes  it,  it  is  absolutely 
his  property,  but  if  he  dies  without  seizing  it,  his  executors  are 
not  now^  at  liberty  to  seize  it,  but  the  wife  or  lier  iieirs"*;  for 
the  husband  never  exerted  the  right  he  had,  which  right  de- 
termined wiUi  the  coverture.  Thus,  in  both  these  species  of 
property  the  law  is  the  same,  in  case  the  wife  survives  the 
husband ;  but,  in  case  tlie  husbajid  survives  the  wife,  the  law 
is  very  different  with  respect  to  cJiatleh  real  and  choses  in  ac^ 
Hon  :  for  he  shall  have  the  chatiel  real  by  survivorship,  but  r  4,35  n 
not  the  chose  in  aciion  ^ ;  except  in  the  case  of  arrears  for  rent, 
due  to  tlie  wife  before  her  coverture,  which  in  case  of  her 
death  are  given  to  die  husband  by  statute  32  Hen*  VII  I. 
c,37.  (2)     And  the  reason  for  die  general  law  is  this:  that 

^  Co.  Lit*.  300,  •»  Ihid. 

**   Poph.  5.     Co.  Litt.  35  L  '3  Mod.  186. 

P  Col  lite.  351. 


(2)  The  worcts  of  the  statute  da  not  seem  to  import  tbi*,  but  they  were 
so  construed  in  Ognets  case.     4  Hep.  51. 

The  distinction  between  the  wife's  chattels  real^and  her  choses  in  actioo, 

where  the  hu&baad  survives,  is  become  uoimportant,  Kince  the  ^^0.2.  c<3. 

has  given  the  husband  administratioo  of  all  her  person b!  property  of  every 

description  for  hi«  own  benefit    And  even  supposing  him  to  die  after  her, 
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ilie  husband  h  in  absolute  poste^icm  of  tlie  dmtid  reel/ tliifin| 
the  corerttire,  by  a  kind  of  joint  tenancy  with  his  wife ;  wbe 
fore  tiie  law  will  not  wre^t  it  out  of  his  hands,  and  give  It  to' 
her  representatives ;  though,  in  case  he  had  died  first,  it  would 
have  survived  to  the  wife,  unless  he  had  thought  prciper  in  his 
life- time  to  alter  the  possession.  But  a  cho&cjn  action  shall  noi 
survive  to  liim,  because  he  never  was  in  possession  of  it  at  all 
during  the  coverture;  and  the  only  metliod  he  had  to  gain 
possession  of  it,  \\i\s  by  suing  in  his  wife's  right ;  but  as,  alter 
her  death  he  cannot  (as  husband)  bring  an  action  in  her  right* 
because  they  are  no  longer  one  and  the  same  person  m  law, 
therefore  he  can  never  (as  such)  recover  the  possession.  But 
he  still  will  be  entitled  to  be  her  administrator;  and  may,  in 
that  capacity,  recover  such  things  in  action  as  became  due  to 
her  before  or  during  the  coverture. 

\  Thus,  and  upon  these  reaaoDS,  stands  the  law  between 
husband  and  wife,  with  regard  to  chaUels  real  an<l  chases  in 
net  ion :  but,  as  to  chaUeis  personcd  (or  choses)  in  posscssitm^ 
which  the  wife  hath  in  her  own  right,  as  r^ady  money,  jewels, 
household  gixids,  and  the  Hke,  Uie  husband  hath  therein  mi 
immediate  und  absolute  property,  devolved  to  him  by  the 
marriage,  not  only  potentially  but  in  fact,  which  never  can 
again  revest  in  the  wife  or  her  representatives  '•  (9) 

And>  as  the  husband  may  thus  generally  acquire  a  property 
in  all  the  personal  substance  of  the  wife,  so  in  one  particular 

*  Co.  Litt.551. 


and  before  he  hna  reduced  her  chores  in  action  into  po«se««ion,  kit  pcrsonoi 
rcprcftcmiativc  will  be  entitted  to  them,  and  not  her  next  of  kin.  Eihoii  v. 
C^Utfcr,  I  WiU.  168. 

(3)  A»  the  liiw,  which  ehiH  gives  a  husband,  cither  directly  or  indirectly, 
a  power  to  vest  in  himself  idl  hiti  wife**  personal  pro(>erty  during  coverture^ 
might  often  bciir  hard  upon  the  wife  in  cases  where  no  settlement  had  beeti 
made  on  her;  equity  will  always  inteqjosc,  where  it  has  juriidiction,  to  pro- 
tect the  wife  ;  that  is,  wherever  the  property  is  so  circumsunced  that  the 
hushnnd  is  obliged  to  have  recour^^;  to  a  court  of  equity  for  the  reducing  t| 
into  possessioo,  that  court  will  only  interfere  on  condition  of  hia  making  a 
conij>etent  fiettlemcnt  on  hi*  wife,  iuile»$  indeed  tlic  free  consent  of  the 
wife  is  sfiti^tfactorily  ascertained  to  the  court.  .See  the  rascvi  collected  in 
Mr.  Butler^  Notes  to  Cb.  Litt,  351. a .  n.  504. 
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mstUDce  the  wife  may  acquire  a  property  in  some  of  lier  hus- 
bfind's  goods;  which  shall  remain  to  her  after  his  death  and 
not  go  to  his  executors.  These  ai'e  cjiHed  \^qt  paraphernaUa ; 
which  IS  a  tenn  boiTowed  from  the  civil  hiw  \  and  is  derived  [  436  ] 
from  the  Greek  language,  signifying  something  over  and  above 
her  dowei%  Our  Jaw  uses  it  to  signify  the  apparel  and  orna^ 
nieuls  of  the  wife,  suitable  to  her  rank  and  degree  ;  and  there- 
fore even  the  jewels  of  a  peeress  usually  wora  by  her,  have 
been  held  to  be  paraphanalia  ",  These  she  becomes  entidetl 
to  at  the  death  of  her  husband,  over  and  above  her  jointure 
or  dower^  and  preferably  to  all  other  representatives  *,  >f ei- 
ther can  the  husband  devise  by  his  will  such  ornaments  and 
jewels  of  his  wife;  though  during  his  life  perhaps  he  hath  the 
power  (if  unkiiidly  inclined  to  exert  it)  to  sell  theai  or  give 
thefii  away^  But  if  she  continues  in  the  use  of  them  till  his 
death,  she  shall  afterwards  retain  them  against  his  executors 
and  administrators,  and  all  other  persons,  except  creditors 
where  tliere  is  a  deficiency  of  assets  ^,  And  her  necessary  ap- 
parel is  protected  even  against  the  claim  of  creditors  ^ 

*  VI L  A  JUDGMENT,  in  consequence  of  some  suit  or  action 
in  a  court  of  justice,  is  frequently  the  means  of  vesting  the 
right  and  property  of  chattel  interests  in  the  prevailing  party* 
And  here  we  must  be  careful  to  distinguish  between  property, 
the  right  of  which  is  before  vested  in  tlie  party^  and  of  which 
on\y  }>o$$ession  is  recovered  by  suit  or  action  ;  and  property,  to 
which  a  man  before  had  no  determinate  title  or  certain  claim, 
but  lie  gains  as  well  the  right  as  the  possession  by  the  process 
and  judgment  of  the  law.  Of  the  former  sort  are  all  debUt  and 
choses  in  action ;  as  if  a  man  gives  bond  for  20A,  or  agrees  to 
buy  a  horse  at  a  stated  sum,  or  takes  up  goods  of  a  tradesman 
upon  an  implied  contract  to  pay  as  much  as  they  are  reason- 
ably w  orth  :  in  all  these  cases  the  right  accrues  to  the  creditor, 
and  is  completely  vestetl  in  him,  at  the  time  of  ihf  bond  being 
sealetl,  or  the  contract  or  agreement  matle;  and  the  law  only 
gives  him  a  remedy  to  recover  the  possession  of  that  right,  [  437  ] 
which  alreatly  in  justice  belongs  to  him.     But  there  is  also  a 

^  py:  23.  3.  9»  §  3.  *   Noy's  Mm.  c.  49,     Gnliioe  v.  Ld* 

^  Moor*  2 IS.  Londonderry.  24  Not*  J74e,     C«ic. 

*  Cro,  Cii".  34?i.     1  Itoll.  Abr.9n.  J^  1  P.  Wins.  780. 

2  Leon.  16 G.  *  ANoy**  Max.  c.  49. 
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species  oF  property  to  which  a  man  has  not  any  claim  or  title 
whatsoever,  till  after  suit  commenced  and  judgment  obtained 
in  a  court  of  law :  where  the  right  and  the  remedy  do  not 
follow  each  other,  as  in  common  cases,  but  accrue  at  one  and 
the  same  time;  and  where,  before  judgment  had,  no  man  can 
say  that  he  has  any  absolute  property,  either  in  possession  or 
in  action.     Of  this  nature  are, 

1.  Such  penalties  as  are  given  by  particular  statutes,  to  be 
recovered  in  an  action  popular ;  or^  in  other  words,  to  be  re- 
covered by  him  or  them  that  will  sue  for  the  same.  Such  as 
the  penalty  of  500/.^  which  those  persons  ai'e  by  several  acts 
of  parliament  made  liable  to  forfeit^  that  being  in  particular 
offices  or  situations  in  life,  neglect  to  take  the  oaths  to  the 
government :  whidi  penalty  is  given  to  him  or  them  that  will 
sue  for  the  same.  Now  here  it  is  clear  that  no  particulai- 
person,  A  or  B,  has  any  right,  claim,  or  demand,  in  or  upon 
thb  penal  sum,  till  after  action  brought  ^ ;  for  he  that  brings 
his  action,  and  can  bondjtde  obtain  judgment  first,  will  nn* 
doubtedly  secure  a  tide  to  it,  in  exclusion  of  every  body  else* 
He  obtains  an  inchoate  imperfect  degree  of  property*  by  com- 
mencing his  suit :  but  it  Is  not  consummated  till  judgment ; 
for,  if  any  collusion  appears,  he  lo&es  the  priority  he  had 
gained  K  But,  otherwise,  the  right  so  attaches  in  tlie  first 
informer,  that  the  king  (who  before  action  brought  may  grant 
a  pardon  which  simll  be  a  bar  to  all  die  world)  cannot  after 
suit  commenced  remit  any  thing  but  his  own  part  of  the  pe- 
nalty *".  For  by  commencing  the  suit  the  informer  has  made 
the  popular  action  Iiis  own  private  action,  and  it  is  not  in  the 
power  of  the  crown,  or  of  any  diing  but  parliaineut,  to  release 
the  informer's  interest.  Tins  therefore  is  one  instance,  w}iere 
[  438  ]  a  suit  and  judgmei^t  at  law  are  not  only  the  means  of  recover- 
ing, but  also  of  acquiring,  property*  And  what  is  said  of  this 
one  penalty  is  equally  true  of  all  otliers,  that  arc  given  thus  at 
large  to  a  common  informer,  or  to  any  person  that  will  sue 
for  the  same.  They  are  placed,  as  it  were,  in  a  state  of  nature, 
accessible  by  all  die  king's  subjects,  but  the  acquired  right  of 
none  of  them ;  open  therefore  to  die  first  occupant,  who  de* 


I 
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I 


*  2  Lev.  I4J, 
V.  Pitt,  B.R.  Tr, 
1423. 


Sc».  1 1^9.     ComW         ^  Stau  4  Hen.  VI L  c.  30. 
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dares  his  intention  to  possess  tlieni  by  bringing  his  action ; 
and  who  carries  that  intention  into  execution,  by  obtaining 
judgment  to  recover  them. 

2.  Another  species  of  property,  that  is  acquired  and  lost 
by  suit  and  judgment  at  law,  is  that  of  damages  given  to  a  man 
by  a  jury,  as  a  compensation  and  satisfaction  for  some  injury 
sustained ;  as  for  a  battery,  for  imprisonment,  for  slander,  or 
for  trespass.  Here  the  plaintiff  has  no  certain  demand  till 
after  verdict;  but  when  tlie  jury  has  assessed  his  damages, 
and  judgment  is  given  thereupon,  whether  they  a^iount  to 
twenty  pounds  or  twenty  shillmgs,  he  instantly  acquires,  and 
the  defendant  loses  at  the  same  time,  a  right  to  that  specific 
sum.  It  is  true,  that  this  is  not  an  acquisition  so  perfectly 
original  as  in  the  former  instance :  for  here  the  injured  party 
has  unquestionably  a  vague  and  indeterminate  right  to  some 
damages  or  other  the  instant  he  receives  the  injury ;  and  the 
verdict  of  the  jurors,  and  judgment  of  the  court  thereupon, 
do  not  in  this  case  so  properly  vest  a  new  title  in  him,  as  fix 
and  ascertain  the  old  one ;  they  do  not  gixje^  but  define^  the  right* 
But,  however,  though  strictly  speaking,  the  primary  right  ta 
a  satisfaction  for  injuries  is  given  by  the  law  of  nature,  and  the 
suit  is  only  the  means  of  ascertaining  and  recovering  that 
satisfaction ;  yet,  as  the  legal  proceedings  are  the  only  visible 
means  of  this  acquisition  of  property,  we  may  feirly  enough  rank 
such  damages,  or  satisfaction  assessed,  under  the  head  of  pro- 
perty acquired  by  suit  and  judgment  at  law. 

3.  Hither  also  may  be  referred,  upon  the  same  principle,  [  439  ]j 
all  title  to  costs  and  expences  of  suit ;  which  are  often  arbi- 
trary, and  rest  entirely  on  the  determination  of  the  court,  upon 
weighing  all  circumstances,  both  as  to  the  quantum^  and  also 

(in  the  courts  of  equity  especially,  and  upon  motions  in  the . 
courts  of  law)  whether  there  shall  be  any  costs  at  all.     These  - 
costs,  therefore,  when  given  by  the  court  to  either  party,  may- 
be looked  upon  as  an  acquisition-  made  by  the  judgment  of 
law. 
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CHAPTER     THE     THIHTIETH, 

or  TITLE  by    GIFT,   GBANT,  and 
CONTRACT, 


^liy^E  are  now  to  pmceed,  acconling  to  ilie  order  marked , 

out,  lu  die  discussion  of  two  of  the  renin inio^f  metliCHis 
of  acquiring  a  title  to  property  in  things  personal,  which  are, 
n^uch  connected  together,  and  answer  in  some  measure  to  lUtS/ 
conveyances  of  real  estates;  being  those  hy  ^ift  or  grants  atKl, 
by  contract :  whereof  the  former  vests  a  property  in  j/ossimoft^, 
the  latter  a  pi"operty  in  adiotu 

VI IL  Gifts  then,  or  ^ran/s,  which  are  the  eighth  method  of 

ti'ansferrhig  personal  property,  are  tlms  to  be  distinguished 
from  each  other,  that  gifts  are  always  gratuitousj  grants  are^ 
upon  sc^me  consideration  or  equivalent;  and  they  may  be 
dividedj  with  regard  to  their  subject-matter,  into  gifts  or  grants 
of  chattels  rcaly  and  gifts  or  grants  of  chattels  pcrsonaL  Under 
the  head  of  gifts  or  grants  of  chattels  reai^  may  be  included 
all  leases  for  years  of  land,  assignments,  and  surrejider?  oft 
those  leases  ;  and  all  the  other  methods  of  convoying  an  estate 
less  than  freehold,  which  were  considered  in  the  twentietH 
chapter  of  the  present  book,  and  therefore  need  not  be  here 
agiun  repeated :  though  the.se  very  seldom  carry  the  Qutward 
appearance  of  a  gift,  however  freely  liestowed ;  being  nsually 
expressed  to  be  made  in  consideration  of  blood,  or  natural 
affection,  or  of  five  or  ten  shilhngs  nominally  paid  to  the. 
grantor ;  and  in  case  of  leases,  always,  reserving  a  rent,  though 
it  be  but  a  pepper-corn  :  any  of  which  considerations  will,  in 
the  eye  of  the  law,  convert  the  gift  if  executed,  into  a  grant ; 
if  not  executed,  into  a  contract. 
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Grants  or  gifts',  of  chattels  pcrsonai^  are  llie  act  of  trans- 
ferring the  right  and  the  j>ossession  of  them ;  whereby  one  man 
renounces,  and  another  man  immediately  acquires,  all  title  and 
interest  therein  :  whicli  may  be  tionc  either  in  writing,  or  by 
word  of  mouth  »,  attested  by  sufficient  evidence,  of  which  the 
delivery  of*  possession  is  the  strongest  and  most  essential-  But 
this  conveyance^  ^vhen  merely  voluntary,  is  somewhat  suspi- 
cious; and  is  usually  construed  to  be  fraudulent,  if  creditors 
or  others  become  sufferers  thereby.  And,  particularly,  by 
statute  3  Hen.  VIL  c.4%  all  deeds  of  gift  of  goods,  made  in 
trust  to  the  use  of  the  donor,  shall  be  void  :  because  otherwise 
persons  might  be  tempted  to  commit  treason  or  felony,  without 
dajiger  of  forfeiture  ;  and  the  creditors  of  the  tlonor  might  also 
be  defrauded  of  their  rights.  And  by  statute  13  Eliz.  c.5, 
every  grant  or  gift  of  chattels,  as  well  as  lands,  with  an  intent 
to  defraud  creditors  or  others  ^^  shall  be  void  as  against 
such  persons  to  wliom  such  fraud  would  be  prejudicial ;  but, 
as  against  the  grantor  himself,  shall  stand  good  and  effectual ; 
and  all  persons  partakers  in,  or  privy  to, such  fraudulent  granU, 
shall  forfeit  tlie  ^vhole  vidue  of  the  goods,  one  moiety  to  the 
king,  and  another  moiety  to  the  party  grieved ;  and  also  on 
conviction  shall  suffer  imprisonment  for  half  a  year.  (1) 

»  Pcfk.  §  57.  ^'  See  3  Hep.  62, 

— -« ii" : 

(1)  The  stntate  contains  a  proviso  in  fifvctir  of  grants  mtdc  **iipon  good 
L'onsiiteracion,  and  ifotm  Jldc,**  Upon  these  rtorJs  it  waa  htid  in  Twj/ncs 
ca^se  {3  Ucp,  81.)»  the  leading  case  on  ihc  ^uhjcci,  that  no  gnint  was  pro- 
tcetcdj  unless  h  wiis  Ijoth  on  good  con^>ide^4^tion  and  Itond  Jidr^  And  it  h 
also  Iftiil  down  in  the  same  caie,  that  the  good  consideration  here  intendeil 
U  not  what  the  words  in  law  usually  import^  a  consideratron  of  natiiml 
love  and  aifection,  hut  a  valuable  consideration.  On  I  he  other  hand,  the 
main  object  of  the  statu tc  is,  thnt  the  money  or  goods  should  be  really 
applied  to  the  payment  of  the  party's  debt,  and  not  reserved  to  his  own 
me ;  it  docs  not  interfere  with  the  right  which  u  debtor  has,  at  common 
bw,  to  prefer  one  creditor  over  another ;  and,  therefore,  a  grant  may  be 
made  to  n  creditor  in  trust  for  the  general  body  of  the  grantor**  creditors, 
although  made  with  intent  to  delay  iome  particular  creditor  who  had 
gained  a  priority  by  suit ;  or  witli  the  same  object,  a  msm  sued  by  one  cre- 
ditor, even  to  judgment,  may  vohmtarily  confess  a  judgment  to  another 
ircditor ;  and  if  the  last  creditor  obtain  execution  first,  the  preference  is 
not  void  hy  the  statute.  In  both  cases  the  grantor  parts  with  the  goods 
actually  j  but  if  he  be  allowed  to  retain  possession,  and  manages,  and  uscti 
ihem  a:*  the  ostensible  owner,  then  a  secret  trust  in  his  favmir  is  implied 
in  the  grant  orjudgtneat,  and  they  become  void. 

1  1  4  Possession 


A  TRUE  and  proper  gift  or  grant  is  always  accompatiied 
with  delivery  of  possession,  and  takes  effect  immediately :  as 
if  A  gives  to  B  100/.,  or  a  flock  of  sheep,  and  puts  him  in 
possession  of  them  directly^  it  is  then  n  gift  executed  in  the 
donee;  and  it  is  not  in  flie  donor's  power  to  retract  it,  though 
he  did  it  widjout  any  consideration  or  reconipense  ^  :  unless  it 
be  prejudicial  to  creditors;  or  the  donor  were  under  any  legal 
incapacity,  as  infancy,  coverture,  duress,  or  the  like ;  or  if  he 
were  drawn  in,  circumvented,  or  imposed  upon,  by  false  pre- 
tences, ebriety,  or  surprise.  But  if  the  gift  does  not  take  eflcct, 
by  delivery  of  immediate  possession,  it  is  then  not  properly  a 
L  "2  J  gjf^^  i^^ij  j^  contract ;  and  this  a  man  cannot  be  compelled  to 
perform,  but  upon  good  and  sufficient  consideration ;  as  we 
shall  see  under  our  next  division, 

IX,  A  coNTHACT,  which  nsualty  conveys  an  interest  merely 
in  action,  is  thus  defnied :  "  an  agreement  upon  suihcietit  con- 
**  sideration,  to  do  or  not  to  do  a  particular  thing."  From 
which  definition  tliere  arise  three  points  to  be  contemplated  in 
all  contracts;  1.  The  agreement ;  (2)  2*  The  comideraliou  ; 
and  3.  The  i/tittg  to  be  done  or  omitted,  or  the  different  species 
of  contracti^. 

FiasT  then  it  is  an  agreement^  a  mutual  bargain  or  conven- 
tion ;  and  tjierefore  tliei*e  must  at  least  be  two  contracting 
parties,  of  sufficient  ability  to  make  a  contract ;  as  where  A 
contracts  with  B  to  pay  Inm  100/.  and  thereby  transfers  a 
pro|>erty  in  such  sum  to  B,  Which  property  is  however  not 
in  posiM^ssion,  but  in  acdon  merely,  and  recoverable  by  suit  at 

*  Jenk.109. 


I 


pDssesaion  in  ihc  grantor^  however,  h  not  by  itself  conctmic^^  ttioiigh 
strong  eviiltiicc  of  fraud ;  n  roan  may  selj  bis  own  good*  boiidJitU',  htkI  for 
a  valuable  consideration,  and  yet  l>e  allowed  to  retain  possession  of  them 
aii  ti^nant  to  the  grantee ;  in  such  cases,  the  validity  o^  the  trAnswciiaa  will 
depead,  in  great  measure,  on  its  notoriety.  Pkktlock  v.  Lytter^  3  M. 
&S..3T1.  Sec  lldhitd  V.  Andctson,  5  T.  R*  235.  Jetepk  V.  Irtgrnw,  1  B- 
Maore,  1S9. 

(2)  According  to  the  decision  in  Wain  v.  Warltert,  5  East,  lo,,  and  Saun' 
deny.  Wakefeidt  4B.&A.595,  the  word  agreement  legally  im|>orts  lioth 
promiM:  and  consideration ;  the  aiuhor,  however,  evidently  u>cs  it  here  in 
tin?  impuliir  »ons«  of  H  promise  or  engagement. 
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law ;  wherefore  k  could  not  be  transferred  to  aoother  person 
by  tlie  strict  rules  of  the  antient  common  law ;  for  no  cimse  in 
action  could  be  assigned  or  granted  over^,  because  it  was 
thought  to  be  a  great  encouragement  to  litigio us n ess,  if  a  man 
were  allowed  to  make  over  to  a  stranger  hts  riglit  of  going  to 
law.  But  this  nicety  is  now  disregarded :  though,  in  com- 
pliance with  the  antietit  principle,  the  form  of  assigning  ac/tose 
in  action  is  in  the  nature  of  n  declaration  of  trust,  and  an 
agreement  to  permit  the  assignee  to  make  use  of  the  name  of 
the  assignor,  in  order  Lo  recover  the  possession.  And  there- 
fore, when  in  common  acceptation  a  debt  or  bond  is  said  to 
be  assigned  over,  it  must  still  be  sued  in  the  original  creditor's 
name ;  the  person  to  whom  it  is  transferred  being  rather  an 
attorney  than  an  assignee.  But  the  king  is  an  exception  to 
this  general  rule,  for  he  might  always  either  grant  or  receive 
a  cAose  in  action  by  assignment";  and  our  courts  of  eqiiityj 
considering  that  in  a  commercial  country  almost  all  personal 
property  must  necessarily  lie  Iti  contract,  will  protect  Uie 
jissignment  of  a  chose  in  action,  as  much  as  tlie  law  will  that  of 
a  chose  in  possession  f. 

This  contract  or  agreement  may  be  either  express  or  im*  [  4^3  j 
plied.  Ejrpress  contracts  are  where  the  terms  of  tile  agreement 
are  openly  uttered  and  avowed  at  the  time  of  the  makingj  as 
to  deliver  an  ox,  or  ten  loads  of  limber,  or  to  pay  a  stated  price 
for  certain  goods*  Implied  are  such  as  reason  and  justice  dic- 
tate, and  which  therefore  the  law  presumes  tliat  every  man 
undertakes  to  perform.  As,  if  I  employ  a  person  to  do  any 
business  for  me,  or  peHbrm  any  work;  the  law  implies  that  1 
undertook,  or  contracted,  to  pay  him  as  much  as  his  labour 
deserves.  If  I  laJte  up  wares  from  a  tradesman,  without  any 
agreement  of  price,  the  law  concludes  that  1  contractetl  to  pay 
their  real  value.  And  there  is  also  one  species  of  implied  con- 
tracts, which  runs  through  and  is  annexed  to  all  other  con- 
tracts, conditions,  and  covenants,  t'/:r,  that  if  1  fail  in  my  part 
of  the  agreement,  I  shall  pay  the  other  party  such  dimiages  as 
he  has  sustained  by  such  my  neglect  or  refusal.  In  short, 
almost  all  the  rights  of  personal  property  {when  not  in  actual 

"  Co.  Litt.  2H.  '  3  P.  Wnui,  1^9. 

•  Dyer,  i*a      Bru.  Abr.  tU,  chioein 
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pcssessiori)  dom  great  measure  depend  ypon  contracts,  ofo»^' 
kind  or  other,  w  at  least  might  be  rediicecl  under  some  of' 
them  ;  which  indited  is  the  method  taken  by  the  dvil  law;  it: 
having  referred  the  greate^jt  part  of  the  duties  and  rights, , 
which  it  treats  of,  to  the  head  of  obligations  ejL-  conlraclu  and 
quasi  ex  cotiiraciuh 

A  cx>NTRACT  may  also  be  either  cxeaded^  as  if  A  agrees  to 
change  horses  with  B,  and  they  do  it  immediately  j  in  which 
case  the  possession  and  Uie  right  are  tmnsferred  together :  or 
it  may  ]m^  cxeaUon/^  as  if  they  agree  to  change  next  week  ;  liere 
the  right  only  vests,  and  their  reci|»rocal  property  in  each 
other's  liorse  is  not  in  possession  but  in  action  ;  for  a  contn^t 
exeaitcd  (which  differs  notliing  from  a  grant)  conveys  a  thosic  in 
possemon  :  a  ^mitmX  cjcecuiQiy  conveys  only  a  chos^  in  aciioHm't 

1 
Having  thus  shewn  the  general  nature  of  a  contract,  we. 
are,  secondlvj  to  proceed  to  the  comidaaiion  uj^on  which  it  is 
founded ;  or  the  reason  which  moves  the  contracting  party  to 
r  444  ]  enter  into  the  contract,  "  It  is  an  agreement,  upon  mffklcnt, 
**  consideration.^*  The  civihans  lioklj  that  hi  all  contracts, 
either  t^xpress  or  implied,  thero  must  be  sometlxing  given  iji 
exchange,  something  that  is  mutual  or  reciprocal  ^\  This- 
thing,  which  is  the  price  or  motive  of  the  contract,  we  call  the 
consideration :  and  it  must  be  a  thing  lawful  in  itself,  or  else 
the  contract  is  void-  A  good  consideration,  we  have  before 
seen^,  is  that  of  blood  or  natund  affeclion  between  near  rela- 
tions I  the  satistaction  accruing  from  which  the  law  esteems  an 
equivalent  for  wliatever  benefit  may  move  from  one  relation  to 
another  1.  This  consideration  may  sometimes  however  be  set 
asitle,  and  the  contract  become  void,  when  it  tends  in  its  con- 
sequences to  defraud  creditors,  or  other  tliird  persons,  of  their 
just  rights.  But  a  contract  for  any  txiluabie  consideration,  its 
for  marriage,  for  money,  for  ifvtjrk  ilone,  or  for  other  reciprocal 
contracts,  can  never  be  impeached  at  law;  and,  if  it  be  of  a 
sufficient  adecjuate  value,  is  never  set  aside  in  equity  j  for  the 
person  contracted  with  has  then  given  an  equivalent  to  recooi* 

•  InM.  3.  H.  2.  '  pag.  *2f»7. 

**  Jn  omnibus  cofUraclihu,  titf  n&m*-'         J  3  Kep.  83. 
1101%  «aue  innonUnatu,  jxrrwula/iu  CUM- 
Hnetur^     Crtvuk  1,2,  §12. 
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pease,  aiitl  h  llicretbre  *is  much  mi  owner,  or  a  creditor,  as  any 

olfier  persuij. 

•  These  valuable  cmisklerauoiis  are  divkletl  by  the  civilians '^ 
into  Ibar  species.  1 .  />;,  id  dis :  as  when  I  give  moaey  or 
goods,  on  a  contract  that  I  shall  be  repaid  money  or  gooils 
for  them  again*  Of  tins  kind  are  nil  limns  of  money  upon 
bond,  or  jn'oniise  of  repayment ;  and  all  sraies  of  goods,  in 
which  there  is  either  an  express  contract  to  pay  so  much  for 
them,  or  else  the  law  implies  a  contract  to  pay  so  much  ns 
they  are  worth,  2,  Tlie  secontl  species  is^Jhcioy  id  facias  ^  as, 
when  I  agree  with  a  man  to  do  his  work  for  him,  if  he  will  do 
inine  for  me;  or  if  two  pei^sons  agree  to  marry  together;  or 
to  do  any  other  positive  acts  on  both  sides.  Or,  it  may  be  to 
forbear  on  one  side  on  consideration  of  something  done  on  the 
other;  as»  that  in  consideration  A,  the  tenant,  vvill  repair  his 
house,  B,  the  landlordj  will  not  sue  him  for  waste.  Or,  it  may 
be  for  mutual  forbearance  on  both  sides ;  as,  that  in  consider^ 
alion  that  A  will  not  tirade  to  Lisbon,  B  will  not  trade  to  [  ^^5  J 
Marseilles ;  so  as  to  avoid  interfering  with  each  other.  3.  The 
third  species  of  consideration  is,  Jhcio^  Jd  d^s:  when  a  man 
agrees  to  perforin  any  thing  for  a  price,  either  specificiJly 
mentioned,  or  left  to  the  determination  of  the  law  to  set  a  value 
to  it*  As  when  a  servant  hires  himself  to  his  miister  for 
certain  wages  or  an  agreed  sum  of  money  :  here  the  servant 
contracts  to  do  his  mikster's  service,  in  order  to  earn  that  spe- 
cific sum.  Otherwise,  if  he  be  hired  generally ;  for  then  he  is 
under  an  implied  contract  to  perform  this  service  for  what  it 
shall  be  reasonably  worth,  k  The  fourtlj  species  is,  doy  td 
facias  :  which  is  the  direct  counterpart  of  the  preceding.  As 
when  I  agree  with  a  servant  to  give  him  such  wages  upon  his 
performing  such  work:  which,  we  see,  is  nothing  else  but  the 
last  species  inverted :  for  senmsjacitf  id  hems  det,  and  herns 
datf  id  servusjaciat, 

A  CONSIDERATION  of  somc  sort  or  other  is  so  absolutely 
necessary  to  the  forming  of  a  contract,  that  a  midum  fmctun^ 
or  agreement  to  do  or  pay  any  thing  on  one  side,  without  any 
compensation  on  the  otlier,  is  totally  void  in  law ;  and  a  man 

k  FJ.  19*  5. 5. 
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caniiot  be  compelled  to  perform  it  K  As  il*  one  man  pro- 
mises to  give  iinotlier  100/.,  fiere  tJiere  is  nothing  contracted 
for  or  given  on  the  one  side,  and  therefore  there  is  nothing 
binding  on  the  other.  And,  however  a  man  may  or  may  not 
be  bound  to  perfoim  it,  in  honour  or  conscience,  which  the 
municipal  laws  do  not  take  upon  them  lo  decide ;  certainly 
those  municipal  laws  will  not  compel  the  execution  of  what  he 
had  no  visible  inducement  to  engage  for;  and  therefore  our 
law  has  adopted  ^  the  maxim  of  the  civil  law  ",  that  ea:  undo 
pacio  nou  oritur  actio.  (3)  But  any  degree  of  reciprocity  will 
prevent  the  pact  from  being  nude ;  nay,  even  if  the  thing  be 
founded  on  a  prior  moral  obligation  (as  a  promise  to  pay  a 
just  debt,  though  barred  by  the  statute  of  limitations),  it  is  no 
longer  nmhim pactunu  And  as  this  rule  was  principally  esta- 
blished, to  avoid  the  inconvenience  that  would  arise  from  set- 
ting up  mere  verbal  promises,  for  which  no  good  reason  could 
[  446  ]  be  assigned  ^  it  therefore  does  not  liold  in  some  cases,  where 
such  promise  is  authentically  proved  by  w  ritten  documents. 
For  it  a  man  enter  into  a  voluntary  bond,  or  gives  a  promis- 
sory note,  he  shall  not  be  allowed  to  aver  tlie  want  of  a  consi- 
deration in  order  to  evade  the  payment :  for  every  bond  from 
the  solemnity  of  tlie  instrument  **,  and  every  note  from  the 
subscription  of  the  drawer  "^  carries  with  it  an  internal  evi- 
dence of  a  good  consideration.  Courts  of  justice  will  there- 
fore support  them  botht  as  against  the  contractor  tiimself ; 
but  not  to  tlie  prejudice  of  creditors,  or  strangers  to  the  con- 
tract.  (4) 


'  Dr.'A  St.  cL  y.  c.  24, 

«»  BrcK  Abr.  tit,  dtUe.  79,      S»lk»l29, 

•  Co<L'2,3,  10,  &5.  14.  1* 


*'    Ptowd.  30a,  30S». 

^  Hardr.  1200.      J  Ch,  K.  157. 
I  Ld,  Rayui,  760. 


(3)  Thoagh  the  |K>sitioti  h  true  for  which  these  authorities  iirc  ctted,  yet 
upon  reference  to  the  orl^nuJfi,  it  will  l>efteeiiy  that  much  weight  cannot  be 

attached  to  cither  of  them. 

(4)  The  doctrine  of  consideration  is  not,  perhaps,  w>  fully  or  so  correctly 
stated  in  tlii^  parugrapb  u»  ntight  haTe  been  cxpcctcil.  t .  I^'nom  the  vnriout 
decitiions  on  the  subject,  it  should  seem  tlmt  there  is  a  distinction  in  ccr* 
tidn  ca&cs^  as  to  the  aecesiiary  eonsii deration  between  an  implied  and  an 
express  promise*  An  implied  promise  ii  that  which  the  i<.w  raise*  from 
previous  circtim stance*  passing  between  the  partiei»  and  therefore  the 
foundiition  must  be  somcthini^  which  htis  tc^al  value*    With  this  restriction 

it 
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We  are  next  to  consider^  thirdii/,  the  tiling  agreed  to  be 
done  or  omitted^  "  A  contract  is  an  agreement,  npon  snf- 
"  ficient  consideration,  (o  do  or  not  to  do  a  particular  thing" 
The  most  usual  contracts,  whereby  the  right  of  chattels  per- 
sonal may  be  acquired  in  the  laws  of  England,  are,  1.  That 
of  sale  or  exchange.  2.  That  of  Imilmefit.  3.  That  of  hfnng 
and  boiTowiftg.     4.  That  of  debt, 

1.  Sale,  or  exckajigey  is  a  transmutation  of  property  from 
one  man  to  another^  m  consideration  of  some  price  or  recom- 
pence  in  vakie ;  for  diere  is  no  sale  without  a  recompence: 
there  must  be  quid  pro  quo  ^  If  it  be  a  commatadon  of  goods 
for  goods,  it  h  more  properly  an  exchange  :  but  if  it  be  a 
transferring  of  goods  for  money^  it  is  called  a  sale ;  which  is 
a    method   of  exchange   introduced    for   ihe   convenience  of 


it  may  be  laid  down  that  any  act  clone  by  the  one  partj'  with  the  consent 
of  the  other,  by  which  the  one  loses  or  suffers^  or  the  other  gains,  in  how- 
ever small  a  degree^  b  a  sufficient  consideration  for  a  promise,  which  the 
law  win  imply^  of  a  conuiiensurate  recompense.  Principles  of  law,  how- 
ever, or  the  provisions  of  statutes,  prevent  that  implication  from  being  made 
in  certain  caseSj  although  the  loss  has  been  sustained  by  the  one,  or  the 
benefit  received  by  the  other  ;  the  instance  put  in  the  text  of  a  just  debt 
barred  by  the  statute  of  limitations  b  a  cose  in  point.  In  such  caics,  though 
the  legal  liability  is  gone,  the  moral  duty  ajid  the  original  legal  consideration 
remain ;  if  then  the  party  expressly  promise  to  pay  the  debt,  he  waives 
the  protection  of  the  statute,  resumes  his  legal  liability,  and  sutlers  the 
former  consideration  to  operate.  This,  therefore,  is  hardly  an  exception 
in  principle  to  the  rule  that  every  promise  must  have  a  sufBcicnt  consider- 
ation. 

Nor  2dly,  Do  written  promises  fall  ander  any  different  principle.  If, 
indeed,  a  promise  be  under  seal,  the  solemnity  of  that  mode  of  delivery  b 
said  to  import  at  law  that  there  was  a  sufficient  consideration  for  the  pro- 
mise, and  the  plaintiff  is  not  put  to  prove  such  consideration*  But  neither 
this  case,  nor  that  of  the  promisiory  note,  stand  on  tlie  authentication 
given  them  by  writing ;  a  merely  written  promise  is  precisely  on  the  same 
footing  as  a  verbal  one  at  common  law,  and  though  in  some  cases  writing 
is  by  statute  made  essential  to  the  validity  of  a  promise,  yet  in  these,  tha 
writing  is  only  a  condition  superadded,  the  promise  must  still  have  all 
the  common  taw  requisites  of  a  verbal  promise.  See  WcnnaU  v.  Adntj/^ 
3  B.&P.  249.  n.(ii).  Rmm  v.  Hughet,  7  T.  R.  a.  a.  350,  Warn  v,  WaHtert^ 
sEiit.  10. 
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matikind,  l>y  establishing^  an  tiniversal  medium,  which  may  \ic 
exchanged  for  all  sorts  of  other  properly ;  whereas  if  goods 
were  o[ily  to  be  exchanged  for  gotxls,  by  way  of  bnrter,  it 
would  be  difficult  to  fidjust  the  respective  valties,  and  the 
carriagei  would  be  ititolerably  cuml>ei'sorue.  All  civilized 
ntitions  adoptet!,  therefore,  very  early  the  use  of  money  ;  for 
we  find  Abrtiliani  giving  "  four  hundred  shekel:*  of  silver, 
"  curi'ent  money  with  the  merchant/*  for  the  field  of  Mac- 
pelidi  • ;  though  the  practice  of  exchange  still  subsists  tiniong 
several  of  the  savage  nations.  But  with  regard  to  the  iaxo  of 
£  4-47  ]  sales  and  exchanges,  there  is  no  diflcrence.  I  shall  therefore 
treat  of  them  l)oth  under  the  den€)minati<Hi  of  sales  only  ;  and 
shall  consider  their  force  and  effect,  in  the  first  place  where 
the  vendor  hath  in  himself,  and  secondly  where  he  hath  not 
the  property  of  the  tiling  sold. 

Where  the  vendor  hafk  in  himself  the  property  of  t!je 
goods  sold,  he  hath  the  liberty  of  ilisposing  of  iheni  to  whom- 
ever he  pleases,  at  any  time,  and  in  any  manner ;  unless 
judgment  has  been  .obtained  against  him  for  a  debt  or  da- 
mages, and  tiie  writ  of  execution  Is  actually  delivered  to  the 
sheriff.  For  tlien,  by  the  statute  of  frauds ',  the  sale  shall  be 
looked  u|Kjn  as  fraudulent,  and  the  property  of  the  gcKxk 
shall  be  boimd  to  ansm'er  the  debt,  from  the  time  of  delivering 
the  writ.  Formerly  it  was  bound  from  the  fesh\  or  Issuing 
of  the  writ  %  ami  any  subsequent  sale  was  fraudulent ;  but 
the  law  was  thus  altered  in  favour  of  pmrhasors^  though  it 
still  remains  the  same  betw^een  the  parties;  and  therefore  if 
a  defendant  dies  after  tlie  awarding  and  before  the  delivery 
of  the  writ,  his  gooils  are  bound  by  it  jti  the  hands  of  Ins 
executors  ", 

If  a  man  agrees  with  ajiother  for  goods  at  a  certain  pi'Ice, 
he  luay  not  carry  them  away  before  he  hath  jiaid  for  them ; 
for  it  is  no  sale  witliout  payment,  unless  the  contrary  be 
expressly  agreed.  And  therefore  if  the  vendor  «ays,  tlie  price 
of  a  beast  is  four  pounds,  and  the  vendee  says  he  will  give 
four  pounds,  the  bargain  is  struck  ;  and  they  neither  of  them 


•  Oen.  e,  25,  v*  16. 
'  S9  Dir.  II.  C.9. 


"f-  a  R«p.  171.     1  Mod.  Idt. 
'  ComU  33.  12  Mod.  5.  7  Uod>3S 
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are  at  liberty  to  be  oif,  provided  immedinte  possession  be  ten- 
dered by  the  other  side.  But  if  neither  the  money  be  paid, 
nor  tlie  ^oods  delivered,  nor  tender  miule,  m>r  any  snbfteqnent 
agreement  he  entered  into,  it  is  no  contract,  and  tlie  owner 
may  dispose  of  the  goods  as  he  pleases  ",  But  if  any  part  of 
the  price  is  paid  ck>wn,  if  it  be  but  a  penny,  or  Any  porlion 
of  tlie  goods  delivered  by  way  of  raniesf  {which}  the  civil 
law  calls  arrhaf  and  interprets  to  be  "  emptiofus  vendtiioftis 
**  cmitt'fitiae  argiitmmtum  *,")  the  properly  of  the  goods  is  [  448  ] 
absolutely  bound  by  it;  and  tlie  vendee  may  recover  the  goods 
by  action,  iis  well  as  the  vendor  may  the  price  of  tliem  ** 
And  such  regard  does  the  law  pay  to  earnest  as  an  evidence 
of  a  contract,  that  by  the  same  statute,  29  Car.  11.  c.3.,  no 
conti'act  for  the  sale  of  goods,  to  the  value  of  10/.  or  nioixj, 
shall  be  valid,  unless  the  buyer  actually  receives  part  of  the 
gooils  sold,  by  way  of  earnest  on  his  part ;  or  uiJess  he  gives 
part  of  the  price  to  tlie  vendor  by  way  of  earnest  to  bind  the 
bargain,  or  in  part  of  payment;  or  imless  some  note  in  writ- 
ing be  made  ami  signed  by  the  party  or  his  agent ;  who  is  to 
be  charged  with  the  contract*  (5)     And  with  regard  to  goods 

*•  Hob.  41.      Noy's  Mav.   c  48.  ^  Noy,i«rf. 


■(B)  As  the  statute  of  frauds  does  not  render  the  contract  in  cases  to 
which  it  applies,  void  or  ilicgalj  but  only  takes  away  the  legal  remedy  to 
enforce  performanee*  where  the  whole  remains  executory,  and  there  has 
been  no  partiivl  performantrc,  the  great  struggle  has  always  been  to  dctcr- 
niiiie^  what  h  a  part  pertbrniance,  what  is  a  derivery,  an  acceptance,  or  a 
part  payment.  Upon  tlic*sc  points  the  tenor  oi'  inotlern  decisions  is  to  giye 
the  words  of  the  stotitte  iheir  fullest  ejfect,  and  not  to  allow  (so  far  as  is 
possible)  of  any  constructi^  e  dehvcries  or  acceptaaci^.  In  some  ctkses^  where 
the  goods  are  in  the  handa  of  tliird  persons  at  the  time  of  the  sale,  or  form 
&  confused  part  of  a  large  nia&s,  or  are  too  cumbersome  for  immtsdiate 
actual  removal ;  from  the  necessity  of  the  thing  the  exercise  of  ^me  clear 
act  of  ownership  has  been  admitted  to  be,  constructiFel}',  such  a  dcliTery 
puid  aceepti^ice  as  will  satisfy  the  statute.  But  in  cases  where  this  neces- 
sity does  not  exist,  actual  acceptance  is  required,  and  while  any  thing 
remains  to  be  done  on  either  side,  as  if  the  goods  are  to  be  weighed^  or 
tlie  price  to  be  paid,  the  courts  will  not  hold  the  contract  to  have  been 
performed.  A  strong  case  on  this  lubject  is  tliat  of  Tempeti  v .  f}iigerald, 
3l|.&A.  680.  The  defendant  in  August  agreeil  to  buy  a  horse  of  the 
pl^ntiiiTor  forty-five  guinea*,  aad  fetch  it  away  in  September  as  he  went  to 
the  Doncaster  races —  it  was  to  be  a  readv  money  bari^ain.     In  September 

he 
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under  tlie  value  of  1 0/.  no  contract  or  agi'eement  for  llie  sale 
of  them  shall  be  validj  unless  ttie  goods  are  to  be  delivered 
within  one  year,  or  unless  the  contract  be  made  in  writing, 
and  signed  by  the  party,  or  his  agent,  ivho  is  to  be  charged 
therewith.  Antiently,  among  all  the  northern  nations^  shak- 
ing of  hands  was  held  necessary  to  bind  the  bargain ;  a  cus- 
tom which  we  still  retain  in  many  verbal  contracts,  A  sale 
thus  made  was  called  handsaic^  "  vettditio ^Jannutuam  mammm 
cmnplejiioneni  ^  ;'*  till  in  process  of  time  the  same  word  was 
used  to  signify  the  price  or  earnes^Avhich  was  given  imme- 
diately after  the  shaking  of  hands,  or  instead  thereof. 

As  soon  as  the  bargain  is  strnckt  tlie  properly  of  tlie  goods 

is  transferred  to  the  vendee^  and  that  of  the  price  to  the  ven- 
dor ;  but  the  vendee  cannot  take  tlie  gootls,  until  he  tenders 
the  price  agreed  on*.  But  if  lie  tenders  die  money  to  tlie 
vendor,  and  he  refuses  it,  the  vendee  may  seize  the  goods,  or 
have  an  action  against  the  vendor  for  detaining  them*  And 
by  a  regular  sale,  without  delivery,  the  property  is  so  ab- 
solutely vested  in  the  vendee,  that  if  A  sells  a  horse  to  B 
for  10/,  and  B  pays  him  earnest,  or  signs  a  note  in  writing 
of  the  bargain;  and  afterwards,  before  the  delivery  of  the 
horse,  or  money  paid,  the  horse  dies  in  the  vendor's  custody, 
[  449  ]  still  he  is  entitled  to  the  money,  because,  by  the  contract,  the 
property  was  in  the  vendee  *,     Thus  may  property  in  goods 


r  Sdernhook  dejure  GiUk,  I.  2,  e*  5. 
■  Hob*4L 


Noy,  c.  42, 


he  camej  tutd  he,  as  well  lu  his  tervunt  rode  the  hofse^  and  leaped  him,  his 
servant  cleaned  him,  and  he  gave  some  directious  ns  to  his  standing  with  a 
different  roller  on,  and  a  sirup  about  bi&  neck^  which  were  oheytnl.  I  le  asked 
the  plaintifl^'s  son  to  keep  bim  another  week,  who  said  he  would  to  oblige 
him ;  he  soid  he  would  return  in  a  week  for  the  horse  and  pay  Tor  hini  and 
told  the  plaintiff*  f  groom  he  ought  to  be  gal  lopped  more,  as  he  was  not  in 
a  condition  for  hunting,  for  which  he  was  lionght.  He  returned  in  a  few 
days  for  the  horse,  which  had  died  in  the  intervaL  Here  it  would  have 
«ecmed,  that  the  defendant  had  done  every  thing  whicli  could  amount  to 
a  conitrnctive  acceptance ;  but  he  had  no  right  to  the  horte  dll  the  price 
was  paid.  The  very  object  of  the  statute  wiis  to  put  contracts  on  an  une- 
quivocal footing,  mul  the  court  held  that  the  horse  was  still  the  property 
of  the  plaimiff,  and  that  the  contract  coidd  not  he  enforced. 
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be  transferred  by  sale,  where  the  vendor  hath  such  property 
ill  himself.  (6) 

But  prc^erty  may  also  in  some  cases  be  transferred  by 
salei  chough  the  vendor  hath  none  at  all  in  the  goods ;  for  it 
is  expedient  that  the  buyer,  by  taking  proper  precautions,  may 
at  all  events  be  secure  of  his  purchase;  otherwise  all  commerce 
between  man  and  man  must  soon  be  at  an  end.  And  there- 
fore the  general  rule  of  law  is  ^,  that  all  sales  and  contracts  of 
any  thing  vendible,  in  fairs  or  markets  averts  (that  is,  open,] 

•»  2  Insl,  713. 


(6)  This  seemt  the  proper  place  for  noticing  a  very  important  bead 
of  the  ]aW|  of  whtch^  I  believe,  the  author  makes  no  mention,  1  mean  nvbat 
it  called  the  right  of  stoppage  m  iranmtu.  Where  the  parties  to  a  contract 
deal  on  credit,  it  is  obvious  that  the  vendee's  interest  in  the  goods,  or  his 
nghl  to  possession  do  not  depend  on  the  previous  payment  or  tender  of 
the  price;  in  such  case,  two  contractaj  in  fact,  subsist  independent  of 
each  other,  a  contract  to  deliver  at  one  time,  and  a  contract  to  pay  at  ano- 
ther. In  thh  case,  it  may  oRcn  happen  that  the  vendor  may  discover 
before  he  has  completed  his  contract,  that  the  vendee  will  never  be  in 
a  condition  to  complete  Aii ;  in  other  words,  that  if  the  goods  are  deli- 
vered,  they  will  never  be  paid  for.  The  hardship  of  compelling  him  in 
such  circumstances  to  dcUvef  them  has  given  rise  to  what  is  called  stoppage 
til  transUUf  which  is  the  right  of  the  vendor,  who  has  not  received  the  full 
price,  to  stop  the  goods  at  any  time  in  their  transit^  and  before  the  delivery 
is  complete,  in  case  of  the  insolvency  of  the  vendee.  Partial  payment  will 
not  destroy  this  right,  because  the  effect  of  the  stoppage  is  not  to  rescind 
the  contract,  which  after  part^ payment  cannot  be  done,  but  h  the  exercise 
of  a  lien  on  the  goock,  a  retainer  of  them  till  the  full  prJce  is  paid.  This 
doctrine  first  prevailed  in  the  courts  of  equity,  and  is  acted  upon  in  courts  of 
law  on  principles  of  equitable  justice;  the  right  to  stop  continues  in  every 
stage  of  the  transit,  not  merely  while  the  goods  are  in  the  hands  of  the  ven* 
dor's  exclusive  agent,  but  while  they 'are  in  those  of  a  middle-man  between 
the  two  parties ;  nor  can  the  vendee  determine  it  by  anticipating  the  natunil 
termination  -^  if  the  goods  be  coming  by  sea  to  a  particular  port^  he  can- 
not meet  them  midway,  and  take  possession ;  if  they  reach  the  port,  but 
arc  put  under  quarantine,  he  cannot  take  them  till  thai  is  determined ; 
neither  can  the  vendee  confer  a  right  which  he  has  not  in  himself  j  his 
creditor  or  his  vendee  can  claim  only  subject  to  the  original  vendor's 
right.  In  order  to  give  eflfect  to  the  right,  it  is  sufficient  for  the  vendor 
to  give  notice  and  put  in  his  claim,  to  the  parties  who  have  the  possession 
of  the  goods ;  after  that,  a  delivery  to  the  vendee,  either  by  mistake,  or 
perversely,  vests  no  right,  and  the  vendor  may  maintain  an  action  for  the 
goods.  Bee  the  cases  collected,  Selw.  N,  P.  1 214,  &c.  6th  edition. 
VOL*  If.  K    K 
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shall  not  only  be  good  between  the  parties,  but  also  be  bind- 
ing on  all  those  that  have  any  right  or  property  therein.    And 
for   this  purpose,    the  mirror  informs  us^  were   tolls  esta- 
bhshed  in  markets,  m.  to  testify  the  making  of  contracU ; 
for  every  private  contract  viros  discountenanced  by  law :  inso- 
much that  our  Saxon   ancestors  prohibited  the  sale  of  any 
thing  above  the  value  of  twenty  pence,  unless  in  open  market, 
and  directed  every  bargain  and  sale  to  be  contracted  in  the 
presence  of  credible  witnesses*'.     Market  overt  in  the  country 
is  only  held  on  the  special  days,  provided  for  particular  towns 
by  charter  or  prescription  ;  but  in  London  every  day,  except 
Sunday,  is  market  day  "*       The  market  place,  or  spot  of 
ground  set  apart  by  custom  for  the  sale  of  particular  goods,  is 
also  in  the  country  the  only  market  overt  ^ :  but  in   London 
every  shop  in  which  goods  are  exposed  publicly  to  sale*  is 
market  overt,  for  such  things  only  as  the  owner  professes  to 
trade  in  K     But  if  my  goods  are  stolen  from  nie,  and  sold  out 
of  market  overt,  my  property  is  not  altered,  and  I  may  take 
them  wherever  I  find  thenu     And  it  is  expressly  provided  by 
statute,  1  Jac.  L  c,2i,,  that  the  sale  of  any  goods  wrongfully 
taken,  to  any  pawnbroker  in   London,  or  within  two  miles 
thereof,  shall  not  alter  the  property :  for  this,  being  usually  a 
clandestine  trade,  is  therefore  made  an  exception  to  the  gene- 
ral rule  (7).     And  even  in  market  overt,  if  the  goods  be  the 
property  of  the  king,   such   sale  (though  regular  in  all  other 
respects)  will  in  no  case  bind  hini  ;  though  it  binds  infants, 
[  4-50  ]    feme  coverts,  idiots,  or  lunatics,  and  men  beyond  sea  or  in 
prison  ;  or  if  the  goods  be  stolen  from  a  common  person,  and 
then  taken  by  the  king*s  officer  from  the  felon,   ami  sold  in 
open  market ;  still,  if  the  owner  has   used  due  diligence  in 
prosecuting  tlie  thief  to  conviction,  he  loses  not  his  properly  - 
ill  the  goods  ^\     So  likewise,   if  the   buyer  knoweth  the  pro- 
perty not  to  be  in  the  seller ;  or  diere  be  any  other  fraud  in 
the  transaction ;  if  lie  knoweth  the  seller  to  be  an  infant,  or 
feme  covert  not  usually  trading  for  herself;  if  the  sale  be  not 


'  J.X.  .£iM,  10,   IS, 
Wilk.BOw 
*  CroaJiic.  6B. 


^  Godb.  ml. 
LL.  £adg.  «  5  Rep.  8S.      12  Mod.  5'il. 

**  Bacoa'a    use   of    ihe   Uw,   158. 


(7)  See  post,  45fi.  n. 
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originally  and  wholly  made  in  the  fair  or  market,  or  not  at 
tht  usual  hours ;  the  owner's  property  is  not  bound  thereby  K 
If  a  man  buys  his  own  goods  in  a  fair  or  market,  the  con- 
tract of  sale  shall  not  bind  him,  so  that  he  shall  render  the 
price :  unless  the  property  had  been  previously  altered  by  a 
former  sale  ^.  And  notwithstanding  any  number  of  inter- 
vening sales,  if  the  original  vendor,  who  sold  without,  having 
the  property,  comes  again  into  possession  of  the  goods,  the 
original  owner  may  take  them,  when  found  in  his  hands  who 
was  guilty  of  the  first  breach  of  justice  ^  By  which  wise^ 
regulations  the  common  law  has  secured  the  right  of  the 
proprietor  in  personal  chattels  from  being  devested,  so  far  as 
was  consistent  with  that  other  necessary  policy,  that  pur- 
chasers, honajlde^  in  a  fair,  open,  and  regular  manner,  should 
not  be  afterwards  put  to  difficulties  by  reason  of  the  previous 
knavery  of  the  seller. 

But  there  is  one  species  of  personal  chattels,  in  which  the  ' 
property  is  not  easily  altered  by  sale,  without  the  express  con- 
sent of  the  owner,  and  those  are  horses  ".  P*or  a  purchaser 
gains  no  property  in  a  horse  that  has  been  stolen,  unless  it 
be  bought  in  a  fair  or  market  overt,  according  to  the  direc- 
tions of  the  statutes  2  P.  &  M.  c.7.  and  31  Eliz.  c.l2.  By 
which  it  is  enacted,  that  the  horse  shall  be  openly  exposed, 
in  the  time  of  such  fair  or  market,  for  one  whole  hour  toge- 
ther, between  ten  in  the  morning  and  sun-set,  in  the  public 
place  used  for  such  sales,  and  not  in  any  private  yard  or 
stable;  and  afterwards  brought  by  both  the  vendor  and  vendee 
to  the  book-keeper  of  such  fair  or  market ;  that  toll  be  paid, 
if  any  be  due ;  and  if  not,  one  penny  to  the  book-keeper,  [  451  ] 
who  shall  enter  down  the  price,  colour,  and  marks  of  the 
horse,  with  the  names,  additions,  and  abode  of  the  vendee 
and  vendor ;  the  latter  being  properly  attested.  Nor  shall 
such  sale  take  away"  the  property  of  the  pwner.  If  within  six 
months  after  the  horse  is  stolen  he  puts  in  his  claim  before 
some  magistrate,  where  tlie  horse  shall  be  found ;  and,  withia 
forty  days  more,  proves  such  his  property  by  the  oath  of  two 

*  2  Inst.  713,  714.  (8)  *  2  In»t.  713. 

k  Perk.  §93.  «  9  Inst.  719. 

(8)  See  the  case  of  Freeman  v.  Ea»t  India  Company,  5  B.  &  A.  624^ 
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wUnessesi  aqd  tenders  to  the  person  in  possession  such  price 
as  he  bondjide  paid  for  him  m  market  overt  But  in  case 
any  oqe  of  the  points  before  mentioned  be  not  observed,  such 
sale  is  utterly  void ;  and  the  owner  shall  not  lose  his  property, 
but  at  any  distance  of  time  may  seize  or  bring  an  action  for 
his  horse,  wherever  he  happens  to  find  him. 

By  the  civil  law  ^  an  implied  warranty  was  annex^  to7 
every  sale,  in  respect  to  the  title  of  the  vendor ;  and  so  too, 
in  our  law,  a  purcliaser  cf  goods  and  chattels  may  have  a 
satbfaction  from  the  seller,  if  he  sells  them  as  his  own  and 
the  title  proves  deficient,  without  any  express  warrantj-^  for 
that  purpose  ^.  But  with  regard  to  tlie  goodness  of  tlie  ware* 
so  purchased,  the  vendor  is  not  bound  to  answer :  unless  he 
expressly  warrants  them  to  be  sound  and  good  ^,  or  unless  he 
knew  them  to  be  otherwise  and  hath  used  any  ait  to  disguise 
theni  \  or  unless  tbey  turn  out  to  be  different  from  what  he 
represented  them  to  the  buyer.  (9) 

2.  Bailmeni',  from  the  French  baiUa-f  to  deliver,  is  a 
delivery  of  goods  in  trust,  upon  a  contract  expressed  or 
implied,  that  the  trust  shall  be  faithfully  executed  on  the  part 
of  the  bailee.  As  if  cloth  be  delivered*  or  (in  our  legal 
dialect)  bailed,  to  a  tailor  to  make  a  suit  of  cloaths,  he  has 
it  upon  an  implied  contract  to  render  it  again  when  made, 
and  that  in  a  workiuanly  manner  ^  If  money  or  goods  be 
delivered  to  a  common  carrier,  to  convey  from  Oxford  to 
London,  he  is  under  a  contract  in  law  to  pay,  or  carry  them, 
to  the  person  appointed  ',  If  a  horse,  or  olher  goods,  be 
delivered  to  an  innkeeper  or  his  scrvajits,  he  is  bound  to  keep 
t  45S  ]  them  safely,  and  restore  them  when  his  guest  leaves  the 
house*.  (10)  If  a  man  takes  in  a  horse,  or  other  cattle,  to 
graze  and  depasture  in  his  grouuds,  which  the  law  calls 
agistment^  he  tajces  them  upon  an  impliied  contract  to  return 


«  Cm  Jic  474. 
S  EtrlL  Erp.  5. 


1  Bidl,  Ahu  fiO. 


^  I  Vera,  see, 

*  IS  Mod.  48?. 

*  Qro,  ^lub  ess. 


(io;  ^c  VolJIl.  p.  L65, 166,  D,{ie),(i»> 
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them  on  demand  to  the  owner  ".  If  a  pawnbroker  receives 
pkta  or  jewels  as  a  pledge,  ot  security^  for  the  repayment  of 
money  lent  thereon  at  a  day  certain,  he  has  them  upon  aa 
express  contmct  or  condition  to  restore  them,  if  ihe  pledgor 
performs  his  part  by  redeeming  them  tti  due  time  * :  tor  the 
due  execution  of  which  contract  many  useful  regulations  are 
made  by  statute  30  Geo,  II.  c.24.  {11}  And  so  if  a  landlord 
distrains  goods  for  rent,  or  a  parish  officer  for  taxes,  these 
for  a  time  are  only  a  pledge  in  the  hands  of  the  distrainors, 
and  they  are  bound  by  an  implied  conti'act  in  law  to  restore 
them  on  payment  of  the  debt,  duty,  and  expences,  before  the 
time  of  sale ;  or,  when  sold,  to  render  back  the  overplus.  If 
a  friend  delivers  any  thing  to  his  friend  to  keep  for  him,  the 
receiver  is  bound  to  restore  it  on  demand ;  and  it  was  for- 
merly held  that  in  the  mean  time  he  was  answerable  for  any 
damage  or  loss  it  might  sustain,  whether  by  accident  or  other" 
wise";  unless  he  expressly  undertook^  to  keep  it  only  with 
the  same  care  as  his  own  goods,  and  then  he  should  not  be 
answerable  for  theft  or  other  accidents*  But  now  the  law 
seems  to  be  settled  *  that  such  a  general  bailment  will  not 
charge  the  bailee  with  any  loss,   unless  it  happens  by  gross 

"  Cto*  Cw.  271.  r  4  B«p.  84. 

*  Ct©.  Jic.  245.     YelT.  17S.  »  Lord  lUyro.  909*     IS  Mod.  487, 

»  Co.  titt.  89* 


(11)  Ttie  59&40G.3.  C.99.  is  now  the  regulatmg  statute  on  thb  sub- 
ject- It  limits  the  interest  which  pawnbrokers  may  take,  In  protection  of 
the  diatreised  pawnors ;  and  it  attempts,  by  teveml  provisions,  to  guarti 
og^nst  thefacility^Hhich  pawnbrokiixg  aJfords  to  the  Ji»hon«t  for  the  put- 
ting away  of  stolen  goods*  At  the  expiration  of  a  year  and  a  day,  unr^ 
deemed  piedges  are  to  be  considered  forfeited,  and  may  be  sold  by  public 
auction  only,  unless  the  pawnor  ihall  give  notice  to  the  broker  not  to  set! 
them,  in  which  case  the  sale  must  be  postponed  for  three  calendar  months  : 
but  in  no  case  doci*  this  forfeiture  devest  the  property  out  of  the  pawnor, 
unlesa  the  broker  sell*  under  the  power  of  the  statute ;  and  the  pawnee 
has  a  right  at  any  time,  before  a  sale  has  taken  place^  to  redeem  the  goodfl^ 
Waller  v.  Smithy  5  B.&:  A.  439.,  and  even  where  sold,  if  the  goods  have  been 
pawned  for  more  than  ten  shilling^},  and  they  sell  for  more  than  the  prin- 
cipal and  interest  due  on  them,  and  the  costs  of  the  sale,  the  owner  is 
entitled  to  such  overplus  upon  demand  made  within  three  yean  aTler  the 
sale ;  the  object  of  the  sale  being  merdy  to  retmburfe  the  broker  his  prii^ 
dpal,  interest^  and  cxpcncci. 
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neglect,  which  is  an  evidence  of  IVaud  :  but,  if  he  undertakes 
specially  to  keep  the  goods  safely  aod  securely,  he  is  bound 
to  take  the  same  care  of  them,  as  a  prudent  man  would  take 
of  his  own*.  (12) 

In  all  these  instances  there  is  a  special  c|i!alified  property 
transferred  from  the  bailor  to  the  bailee,  together  with  the 
possession.  It  is  not  an  absolute  property,  because  of  his  con- 
C  453  ]  tract  for  restitution ;  the  bailor  having  slill  left  in  him  the 
right  to  a  chose  in  action^  grounded  upon  such  contract  And, 
on  account  of  this  quahfied  property  of  the  bailee,  he  may 
(as  well  us  the  bailor)  maintain  an  action  against  such  as  in- 
jure  or  take  away  these  chattels*  The  tailor,  the  carrier,  the 
innkeeper,  the  agisting  farmer,  the  pawnbroker,  the  distreinor, 
and  the  general  bailee,  may  all  of  them  vindicate,  in  their 
own  right,  this  their  possessory  interest,  against  any  stranger 
or  third  person  b.  For,  being  responsible  to  the  bailor,  if 
the  goods  are  lost  or  damaged  by  his  wilful  default  or  gross 
negligence,  or  if  he  do  not  deliver  up  the  chattels  on  lawful 
demand,  it  is  therefore  reasonable  that  he  should  have  a  right 
of  action  against  all  other  persons  who  may  have  purloined 
or  injured  them ;  that  he  may  always  be  ready  to  answer  tlie 
caU  of  the  bailor. 

3.  HiRiNr,  and  borrcfwhig  are  also  contracts  by  which  a 
quahfied  property  may  be  transferred  to  the  hirer  or  bor- 
rower: in   which   there  is   only  this  difference,  that  hiring  is 

*  By  the  lairs  of  Swetlen  t!ie  dopo-  in  the  kiutii?  manner  ;  "  jum  mim  »£>*- 

ntary  or  bAHce  of  goods  is  not  bound  to  "  frw/'  «.iys  Stiemliook,  **  dolum  ^mi€^ 

refttitntinn,  in  tase  of  accident  by  fire  or  **  sumufU,  si  una  rt^n  fNy^aHl."     (De 

tiiefl:   provided  hh  own  gooNls  perished  **  Jum  Suei>n,  L  2*  c.  5<)     ^  iS  R«^p>  69* 


(12)  It  must  be  undemood,  that  this  ipecial  undertiiking  be  foundetl  on 
a  fiifficicnt  consideration,  for  the  mere  promise  to  keep  snfely  will  not 
impose  u  new  obligation  in  Inw.  The  student  will  find  the  best  abstract 
of  the  law  on  the  responsibility  of  bailees  in  Lord  Holt's  c^-iebrated  jndgw 
mcnt  in  the  case  of  Voggt  k*  Bernard,  2  Ld.  Ray  ok  912,  The  principle 
upon  which  the  responsibility  increase*,  from  requiring  less  than  even  ordi- 
fiury  cart%  np  to  the  greatest  possible  degree  of  it,  and  heyontl  thnt  even  to 
the  liftbiljly  for  the  violent  and  wrongful  act*  of  others,  is  mainly  regulated 
by  the  less  or  greater  degree  of  convenience  or  gain  derived  by  the  bdlee 
from  thebaitnient. 
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always  for  a  price,  a  stipend,  or  additional  recompense  ;  bor- 
rowing is  merely  gratuitoiis.  But  the  luw  in  both  cases  is 
the  same.  They  are  both  contracts,  wlicreby  the  possession 
and  a  transient  property  is  transferred  for  a  particular  time 
or  use,  on  condition  to  restore  the  goods  so  hired  or  borrowed, 
as  soon  as  the  time  is  expired  or  use  performed  ;  together 
with  tl>e  price  or  stipend  (in  case  of  hiring)  either  expressly 
agreed  on  by  the  parties,  or  left  to  be  impLied  by  law  ae- 
cording  to  the  value  of  the  service.  By  this  mutual  contract, 
the  hirer  or  borrower  gains  a  temporary  property  in  the  thing 
hired,  accompanied  with  an  implied  condition  to  use  it  with 
moderation,  and  not  abuse  it ;  and  the  owner  or  lender 
retains  a  reversionary  interest  in  the  same,  and  acquires  a  new 
-property  in  the  price  or  reward.  Thus  if  a  man  hires  or 
borrows  a  horse  for  a  month,  he  has  the  possession  and  a 
qualified  property  therein  during  that  period  :  on  tlie  expira- 
tion of  which  his  qualified  property  determines,  and  the 
owner  becomes  (in  case  of  hiring)  entitled  also  to  the  price 
for  which  the  horse  was  hired  *, 

There  is  one  species  of  this  price  or  reward,  the  most  t  ^^^  1 
usual  of  any,  but  concerning  which  many  good  and  learned 
men  have  in  former  limes  very  much  perplexed  themselves 
and  otlier  people,  by  raising  doubts  about  its  legality  m  foro 
comcienfiae.  That  is,  when  money  is  lent  on  a  contract  to 
receive  not  only  the  principal  sum  again,  but  also  an  increase 
by  way  of  compensation  for  the  use  ;  which  generally  is  called 
inierest  by  those  who  think  it  lawful,  and  nsitTy  by  those  who 
do  not  so*  For  the  enemies  to  interest  in  general  make  no 
distinction  between  that  and  usury,  holding  any  increase  of 
money  to  be  indelensibly  usurious.  And  tins  they  ground 
as  well  on  the  prohibition  of  it  by  the  law  of  Moses  among 
the  Jews,  as  also  upon  what  is  said  to  be  laid  down  by  Ari- 
stotle"^, that  money  is  naturally  barren,  and  to  make  it  breed 
money  is  preposterous,  and  a  perversion  of  the  end  of  it*s  in- 
stitution, wliich  was  only  to  serve  the  purposes  of  exchange 
and  not  of  increase.  Hence  the  school  divines  have  branded 
the  practice  of  taking  interest,  as  being  contrary  to  the  di- 

*  Yelv.172.     Cro.  Jac,  396.  ^  Fviit,  lA,  c  tO.    Tliis  passage  h*lh 

been  suspected  to  be  spurioui. 
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mine law  both  BRlural  ftDd  revealed ;  and  the  canon  law  *  hm 
proscribed  the  taking  any^  the  least,  increase  for  the  loan  of 
money  as  a  mortal  sin« 

But,  in  answei*  to  thiis,  it  hadi  been  observed,  that  the 
Mosaical  precept  was  clearly  a  politicalt  and  not  a  moral  pr^ 
cept.  It  only  prohibitetl  the  Jews  from  taking  usury  from 
their  brethren  the  Jews;  but  in  express  words  permitted 
them  to  take  it  of  a  stranger ' :  which  proves  that  the  taking 
of  moderate  usury,  or  a  reward  for  the  use,  for  so  the  word 
signifies,  Is  not  malum  in  se  /  since  it  was  allowed  where  any 
but  an  Israelite  was  concerned.  And  as  to  the  reason  sup- 
posed to  be  given  by  Aristotle,  and  deduced  fmm  the  naUt- 
ral  bari'enness  of  money,  the  same  may  with  equal  force  be 
alleged  of  houses,  which  never  breed  houses ;  and  twenty  other 
things,  which  nobody  doubts  it  is  lawful  to  make  profit  of,  by 
letting  them  to  hire.  And  though  money  was  originally  used 
only  for  die  purposes  of  exchange,  yet  the  laws  of  any  state 
[  455  ]  may  be  well  justified  in  permitting  it  to  be  turned  to  the  pur^ 
poses  of  profit,  if  the  convenience  of  society  (the  great  end 
for  which  money  was  invented)  shall  require  it.  And  Uiat  the 
allowance  of  moderate  interest  tends  greatly  to  the  l>enefit  ot' 
the  public,  especially  in  a  timding  country,  will  appear  from 
titat  generally  acknowledged  principle,  that  commerce  cannot 
subsist  without  mutual  and  extensive  credit.  Unless  money 
therefore  can  be  borrowed,  trade  cannot  be  carried  on ;  and 
if  no  premium  were  allowed  for  the  hire  of  money,  few  per- 
sons  woyld  care  to  lend  iti  or  at  least  die  ease  of  borrowing 
at  a  ^rt  warning  (which  is  tlie  life  of  commerce)  would  be 
eiH^irely  at  an  end.  Thus,  in  the  dark  ages  of  monkish  su« 
perstltion  and  civil  tyranny,  wlien  interest  was  laid  under  a 
total  interdict,  commerce  was  also  at  it's  lowest  ebb,  and  fell 
entirely  into  tlie  hands  of  the  Jews  and  Lombards  :  but  when 
men's  minds  began  to  be  more  enlarged,  when  true  religioB 
and  real  liberty  revived,  commerce  grew  again  into  credit : 
atid  again  introduced  with  itself  it's  inseparable  companion, 
the  doctrine  of  loans  upon  intei*est«  And,  as  to  any  scruples 
of  conscience,  since  all  other  conveniences  of  life  may  either 
be  bought  or  hired,  but  money  can  only  be  hired,  there  seetna 


*  /JMfifW.  1.5.  tU.  1% 
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io  be  no  greater  oppression  in  taking  n  recompense  or  pri^e 
for  the  hire  of  this,  than  of  any  other  convenience.  To 
demand  an  eKorbitant  price  is  ecjoally  contrary  to  con- 
science, for  the  lonn  of  a  horse^  or  the  loan  of  a  sum  rf 
money :  but  a  reasonable  equivalent  for  the  temporary  incoit- 
venience,  which  the  owner  may  feel  by  the  want  of  it,  and  for 
the  hazard  of  his  losing  it  entirely,  is  not  more  immoral  m 
one  case  than  it  h  in  the  other.  Indeed  the  absolute  proht- 
bition  of  lending  upon  any,  even,  moderate  interest,  intro- 
duces the  very  inconvenience  which  it  seems  meant  to  re- 
medy. The  necessity  of  individuals  will  make  borrowing 
unavoidable^  Without  some  profit  allowed  by  law,  there 
will  be  but  few  lenders  ;  and  those  principally  bad  men,  who 
will  break  through  the  law,  and  take  a  profit ;  and  then  will 
endeavour  to  indemnify  themselves  from  tlie  danger  of  the 
penalty,  by  making  that  profit  exorbitant  A  capital  dis* 
tinction  must  therefore  be  made  between  a  moilerate  and  exor-  [  456  J 
bitant  profit ;  to  the  former  of  which  we  usually  give  the  name 
of  interest,  to  the  latter  the  truly  odious  appellation  of  usury: 
the  former  is  necessary  in  every  civil  slate,  if  it  were  but  to  ex* 
elude  the  latter,  which  ought  never  to  be  tolerated  in  any  well- 
regulated  society.  For,  as  the  whole  of  this  matter  is  well  sum- 
med up  by  Grotius  ^,  **  if  the  compensation  nUowed  by  law 
**  does  not  exceed  tlie  proportion  of  the  haaird  run,  or  the 
•*  want  ffelt,  by  the  loan,  it's  allowance  is  neither  repugnant 
**  to  the  revealed  nor  the  natural  law  ;  but  if  it  exceed*  those 
•*  bounds,  it  is  then  oppressive  usurj* ;  and  though  the  munici- 
**  pal  laws  may  give  it  impunity,  they  can  never  make  it  jiwi." 

We  see  that  the  exorbitance  or  moderation  of  interait,  for 
money  lent,  depends  upon  two  circumstances ;  the  incoofetli^ 
ence  of  parting  with  it  for  the  present,  and  the  hazard  of  losing 
It  entirely.  The  inconvenience  to  individual  lenders  can 
never  be  estimated  by  laws  ;  the  rate  tJi  ere  fore  of  general  in- 
terest must  depend  upon  the  usual  or  general  inconvenience. 
This  results  entirely  from  the  quantity  of  sj^ecie  or  current 
money  in  tiie  kingdom  ;  for  the  more  specie  there  is  circu- 
lating in  any  nation,  the  greater  superfluity  there  will  be,  be- 
yond what  is  necessary  to  carry  on  the  business  q(  exciNm^ 


i  ^j,  fr.  f  p.  I.  s.  c,l2,  {28. 
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and  the  common  concerns  of  life.  In  every  nation  or  public 
commuiyty,  iherc  is  a  certain  c|irantity  of  money  thus  neces- 
sary ;  which  a  person  well  skilled  in  political  arithmetic  might 
perhaps  calculate  os  exactly,  as  a  private  banker  can  the  de- 
mand for  ruimiiig  cash  in  his  own  shop :  all  above  this  ne- 
cessary quantity  may  be  spared,  or  lent,  without  much  incoq- 
venience  to  die  respective  lenders ;  and  the  greater  this  na- 
tional snpeiHiiity  is,  the  more  numerous  will  be  the  lenders, 
and  the  lower  ought  the  rate  of  the  national  interest  to  be : 
but  where  there  is  not  enough  circulating  cash,  or  barely 
enough,  to  answer  the  ordinary  uses  of  the  public,  interest 
will  be  proportion  ably  high  :  for  lenders  will  be  but  few,  as 
ihw  can  submit  to  the  inconvenience  of  lending* 


[  457  ]  So  also  the  hazard  of  an  entire  loss  has  it*s  weight  in  the 
regulation  of  interest:  hence  the  better  the  security,  the  lower 
will  the  interest  be ;  the  rate  of  interest  being  generally  in  a 
compound  ratifh  formed  out  of  the  inconvenience,  and  the 
hazard.  And  as,  if  there  were  no  inconvenience,  there  should 
be  no  interest  but  what  is  equivalent  to  the  hazard,  so,  if  there 
were  no  hazard,  there  ought  to  be  no  interest,  save  only  what 
arises  from  the  mere  inconvenience  of  lending.  Thus,  if  the 
quantity  of  specie  in  a  nation  be  such,  that  the  general  incon- 
venience of  lending  for  a  year  is  computed  to  amount  to  three 
per  cmt,^  a  man  that  has  money  by  him  will  perhaps  lend  it 
upon  gooti  personal  security  at^Ve*  per  ccnt.^  allowing  two 
for  the  hazard  run ;  he  will  lend  it  upon  landed  security  or 
mortgage  at  four  per  cent,,  the  hazaril  be  big  proporlionably 
less ;  but  he  will  lend  It  to  the  state,  on  the  maintenance  of 
which  all  his  properly  depends,  at  three  j*^  cent,^  the  hazard 
being  none  at  all.  (13) 


(tS)  This  proportion  between  the  inconvenience,  and  the  two  de§G^p^ 

tions  of  huzartl,  is  entirely  arbitrary,  and  only  put  for  an  e&ample. 

In  this  disquisitiun  upon  the  principles  which  regulate  ihe  rate  of  iote* 
rest,  and  on  all  sabjects  connecled  with  political  economy,  the  author  writes 
with  the  informntion  only  of  his  age ;  his  renaoning  is  open  to  mnch  ob 
■ervation,  but  as  the  subject  is  only  collatenil,  and  could  not  be  cxplaiiie 
•atisfactoriJy  except  at  considerable  length*  t  think  it  better  to  content  my- 
•elf  with  this  notice. 
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'  But  sometimes  the  hazard  may  be  greater,  than  the  rate 
of  interest  allowed  by  law  will  compensate.  And  this  gives 
rise  to  the  practice  of,  1.  Bottomry,  or  respondentia,  2.  Po- 
licies of  insurance.     3.  Annuities  upon  lives. 

And  first,  bottomry  (which  originally  arose  from  permit- 
ting the  master  of  a  ship,  m  a  foreign  country,  to  hypothe* 
cate  the  ship  in  order  to  raise  money  to  refit)  (14)  is  in  the  na- 
ture of  a  mortgage  of  a  ship  ;  when  the  owner  takes  up  money 
to  enable  hini  to  carry  on  his  voyage,  and  pledges  the  keel  or 
hottam  of  the  ship  [partem  pro  toto)  as  a  security  for  the  repay- 
ment. In  which  case  it  is  understood,  that  if  the  ship  be 
lost,  the  lender  loses  also  his  whole  money ;  but,  if  it  returns 
in  safety,  then  he  shall  receive  back  his  principal,  and  also 
the  premium  or  interest  agreed  upon,  however  it  may  exceed 
the  legal  rate  of  interest.  And  this  is  allowed  to  be  a  valid 
contract  in  all  trading  nations,  for  the  benefit  of  commerce, 
and  by  reason  of  the  extraordinary  hazard  run  by  the  lender ''. 
And  in  this  case  the  ship  and  tackle,  if  brought  home,  are  [  458  ] 
answerable  (as  well  as  the  person  of  the  borrower)  for  the 
money  lent.  But  if  the  loan  is  not  upon  the  vessel,  but  upon 
the  goods  and  merchandize,  which  must  necessarily  be  sold 
or  exchanged  in  the  course  of  the  voyage,  then  only  the  bor- 
rower, personally,  is  bound  to  answer  the  contract;  who 
therefore  in  this  case  is  said  to  take  up  money  at  respondentia. 
These  terms  are  also  applied  to  contracts  for  the  repayment 
of  money  borrowed,  not  on  the  ship  and  goods  only,  but  on 
the  mere  hazard  of  the  voyage  itself;  when  a  man  lends  a 
merchant  1000/.  to  be  employed  in  a  beneficial  trade,  with 

^  Moll,  dejur,  mar.  361.     Malyne,     c.  42.  Cro.  Jac.  208.   Bynkenh.  quani. 
lex  mercat.  b.  1.  c.  31.   Bacon's  essays,    jur,  private  I,  3.  c,  16. 


(14)  "  This  opinion  may  well  be  doubted,  for  although  the  practice  of 
lending  money  upon  maritime  risks  at  a  high  premiimi  was  well  known  to 
the  Romans  before  the  time  of  Justinian,  yet  in  those  titles  of  the  Digest 
and  the  Code,  which  expressly  treat  of  this  subject,  no  mention  is  made  of 
contracts  of  this  nature  entered  into  by  the  master  of  a  ship  in  that  char 
racter,  according  to  the  practice  which  has  since  universally  prevailed. 
And  except  for  the  purpose  of  securing  the  payment  of  maritime  interest, 
actual  hypothecation  was  not  necessary  to  give  the  creditor  a  claim  upon 
the  ship.'*     Abbott  on  Shipping,  143.  4th  edition. 
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condition  to  be  repaid  with  extraordinary  interest,  in  case  such 
a  voyage  be  safely  performed ' :  which  kind  of  ogreemenl  m 
somelinies  called  foeniis  nmUiatm^  and  sometimes  tistaa  mart* 
timaK  But  as  this  gave  an  opening  for  usurious  and  gaming  < 
Gontmet^,  especially  upon  long  voyages,  it  was  enacted  by  the 
statute  19Geo.  IL  c.  37-  that  all  monies  lent  on  bottomry  or 
at  respondentia^  on  vessels  [belonging  to  his  Majesty's  sub- 
jects] bound  to  or  from  the  East  Indies,  (15)  shall  be  ex- 
pressly lent  only  upon  tlie  ship  or  upon  the  merchandize  | 
that  the  lender  shall  have  the  benefit  of  salvage  ^  \  and  that  if 
tlie  borrower  hath  not  an  interest  in  the  ship,  or  in  the  effects 
on  board,  equal  to  the  value  of  the  sum  borrowed,  he  shall 
be  responsible  to  the  lender  for  so  much  of  the  principal  aji 
hath  not  l>een  laid  out*  with  legal  interest  and  all  other 
charges,  though  the  ship  and  merchandize  be  totally  lost 


Secondly,  a  policy  of  insurance  is  a  contract  between  A 
and  B,  that  upon  A's  paying  a  premium  equivalent  to  the 
hazard  run,  B  will  indemnify  or  insure  him  against  a  par- 
ticular event*  This  is  founded  upon  one  of  the  same  prin- 
ciples as  the  doctrine  of  interest  upon  loans,  that  of  hazard  5 
but  not  that  of  incouvenience.  For  if  I  insure  a  ship  to  die 
Levant,  and  back  agauit  ni  five  per  cent* ;  here  I  calculate  the 
chance  that  she  {Performs  her  voyage  to  be  twenty  to  one 
against  her  being  lost :  and^  if  she  be  lost,  I  lose  1 00/.  and 
g^t  5/.  Now  this  is  much  the  same  as  if  1  lend  the  merchant 
whose  whole  fortunes  are  embarked  in  this  vessel,  100/*  at 
[  459  ]  the  rate  of  eight  per  cefU,  For  by  a  loan  I  should  be  imme- 
diately out  of  possession  of  my  money,  tlie  inconvenience  of 
which  we  have  supposed  equal  to  three  per  cent, ;  if  dierefore 
1  had  actually  lent  him  100/.,  I  must  have  added  3/*  on  the 
score  of  inconvenience,  to  the  51,  allowed  for  the  hazard, 
which  together  would  have  made  8/.     But,  as  upon  an  insur* 


'   1  SJd.  27, 
j  Mallo^i  ibid. 


Mtlfnt,  ibid. 


*  See  Vol*  I.  pa«e  29i. 


(\&)  Ami  a  previous  ststuttt,  7G*1.  c.3l.  makei  null  and  void  all  con- 
tracts by  hii  iiu>je»t>*»  subject*,  or  any  one  in  rm»t  for  ihem,  upoa  the  loan 
of  any  money  by  way  of  bottomry  on  any  ship  in  the  service  of  fordgnept 
bound  Co  the  East  Indies* 
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aiice,  I  am  never  out  of  passession  of  my  money  till  Uie  loss 
actually  happens,  nothing  is  tlierein  allowed  upon  the  prin* 
ciple  of  inconvenience,  but  all  upon  the  principle  of  hazard. 
Thus,  too,  in  a  loan,  if  tlie  chance  of  repayment  depends  up- 
on the  borrower*s  life,  it  is  frequent  (besides  the  usual  rate  of 
mterest)  for  the  borrower  to  have  his  life  insured  till  the  time 
of  repayment ;  for  which  he  is  loaded  with  an  additional  pre- 
mium, suited  to  hi»  age  and  constitution.  Thus,  if  Sempro* 
nius  has  only  an  annuity  for  Jus  life,  and  would  borrow  1 00^, 
of  Titius  for  a  year;  tlie  inconvenience  and  general  hazard 
of  this  loan,  we  have  seen,  arc  equivalent  to  5/.,  which  is 
therefore  the  legal  interest ;  but  there  is  also  a  special  hazard 
in  this  case  j  for,  if  Sempronius  dies  within  the  year,  Titius 
must  lose  the  whole  of  his  100/,  Suppose  this  chance  to  be 
as  one  to  ten :  it  will  follow  that  the  extraordinary  hazard  is 
worth  10/,  more,  and  therefore  that  the  reasonable  rate  of  iu> 
terest  in  this  case  would  h^Jifteen  per  cetit.*  But  this  the  law, 
to  avoid  abuses*  will  not  permit  to  be  taken ;  Sempronius  there- 
fore gives  ^itius  the  lender  only  5L  the  legal  interest ;  but 
applies  to  Galus  an  insurer,  and  gives  him  the  otiier  10/.  to 
indemni^'  Titius  against  the  extraordinary  hazard.  And  in 
this  manner  may  any  extraordinary  or  particular  hazard  be 
provided  against,  which  the  established  rate  of  interest  will 
not  reach  ;  that  being  calculated  by  tlie  state  to  answer  only 
the  ordinary  and  general  hazard,  together  with  tlie  lender's 
inconvenience  in  parting  with  his  specie  lor  the  time.  But, 
in  order  to  prevent  these  insurances  from  being  turned  into  a 
mischievous  kind  of  gaming,  it  is  enacted  by  statute  14 
Geo.  IIL  c,48,,  that  no  insurance  shall  be  made  on  lives,  or 
on  any  other  event,  wherein  the  party  insured  hath  no  inte- 
rest \  that  in  all  policies  the  name  of  such  interested  party 
shaU  be  inserted  ;  and  nothing  more  shall  be  recovered  there-  [  460  ] 
on  than  the  amount  of  the  interest  of  the  insured. 

This  doth  not,  liowever,  extend  to  marine  insurances, 
which  were  provided  for  by  a  prior  law  of  their  own.  The 
learning  relating  to  tliese  insurances  hath  of  late  years  been 
greatly  improved  by  a  series  of  judicial  decisions;  which  have 
now  established  the  law  ii^  such  a  variety  of  cases,  that  (if 
well  and  judiciously  collected)  they  would  form  a  very  com- 
plete title  in  a  code  of  commercial  jurisprudence :  but,  being 
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consideratioiif  tbe  court,  iit  which  any  action  is  boooghi  or 
judgment  obtained  upon  such  collusive  security,  may  order 
the  same  to  be  cancelled,  and  the  judgment  (if  any)  to  be 
vacated :  and  also  all  contt-acts  for  the  purchase  of  annuitiea 
from  infants  shall  remain  utterly  void,  and  be  incapable  of 
conitjmation  after  such  infants  arrive  to  the  age  of  maturity. 
But  to  return  to  the  doctrine  of  common  ititerest  on  loans:(18) 

Upok  the  two  principles  of  inconvenience  and  hazard^ 
comj^ared  tc^ether,  different  nations  have,  at  different  timest. 
established  different  rates  of  interest  The  Romans  at  one 
time  allowed  cerUcsimaCf  mte  pet-  cent,  monthly,  or  twelve  per 
cent*  per  annum ^  to  be  taken  for  common  loons;  but  Jus-* 
tinian  "*  reduced  it  to  trientesj  or  one  third  of  the  as  or  cente^ 

^  CinL   4,   S2«   S€,      iVbv.   SS^   34,     not  only  fcir  uadersUnding  the  citJiians, 

35<  * '  A  short   explication  of  these    but  also  the  more  cUuJcal  irrilen,  who 

termi^  And  of  the  ctjvision   of  Uie  Bo-     iMTpctually  refer   to  thii  distributian. 
manatf  will  be  tuefii]  to  the  student,     Thus  Horace,  od  P!ifoi»e«,  S2^ 
Samani  pueri  longiM  rationitftu  aaMtn 
JHtcunt  in  paries  centuin  didueere,     Dicat 
^iHuM  Alhinif  n  dcqinucvnce  rcmata  est 
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(18)  It  has  been  obscrveili  that  this  act  has  produced  m  greater  Dumber 
of  judicitil  decisions  than  any  other  which  has  passed  tince  the  statute  of 
frauds.  It  was,  however,  repealed  by  the  53  G,  3,  c,  141,,  which  direct^ 
that  within  thirty  dajt  after  the  execution  of  any  assurance  ereating  an 
annuity  or  rent-charge  for  hfc  or  years  determinable  on  lives»  a  niemorial 
shall  be  enrolled  according  to  a  form  given  in  the  statute*  And  in  ca&e  any 
part  of  the  consideration  money  be  retained  or  returned  on  any  pretence 
whatitoever,  or  suptH>sing  it  to  be  advanced  in  notes,  if  those  notes  are 
not  paid  when  due;  or  if  the  consideration,  being  in  goods,  is  expressed  to 
be  in  money,  then  the  court,  on  application  of  the  party  against  whom 
any  action  shall  be  brought  on  the  deed,  may  stay  the  proceedings,  or 
vacate  the  judgments,  and  order  the  deed  to  be  cancelled.  The  statute 
also  annuls  all  contracts  for  annuities  made  by  infants,  notwithstanding 
any  conArcnation  by  them  after  coming  of  age  j  and  makes  it  a  tnisdemesnor 
to  endeavour  to  induce  infants  to  engage  in  such  contracts,  or  to  pledge 
their  word  of  honour  not  to  plead  infancy,  or  make  defence  against  the 
demand  of  such  annuities,  or  to  promise  to  confirm  them  when  of  age* 
The  statute  do<^  not  extend  to  Scotland  or  Ireland,  nor  to  annuities,  4m- 
renKharges  granted  by  will,  marriage.«ettlemeut,  or  for  the  advancement 
of  a  child,  nor  to  the  cases  eicepttd  out  of  the  former  statute,  and  meii- 
tiooed  in  the  text. 
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Thirdly,  the  practice  of  purchasing  annuities  Jar  lives  at 
a  certain  price  or  premium^  instead  of  advancing  the  same 
sum  on  an  ordinary  loan,  arises  usually  from  the  inability  of 
the  borrower  to  give  the  lender  a  permanent  security:  for  the/ 
return  of  the  money  borrowed,  at  any  one  period  of  time.' 
He  therefore  stipulates  (in  effect)  to  repay  annually,  during 
his  life,  some  part  of  (he  money  borrowed;  together  with  legal' 
interest  for  so  much  of  the  principal  as  annually  remains  un- 
paid, and  an  additional  compensation  for  the  extraordinary 
hazard  run,  of  losing  that  principal  entirely  by  the  contingency^ 
of  the  borrower's  death  :  all  which  considerations,  being  cal- 
culated and  blended  together,  will  constitute  the  just  propor- 
tion or  quantum  of  the  annuity  which  ought  to  be  granted*  • 
The  real  value  of  that  contingency  must  depend  on  the  age^  * 
constitution,   situation,  and  conduct  of  the   borrower;    and 
therefore  the   price  of  such  annuities  cannot,  without  the 
utmost  difficulty,  be  reduced  to  any  general  rules.     So  that 
if,  by  the  terms  of  the  contract,  the  lender's  principal  is  bond 
Jide  (and  not  colourably  *)  put  in  jeopardy,  no  inequ^ity  of 
price  will  make  it  an  usurious  bargain ;  though,  pnder  some 
circumstances  of  imposition,   it  may  be  relieved  against  in 
equity.     To  throw  however  some  check  upon  improvident 
transactions  of  this  kind,  which  are  usually  carried  on  with 
great   privacy,    the   statute    17  Geo.  III.  c.26.  has  directed^ 
that  upon  the  sale  of  any  life  annuity  of  more  than  the  value 
of  ten  pounds  per  annum  (unless  on  a  sufficient  pledge .  of 
lands  in  fee-simple  or  stock,  in  the  public  funds)  the  true 
consideration,  which  shall  be  in  money  only,  shall  be  set  forth 
and  described  in  the  security  itself;  and  a  memorial  of  the 
date  of  the  security;  of  the  names  of  the  parties,  cestui/  que 
trusts,  cestuy  que  vies,  and  witnesses,  and  of  the  consideration 
money,  shall  within  twenty  days  after  it's  execution  be  en- 
rolled in  the  court  of  chancery ;  else  the  security  shall  be  null 
and  void:  and,  in  case  of  collusive  practices  respecting  the 

»  Cartb.  67. 


tors  discharge  the  debt,  he  can  recover  nodiing  from  the  insurer.     GodtaU 
V.  5o/</«To,  9  East.  7».  I 
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cording  as  the  qufiiitity  of  specie  in  tlie  kingdom  has  Increased 
by  accessions  of  trade,  the  introduction  of  paper  credit,   and 
other  circumstances.     The  statute  37  Hen,  VIIL  c,9p  con- 
fined interest  to  ten^^r  cent.y  and  so  did  the   statute  IS  Eliz, 
C.8-     But  as,  through  the  encouragements  given  in  her  reign 
to  commerce,  the  nation  grew  more  wealthy,   so   under  her 
successor  the  statute  21  Jac.  L  c,  17.  reduced  it  to  eight  per 
cent,  :  as  did  the  statute  12  Car, IL  c.  13.  to  six  :  and  lastly 
by  the  statute  12  Ann.  St.  2.  c.l6.  it  was  brought  down  to  five 
pet^  cefiL  yearly,  which  is  now  the  extremity  of  legal  interest 
that  can  be  taken.     But  yet,  if  a  contract  which  carries  inte- 
rest be  made  in  a  foreign  country,  our  courts  will  direct  the 
payment  of  interest  according  to  the  law  of  that  country  in 
C  *6*  ]    which    the   contract   was    made  p.     Thus    Irisli,    American^ 
Turkish,    and  Indian    interest,   have    been    allowed   in    our 
courts  to  the  amount  of  e\xu  twelve  per  cetif, :  {19}  for  the 
moderation  or  exorbitance  of  interest  depends  upon  local  cir- 
cumstances ;  and  the  refusal  to  enforce  such  contracts  would 
put  a  slop  to  all  foreign  trade.     And,  by  statute  14  Geo.  III. 
c.  79.  all  mortgages  and  other  securities  upon  estates  or  other 
property  in  Ireland  or  the  plantations,   bearing  hiterest  not 
exceeding  six  per  cents  shall  be  legal ;  though  executed  m  the 
kingdom  of  Gre^t  Britain :  unless  the  money  lent  shall  be 
known  at  the  time  to  exceed  the  value  of  the  thing  in  pledge; 
in  which  case  also,   to  prevent  usurious  contracts  at  home 
under  colour  of  such  foreign  securities,  the  borrower  shall 
forfeit  treble  the  sum  so  borrowed.  (20) 


\ 
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"i.  The  last  general  species  of  contracts,  whicli  I  have  to 
mention,  is  that  of  debt  i  whereby  a  chose  in  action,  or  riglit 
to  a  certain  sum  of  money,  is  mutually  acquired  and  lost  '>. 


»  1  £qu.  Cm.  Abr,  289.     I  P.  .Wms,  395. 


^  F*N.  B,  119. 


(19)  Ip  the  co«e  of  Indian  interest,  the  legislature  has  iaterfereci,  and  by 

15 G* 3.  c.fi3.  S.30,  restrained  it  to  \2 prr  cent, 

(20)  It  had  licen  doubted,  whether  this  iUitute  extended  to  the  bonds 
and  covenants  of  third  parties  given  as  n  collateral  secariiy  for  the  payment 
in  Great  Britain  of  interest  on  smns  of  nmney  lent  nndcr  its  protection; 
the  I  &  2  G.  I V.  c.  5L  was  made  to  remove  this  doubt,  nnd  extends  the  proi'i- 
tions  of  the  former  statute  to  those  cases*  See  VolJV.  p.  15G.&  17!?.  n.Cl6> 
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This  may  be  the  counterpart  of,  and  arise  from,  any  of  the 
other  species  of  contracts.  As,  m  case  of  a  sale,  where  the 
price  is  not  paid  in  ready  money,  tlie  vendee  becomes  in- 
debted to  the  vendor  for  the  sum  agreed  on ;  and  the  vendor 
has  a  property  in  this  price,  as  a  chose  in  action,  by  means  of 
this  contract  of  debt.  In  bailment,  if  tlie  bailee  loses  or  de- 
tains a  sum  of  money  bailed  to  him  for  any  special  purpose, 
he  becomes  indebted  to  the  bailor  in  the  same  numerical  sum, 
upon  bis  implied  contract,  tlmt  be  should  execute  the  trust 
reposed  in  him^  or  repay  the  money  to  the  bailor.  Upon 
hiring  or  borrowing,  the  hirer  or  borrower,  at  the  same  time 
that  he  acquires  a  property  in  the  thing  lent,  may  also  be- 
come indebted  to  the  lender,  npon  his  contract  to  restore  the 
money  Iwrrowed,  to  pay  the  price  or  premium  of  the  loan, 
the  hire  of  the  horse,  or  the  like.  Any  contract,  in  short, 
whereby  a  determinate  sum  of  money  becomes  due  to  any 
person,  and  is  not  paid,  but  remains  in  action  merely,  is  a 
contract  of  debt.  And,  taken  in  this  light,  it  comprehends  a 
great  variety  of  acquisitions  ;  being  usually'  divided  into  debts  [  465  ] 
of  recordy  debts  by  special^  and  debts  by  simple  contract, 

A  DEBT  of  record  is  a  sum  of  money,  which  appears  to  be 
due  by  the  evidence  of  a  court  of  record.  Thus,  when  any 
specific  sum  is  adjudged  to  be  due  from  tlie  defendant  to  the 
plaintiff,  on  an  action  or  suit  at  law ;  this  is  a  contract  of  the 
highest  nature,  being  established  by  the  sentence  of  a  court  of 
judicature.  Debts  upon  recognizance  are  also  a  sum  of  money, 
recognized  or  acknowledged  to  be  due  to  the  crown  or  a  snb- 
ject,  in  the  presence  of  some  court  or  magistrate,  with  a  con- 
dition that  such  acknowledgment  shall  be  void  upon  the 
appearance  of  the  party,  his  good  behaviour,  or  the  Kke :  and 
tliese,  together  with  statutes  merchant  and  statutes  staple,  tjr, 
if  forfeited  by  non-performauce  of  the  condition,  are  also  ranked 
among  this  first  and  principal  class  of  debts,  viz.  debts  of  re- 
cord; since  the  contract,  on  which  they  are  founded,  is  witnessed 
by  tlie  highest  kind  of  evidence,  viz,  by  matter  of  record. 

Dehts  by  speciality  or  special  contract,  are  such  whereby  a 
sura  of  money  becomes,  or  is  acknowledged  to  be,  due  by  deed 

or  instrument  under  seal.     Such  as  by  deed  of  covenant,  by 
deed  of  sale,  by  lease  reserving  rent,  or  by  bond  or  obligation  ; 

LL  2 
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which  last  we  took  occasion  to  explain  in  the  twentieth  chapter 
of  tbd  present  book;  and  then  shewed  that  it  is  a  creation  or 
acknowledgment  of  a  debt  from  the  obligor  to  the  obligee, 
unless  the  obligor  performs  a  condition  thereunto  usuallj 
.annexed,  as  the  pa}rment  of  rent  or  money  borrowed,  the  ob- 
servance of  a  covenant,  and  the  like ;  on  fiulure  ^f  which  the 
bond  becomes  forfeited  and  the  debt  becomes  due  in  law.  (21 ) 
These  are  looked  upon  as  the  next  class  of  debts  ailer  those  of 
record,  being  confirmed  by  special  evidence,  under  seal. 

Debts  by  simple  coniract  are  such,  where  the  contract  upon 
which  the  obirgation  arises  is  neither  ascertained  by  matter  of 
record,  nor  yet  by  deed  or  special  instrument,  but  by  mere  oral 
[  466  ]  evidence,  the  most  simple  of  any ;  or  by  notes  unsealed,  which 
are  capable  of  a  more  easy  proo^  and  (therefore  only)  better, 
than  a  verbal  promise.  It  is  easy  to  sjee  into  what  a  vast 
variety  of  obligations  this  last  class  may  be  branched  out, 
through  the  numerous  contracts  for  money,  which  are  not  only 
expressed  by  the  parties,  but  virtually  implied  in  law.  Some 
of  these  we  have  already  occasionally  hinted  at :  and  the  rest, 
to  avoid  repetition,  must  be  referred  to  those  particular  heads 
in  the  third  book  of  these  Commentaries,  where  the  breach  of 
such  coii^tjracts  will  be  'considered.  I  shall  only  observe  at 
present,  stbat  by  the  statute  29  Car.  II.  c.3.  no  executor  or 
admiuisitrator  shall  be  charged  upon  any  special  promise  to 
answer  damages  out  of  his  own  estate,  and  no  person  shall  be 
charged  upon  any  promise  to  answer  for  the  debt  or  default  of 
^nother^  or  upon  any  agreement  in  consideration  of  marriage, 
or  upon  any  contract  or  sale  of  any  real  estate,  or  upon  any 
agreement  that  is  not  to  be  performed  within  one  year  from 
the  making;  unless  the  agreement  or  some  memorandum 
thereof  be  in  wi-iting,  and  signed  by  the  party  himself,  or  by 
his  authority.  (22) 

But  there  is  one  species  of  debts  upon  simple  contracrt, 
which,  being  a  transaction  now  introduced  into  all  sorts  of 


(si)  See  Vol. III.  p. 596.  n.(6),  and  the  notes  on  the  cases  of  GotiiffonfT. 
Griffith,  and  RoherU  v.  Marietta  Saund.  R.  i.  58.  ii.  187.  edit.  1884.    - 
(»2)  See  Vol.  III.  p.  159.  n.(l2). 
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civil  life,  under  the  name  of  papet'  credit^  deserves  a  more 
particular  regard.  These  are  debts  by  biUs  (^exchangCy  and 
promissory  notes. 

A  BILL  of  exchange  is  a  security,  originally  invented  among 
merchants  in  different  countries,  for  the  more  easy  remittance 
of  money  from  the  one  to  the  other,  which  has  since  spread 
itself  into  almost  all  pecuniary  transactions.  It  is  an  open 
letter  of  request  from  one  man  to  another,  desiring  him  to  pay 
a  sum  named  therein  to  a  third  person  on  his  account;  by 
which  means  a  man  at  the  most  distant  part  of  the  world  may 
have  money  remitted  to  him  from  any  trading  country.  If  A  « 
lives  in  Jamaica,  and  owes  B,  who  lives  in  England,  lOOO/.^ 
now  if  C  be  going  from  England  to  Jamaica,  he  may  pay  B 
this  1000/.  and  take  a  bill  of  exchange  drawn  by  B  in  England 
upon  A  in  Jamaica,  and  receive  it  when  he  comes  thither. 
Thus  does  B  receive  his  debt,  at  any  distance  of  place,  by 
transferring  it  to  C ;  who  carries  over  his  money  in  paper 
credit,  without  danger  of  robbery  or  loss.  This  method  is  £  467  ] 
said  to  have  been  brought  into  general  use  by  the  Jews  and 
Lombards,  when  banished  for  their  usury  and  other  vices ;  in 
order  the  more  easily  to  draw  their  effects  out  of  France  and 
England  into  those  countries  in  which  they  had  chosen  to 
reside.  But  the  invention  of  it  was  a  little  earlier;  for  the 
Jews  were  banished  out  of  Guienne  in  1287,  and  out  of 
England  in  1290  ^;  and  in  1236  the  use  of  paper  credit  was 
introduced  into  the  Mogul  empire  in  China.*  In  com- 
mon speech  such  a  bill  is  frequently  called  a  drafts  but  a 
bill  of  exchange  is  the  more  legal  as  well  as  mercantile  ex- 
pression. The  person,  however,  who  writes  this  letter  is  called 
in  law  the  drwvcer^  and  he  to  whom  it  is  written  the  drawee ; 
and  the  third  person,  or  negotiator,  to  whom  it  is  payable 
(whether  especially  named,  or  the  hearer  generally)  is  called 
the  payee. 

These  bills  are  either  jfer^fgfw,  or  ihlatid :  foreign^  when 
drawn  by  a  merchant  residing  abroad  upon  his  corre^)ondent 
in  England,  or  vice  versa  f  and  inland^  when  both  the  drawer 
and  the  drawee  reside  within  the  kingdom.    Formerly  foreign 

'  2  Carte.  Hist.  i;ng.203.206.  *  Mod.  Un.  Hb>.i?.  499. 

L  L    3 


4457 


THE  RIGHTS 


Book  II. 


bills  of  exchange  were  much  more  regarded  in  the  eye  of  the 
law  than  inland  ones,  as  being  thought  of  more  public  eoncera 
in  the  advancement  of  trade  and  commerce.  But  now  by  two 
statutes  the  one  9  &  1 0  W  JIL  c.  1 7.  the  other  3&  4  Ann.  c,  9. 
inland  bills  of  exchange  are  put  upon  tlie  £anie  footing  as  fo- 
reign ones  ;  what  was  the  law  and  custom  of  merchants  with 
r^ard  to  the  one,  and  taken  notice  of  merely  as  such  *,  being 
by  those  statutes  expressly  enacted  with  regard  to  the  other. 
So  that  now  there  is  not  in  law  any  manner  of  difference  be- 
tween them*  (23) 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  direct 
engagement  in  writing,  to  pay  a  sum  specified  at  the  time 
therein  limited  to  a  person^  therein  named,  or  sometimes  to  his 
order,  or  often  to  the  bearer  at  large.  These  also,  by  the  same 
statute  3&4  Ann.  c. 9-  are  made  assignable  and  indorsable  in 
like  manner  as  bills  of  exchange.  But,  by  statute  15  Geo.I II. 
[  468  ]  c- 51-  all  promissory  or  other  notes,  bills  of  exchange,  drafU, 
and  undertakings  in  writing,  being  negotiable  or  transferable, 
for  thepajmient  of  less  than  twenty  shillings,  are  declared  to 
be  null  and  void ;  and  it  is  made  penal  to  utter  or  publish  any 
such ;  they  being  deemed  prejudicial  to  trade  and  public  ere* 
dit  (24)  And  by  17  Geo.  Ill,  c.  30.  all  such  notes,  bills,  drafts, 
and  undertakings,  to  the  amount  of  twenty  shillings,  and  less 
than  five  pounds,  are  subjected  to  many  other  regulations  and 
formalities;  the  omission  of  any  one  of  which  vacates  the  se* 
curity,  and  is  penal  to  him  that  utters  it-  (25) 

'  1  RoU.  Abr.  6. 


(S3)  Sec  poft,  469,  470. 

(24)  The  48  G,  3.  C.88.  which  repealed  tliis  uatutc^  contains  the 
re$trictJot),  almost  in  the  some  words,  and  ntiikes  the  penalty,  which 
not  exceed  20/.,  nor  he  less  than  5i.  recovcrnble  before  a  single  justice  of 
the  peace ;  the  penahy  to  go  in  moieties  to  the  informer  and  the  poor  of 
the  (Mirish  in  which  the  offence  is  committed* 

(25)  This  statntc,  so  far  aa  rdutes  to  promissory  notcs^  drafts,  or  under- 
takings in  writing,  payahle  on  demand  to  the  bearer,  after  many  suspcnfion* 
during  ihc  late  rcigii,  now  stands  suspended  till  the  5th  day  of  Junnary  1833, 
bythcaG.rV,  c*70.  And  the  57G.3,  c,2&.  had  provided  that  all  note* 
payable  la  bearer,  arid  issued  by  the  Bank  of  England,  should  be  good 
and  valid  in  law,  though  for  the  payment  of  le^s  than  Si* 
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The  payee,  we  may  observe,  eitlier  of  a  bill  of  exchange 
or  promissory  note,  has  clearly  a  property  vested  in  him  (not 
indeed  in  possession  but  in  action)  by  the  expess  contract  of 
the  drawer  in  the  case  of  a  promissory  note,  and,  in  the  case 
of  a  bill  of  exchange,  by  his  implied  contract,  viz,  that,  pro- 
vided the  drawee  does  not  pay  the  bill,  the  drawer  will :  for 
which  reason  it  is  usual  in  bills  of  exchange  to  express  that 
the  value  thereof  hath  been  receixjed  by  the  drawer  "  ;  in  order 
to  shew  the  consideration j  upon  which  the  impDed  contract  of 
repa}inent  arises.  And  this  property,  so  vested,  may  be  trans- 
ferred and  assigned  from  the  payee  to  any  other  man ;  con- 
trary to  the  general  rule  of  the  common  law,  that  no  chose  in 
action  is  assignable :  which  assignment  is  the  life  of  paper 
credit*  It  may  therefore  be  of  some  use  to  mention  a  few  of 
the  principal  incidents  attending  this  transfer  or  assignment, 
in  order  to  make  it  regular,  and  thereby  to  charge  the  drawer 
with  the  payment  of  the  debt  to  other  persons  than  those  with 
whom  he  originally  contracted. 

In  the  first  place,  then,  the  payee,  or  person  to  whom  or 
whose  ot'der  such  bill  of  exchange  or  prorobsory  note  is  pay- 
able^ may  by  indorsement,  or  writing  his  name  in  dorsoy  or  on 
the  back  of  it,  assign  over  his  whole  property  to  the  bearer,  or 
else  to  another  person  by  name,  either  of  whom  is  then  called 
the  indorsee;  and  he  may  assign  the  same  to  another,  and  so 
on  in  infinitum.  And  a  promissory  note,  payable  to  A,  or  [  469  ] 
bearer^  is  negotiable  without  any  indorsement,  and  payment 
thereof  may  be  demanded  by  any  bearer  of  it  ^,  But,  in  case 
of  a  bill  of  exchange,  the  payee,  or  the  indorsee,  (whether  it  be  a 
general  or  particular  indorsement),  is  to  go  to  the  drawee,  and 
offer  his  bill  for  acceptance ;  which  acceptance  (so  as  to  charge 
the  drawer  with  costs)  must  be  in  writing,  under  or  on  the 
back  of  the  bill.  If  the  drawee  accepts  the  bill,  either  verbally 
or  in  writing  ",  he  then  makes  himself  liable  to  pay  it ;  this 
being  now  a  contract  on  his  side,  grounded  on  an  acknow- 
ledgment that  the  drawer  has  effects  in  his  hands,  or  at  lea^t 
credit  sufficient  to  warrant  the  payment.     If  the  drawee  re- 

«  Strt.  121«.  ^  St«,  1000. 

»  2  Show.  235.  —  Grmi  o.V»ygli4n. 
T.  4Geo.  IIL  B.  H. 
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fases  to  accept  the  bill,  and  it  be  of  the  value  of  201.  or 
upwards,  and  expressed  to  be -for  value  received,  the  pc^ee  or 
indorsee  may  protest  it  for  non-acceptance ;  which  protest  must 
be  made  in  writing  under  a  copy  of  such  ImII  of  exchange,  by 
some  notary  public ;  Or,  if  no  such  notary  be  resident  in  the 
place,  then  by  any  other  substantial  inhalMtant,  in  the  presence 
of  two  credible  witnesses ;  and  notice  of  such  protest  must^ 
within  fourteen  days  after,  be  given  to  the  drawer.  (26) 

But,  in  case  such  bill  be  accepted  by  the  drawee,  and  after 
acceptance  he  fails  or  refuses  to  pay  it  within  three  days  after 
it  becomes  due,  (which  three  days  are  called  days  of  grace,) 
the  psLyee  or  indorsee  is  then  to  get  it  protested  for  non~ 
paymenty  in  the  same  manner,  and  by  the  same  persons  wlio 
are  to  protest  it  in  case  of  non-acceptance,  and  such  protest 
must  also  be  notified,  within  fourteen  days  after,  to  the 
drawer.  And  he,  on  producing  such  protest^  either  of  non- 
acceptance,  or  non-payment,  is  bound  to  makie  good  to  the 
payee,  or  indorsee,  not  only  the  amount  of  the  said  bills, 
(which  he  is  bound  to  do  within  a  reasonable  time  after  non- 
payment, without  any  protest,  by  the  rules  of-  the  common 


(26)  A  bill  need  not  be  presented  for  acceptance,  where  it  is  payable  at  a 
certain  day,  because  the  time  is  then  running  on  equally,  whether  accepted 
or  not ;  and  the  responsibility  of  the  drawer  is  not  protracted.     If  it   be 
payable  at  a  certain  distance  of  time  after  sight,  then  it  is  necessary  to  pre- 
sent it  within  a  reasonable  time,  because  by  not  doing  so,  the  risk  and 
responsibility  of  the  drawer  arc  indefinitely  protracted.     If  it  be  presented 
for  acceptance  (which  acceptance,  in  the  case  of  an  inland  bill,  can  now 
only  be  in  writing  by  1&2G.IV.  c.78.)  whether  necessarily  or  not,   the 
same  consequence  follows  that  a  prompt  notice  to  the  drawer,  not  as  stated 
in  the  text,  a  fourteen  days'  notice,  becomes  necessary  in  case  of  non- 
acceptance.     The  reason  of  both  these  rules  is  ultimately  the  same;  the 
supposition  that  the  drawee  owes  the  drawer  money,  or  has  effects  of  the 
drawer's  in  his  hands  equivalent  to  the  bill  drawn  —  in  the  first  case  that 
debt,  or  those  effects  should  not  be  left  indefixiitely  in  his  hands,  which 
would  be  the  effect  of  not  presenting  the  bill ;  in  the  latter  he  should  haye 
prompt  notice  of  the  non-acceptance  to  enable  Jiim  to  draw  them  out, 
the  drawee  refusing  to  apply  them  to  the  purpose  for  which  the  drawer 
had  destined  them.    The  consequence  is,  that  if  the  drawer  had  no.effeets, 
nor  any  ground  to  expect  any  in  the  hands  of  the  drawee,  from  the  time 
when  the  bill  was  drawn  until  it  became  payable,  and  had  no  other  valid 
foundation  to  expect  payment  by  the  drawee,  he  is  not  entitled  to  notice^ 
because  the  want  of  it  cannot  prejudice  him.    See  Bayley  on  Bills. 
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law  *)  but  also  interest  and  all  charges,  to  be  computed  irom 

the  time  of  making  such  protest.     But  if  *  no  protest  be  made 

or  notified  to  the  drawer,  and  any  damage  accrues  by  such 

neglect,   it  shall  fall  on  the  holder  of  the  bill.  (27)     The  bUl  [  470  ] 

when  refused,  must  be  demanded  of  the  drawer  as  soon  as 

conveniently  may  be :    for  though,  when  one  draws  a  bill  of 

exchange,  he  subjects  himself  to  the  payment,  if  the  person 

on  whom  it  is  drawn  refuses  either  to  accept  or  pay,  yet  that 

is  with  this  limitation,  that  if  the  bill  be  not  paid  when  due, 

the  person  to  whom  it  is  payable  shall  in  convenient  time 

give  the  drawer  notice   thereof;  for  otherwise  the  law  will 

imply  it  paid :  since  it  would  be  prejudicial  to  commerce  if 

a  bill  might  rise  up  to  charge  the  drawer  at  any  distance  of 

time:  when  in  the  meantime  all  reckonings  and  accounts 

may  be  adjusted  between  the  drawer  and  the  drawee y. 

If  the  bill  be  an  indorsed  bill,  and  the  indorsee  cannot  get 
the  drawee  to  discharge  it,  he  may  call  upon  either  the  drawer 
or  the  indorser,  or  if  the  bill  has  been  negotiated  through 
many  hands,  upon  any  of  the  indofsers  ;  for  each  indorser  b 
a  warrantor  for  the  payment  of  the  bill,  which  is  frequently 
taken  in  payment  as  much  (or  more)  upon  the  credit  of  the 
indorser,  as  of  the  drawer.  And  if  such  indorser,  so  called 
upon,  has  the  names  of  one  or  more  indorsers  prior  to  his 
own,  to  each  of  whom  he  is  properly  an  indorsee,  he  is  also 
at  liberty  to  call  upon  any  of  them  to  make  him  satisfaction ; 
and  so  upwards.  But  the  first  indorser  has  no  body  to  resort 
to,  but  the  drawer  only. 

What  has  been  said  of  bills  of  exchange  is  applicable  also 
to  promissory  notes,  that  are  indorsed  over,  and  negotiated 

*  Lord  Raym.  993.  y  Salk.  127. 


(27)  Although  the  words  of  the  statute  or3&4Anne,  c.9.  import  prtm^ 
Jacxcy  that  it  is  necessary  to  protest  an  inland  bill  in  order  to  recover 
special  damages  and  costs  occasioned  by  the  non-acceptance  or  non-pay« 
ment,  together  with  interest,  yet  that  is  not  the  consti^iction  put  upon 
them.  The  practice  is  uniformly  not  to  give  evidence  of  any  such  protest 
in  an  action  on  an  inland  bill,  and  that  practice  being  specifically  brought 
under  the  consideration  of  the  court  of  K.  B.  was  recently  affirmed  in  the 
case  of  Windle  v.  Andrews]  sB.&A.  696. 
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from  one  hand  to  another ;  only  that,  in  this  case,  as  there 
is  no  drawee,  ^  there  can  be  no  protest  for  non-acceptance ;  or 
rather  the  law  considers  a  promissory  note  in  the  light  of  a 
bill  drawn  by  a  man  upon  himself,  and  accepted  at  the  time 
of  drawing.  ^  And,  in  case  of  non-payment  by  the  drawer, 
the  several  indorsees  of  a  promissory  note  have  the  .same  re- 
medy, as  upon  bills  of  exchange,  against  the  prior  indorsers. 
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CHAPTER    THE    THIRTY-FIRST; 


OP  TITLE  BY  BANKRUPTCY. 


T^HE  preceding  chapter  having  treated  pretty  largely  of 
the  acquisition  of  personal  property  by  several  commer- 
cial methods,  we  from  thence  shall  be  easily  led  to  take  into 
our  present  consideration  a  tenth  method  of  transferring  pro- 
perty)  which  is  that  of 

X.  Bankruptcy  ;  a  title  which  we  before  lightly  touched 
upon  *,  so  far  as  it  related  to  the  transfer  of  the  real  estate 
of  the  bankrupt.  At  present  we  are  to  treat  of  it  more 
minutely,  as  it  principally  relates  to  the  disposition  of  chat* 
tels,  in  which  the  property  of  persons  concerned  in  trade 
more  usually  consists,  than  in  lands  or  tenements.  Let  us 
therefore  first  of  all  consider,  1.  Who  may  become  a  bank* 
nipt :  2.  What  acts  make  a  bankrupt :  3.  The  proceedings  on 
a  commission  of  bankrupt :  and  4.  In  what  manner  an  estate 
in  goods  and  chattels  may  be  transferred  by  bankruptcy. 

1.  Who  may  become  a  bankrupt.  A  bankrupt  was  be- 
fore b  defined  to  l^e  ^^  a  trader,  who  secretes  himself,  or  does 
«<  certain  other  acts^  tending  to  defi*aud  his  creditors."  He 
was  formerly  considered  merely  in  the  light  of  a  criminal  or 
offender  * ;  and  in  this  spirit  we  are  told  by  sir  Edward  Coke**, 
that  we  have  fetched  as  well  the  name,  as  the  wickedness,  of 
bankrupts  from  fot'eign  nations  *.      But  at  present  the  laws  of  [  472  ] 

*  See  page  285«  «  The  word  itself  is  deriTed  from  the 

b  Bnd,  word  hmaa  or  banque^  which  signifies 

<  Stat.  1  Jac  I.  c  15.  §  17.                the  table  or  counter  of   a  tradestnaO, 

0  4  Inst.  277.  (Dufiresne,  I.  969.)  and  n^uf,  broken ; 
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bankruptcy  are  considered  as  laws  calculated  for  the  benefit 
of  trade,  and  founded  on  the  principles  of  humanity  as  well  as 
justice:  and  to  that  end  they  confer  some  privileges,  not 
only  on  the  creditors,  but  also  on  the  bankrupt  or  debtor 
himself.  On  the  creditors,  by  compelling  the  bankrupt 
to  give  up  all  his  effects  to  their  use,  without  any  fraudulent 
concealment:  on  the  debtor,  by  exempting  him  from  the 
rigor  of  the  general  law,  whereby  his  person  might  be  con- 
fined at  the  discretion  of  his  creditor,  though  in  reality  he 
has  nothing  to  satisfy  the  debt :  whereas  the  law  of  bank- 
,  rupts,  taking  into  consideration  the  sudden  and  unavoid- 
able accidents  to  which  men  in  trade  are  liable,  has  given 
them  the  liberty  of  their,  persons,  and  some  pecuniary  emolu- 
ments, upon  condition  they  surrender  up  their  whole  estate 
to  be  divided  among  their  creditors. 

In  this  respect  our  legislature  seems  to  have  attended  to 
the  example  of  the  Roman  law.  I  mean  not  the  terrible  law 
qf  the  twelve  tables  ;  whereby  tlie  creditors  might  cut  the 
debtor's  body  into  pieces,  .and  each  of  them  take  his  pro- 
portionable share :  if  indeed  that  law,  de  debitofe  in  partes 
secando^  is  to  be  understood  in  so  very  butcherly  a  light ;  which 
many  learned  men  have  witli  reason  doubted  ^.  Nor  do  I 
mean  those  less  inhuman  laws  (if  they  may  be  called  so,  as 
their  meaning  is  indisputably  certain)  of  imprisoning  the 
debtor's  person  in  chains  ;  subjecting  him  to  stripes  and  hard 
labour,  at  the  mercy  of  his  rigid  creditor ;  and  sometimes 
selling  him,  his  wife,  and  children,  to  perpetual  foreign 
slavery,  ^;yzw5  Tiberim^ :  an  oppression  which  produced  so 
[  473  ]  many  popular  insurrections,  and  secessions  to  the  mo?is  sace?\ 

denoting   thereby   one   whose   shop  or         ^  Taylor,  Comment,  in  L.  deccmvirai^ 

place  of  trade  is  broken  and   gone  ;  Bynkersh.  Observ.  Jur,  L  1.    Heinecc. 

though'  others  rather  choose  to  adopt  AiUiq.IIL  SO.  4. 

the  word  rmUe^  which  in  French  signifies         ^  In  Pegu  and  the  adjacent  countries 

a  trace  or  track,  and  tell  us  that  a  bank-  in  East  India,  the  creditor  is  entitled  to 

rupt    is    one  who    hath  removed  his  dispose  of  the  debtor  himself,  and  like- 

Iwnque,  leaving  but  a  trace   behind,  wise  of  his  wife  and  diildren ;  insomuch 

(4  Inst.  ?77. )    And  it  is  observable  that  that  he  may  even  violate  with  impunity 

the  title  of  the  $rst  English  statute  con.  the  chastity  of  the  debtor's  wife,    but 

cerningthisoffence,  34&35Hen.VHi.  then,  by  so  doing,  the  debt  is  under, 

c.  4.,  "against  such  persons  as  do  make  stood   to  be   discharged.     (Mod.   Un. 

bankrupt,"  is  a  literal  translation  of  the  Hist.vii.  128.) 
French  idiom,  qui  font  banqueroute. 
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But  I  mean  the  law  of  cession,  introduced  by  the  christian^ 
emperors ;  whereby  if  a  debtor  ceded^  or  yielded  up  all  his  for- 
tune to  bis  creditors,  he  was  secured  from  being  dragged  to 
a  gaol,  ^^  omni  quoque  corporali  cmciatu  semoto  ^."  For,  as  the 
emperor  justly  observes*,  ^^inhumanum  erat  spoliatumfartunis 
^^  suis  in  solidum  damnari"  Thus  far  was  just  and  reason- 
able :  but,  as  the  departing  from,  one  extreme  is  apt  to  pro- 
duce it's  opposite,  we  find  it  afterwards  enacted  *',  that  if  the 
debtor  by  any  unforeseen  accident  was  reduced  to  low  cir- 
cumstances, and  would  swear  that  he  had  not  sufficient  left 
to  pay  his  debts,  he  should  not  be  compelled  to  cede  or  give 
up  even  that  which  he  had  in  his  possession  :  a  law,  which 
under  a  false  notion  of  humanity,  seems  to  be  fertile  of  per- 
jury, injustice,  and  absurdity. 

The  laws  of  England,  more  wisely,  have  steered  in  the 
middle  between  both  extremes:  providing  at  once  against 
the  inhumanity  of  the  creditor,  who  is  not  suffered  to  con- 
fine an  honest  bankrupt  after  hL»  effects  are  delivered  up; 
and  at  the  same  time  taking  cara  that  all  his  just  debts  shall 
be  paid,  so  far  as  the  effects  will  extend.  But  still  they  are 
cautious  of  encouraging  prodigality  and  extravagance  by  this 
indulgence  to  debtors ;  and  therefore  they  allow  the  benefit 
of  the  laws  of  bankruptcy  to  none  but  actual  traders  ,-  since 
that  set  of  men  are,  generally  speaking,  the  only  persons 
liable  to  accidental  losses,  and  to  an  inability  of  paying  their 
debts,  without  any  &ult  of  their  own.  If  persons  in  other 
situations  of  life  run  in  debt  without  the  power  of  payment, 
they  must  take  the  consequences  of  their  own  indiscretion, 
even  though  they  meet  with  sudden  accidents  that  may  reduce 
their  fortunes :  for  the  law  holds  it  to  be  an  unjustifiable 
practice,  for  any  person  but  a  trader  to  encumber  himself 
with  debts  of  any  considerable  value.  If  a  gentleman,  or  one 
in  a  liberal  profession,  at  the  time  of  contracting  his  debts,  [  474  ] 
has  a  sufficient  fund  to  pay  them,  the  delay  of  pajmient  is  a 
species  of  dishonesty,  and  a  temporary  injustice  to  his  creditor : 
and  if,  at  such  time,  he  has  no  sufficient  fund,  the  dishonesty 
and  injustice  is  the  greater.  He  cannpt  therefore  murmur, 
if  he  suffer^  the  punishment  which  he  has  voluntarily  drawn 

^  Cod,  7.  71.  ;vr  M,  »  /nK.  4.  6.  40.  *  Nov.  135.  c.  1. 
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upon  himself.  But  in  mercjinule  transactions  the  case  is  far  , 
otherwise.  Trade  cannot  be  carried  on  without  mutual 
dit  on  both  sides  :  the  contracting  of  debts  is  tlierefore  here 
not  only  justifiable,  but  necessary.  And  if  by  accide  n  tal 
calamities,  as  by  the  loss  of  a  slnp  in  a  tempest,  the  failure 
of  brother  traders^  or  by  the  non-payment  of  persons  out  of 
trade,  a  merchant  or  trader  becomes  hicapable  of  discharge 
ing  bis  own  debts,  it  is  his  misfortune  and  not  his  fault. 
To  the  misfortunes  therefore  of  debtors,  the  law  has  ^ven 
compassionate  remedy,  but  denied  it  to  their  faults  :  since,  at^ 
the  same  time  that  it  provides  for  the  security  of  conmierce, 
by  enacting  that  every  considerable  trader  may  be  declared  a 
bankrupt,  for  the  benefit  of  his  creditors  as  well  as  hlmseir^ 
it  has  also  (to  discourage  extravagance)  declared  that  no  one 
shall  be  capable  of  being  made  a  bankrupt,  but  only  a  trad  a*  ^ 
nor  capable  of  receiving  the  full  benefit  of  the  statutes,  but 
only  an  indusirimis  trader* 

The  first  statute  made  concerning  any  English  bankrupts, 
was  S+ScSS  Hcn,VHI.  e.*.,  when  trade  began  first  to  be  pro* 
perly  cidtivated  in  England;  which  has  been  almost  totally 
altered  by  statute  13E!iz,  c.7.,  whereby  bankruptcy  is  con- 
fined to  such  persons  only  as  have  used  the  trade  of  merchandize^ 
in  gross  or  by  retail,  by  way  of  bargaining,  exchange,  rechange^ 
bartering,  chevisance  ^  or  otherwise  ;  or  have  sought  their  lit>^ 
ing  bi/  Onj/ing  and  selling.  And  by  statute  21  Jac.L  c.  19. 
persons  using  the  trade  or  profession  of  a  smi^ner,  receiving 
other  men's  monies  and  estates  into  tlieir  trust  and  custody,  are 
also  made  liable  to  the  statutes  of  bankruptcy:  and  the  be- 
[  475  ]  nefitsas  well  as  the  penal  parts  of  the  law,  are  extended  as 
well  to  a  lief  is  and  denizefis  as  to  nattiral-born  subjects;  beings 
intended  entirely  for  the  protection  of  trade,  in  which  alietis 
are  often  as  deeply  concerned  as  natives.  By  many  subse* 
quent  statutes,  but  lastly  by  statute  5  Geo.lL  cSO."*,  bankers^ 
brokers^  and  factors,  are  declared  liable  to  the  statutes  of  bank- 
ruptcy; and  this  upon  the  same  reason  that  scriveners  are 
included  by  tlie  statute  of  James  L,  viz.  for  the  relief  of  their 
creditors ;  whom  they  have  otherwise  more  opportunities  of 
defrauding  than  any  other  set  of  dealers,  and  they  are  pro- 


1  That  is,  making  contrwrti.     (DofVeane^  IL  569.) 
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perly  to  be  looked  upon  as  traders,  since  they  make  merchan- 
dize of  money,  in  the  same  manner  as  other  merchants  do  of 
goods  and  other  moveable  chattels.  But  by  the  same  act  % 
no Jarmej\  grazie}\t  or  drover ^  shall  (as  such)  be  liable  to  be 
deemed  a  bankrupt :  for,  though  they  buy  and  sell  corn,  and 
hay,  and  beasts,  in  the  course  of  husbandry,  yet  trade  is  not 
their  principal,  but  only  a  collateral  object :  their  chief  con- 
cern being  to  manure  and  till  the  ground,  and  make  the  best 
advantage  of  its  produce.  And,  besides,  the  subjecting  them 
to  die  laws  of  bankruptcy  might  be  a  means  of  defeating  their 
landlords  of  the  security  which  the  law  iias  given  them  above 
all  others,  for  the  payment  of  their  reserved  rents ;  wherefore 
also*  upon  a  similar  reason,  a  receiver  of  the  king's  tases  is  not 
capable  %  as  such,  of  being  a  bankrupt ;  lest  die  king  should 
be  defeated  of  those  extensive  remedies  against  his  debtors, 
which  are  put  into  his  hands  by  the  prerogative.  By  the 
same  statute  ^^  no  person  shall  have  a  commission  of  bankrupt 
awarded  against  him,  unless  at  the  petition  of  some  one  cre- 
ditor, [or  more,  being  partners]  to  whom  he  owes  1 00/, ;  or  of 
tWQ^i  to  whom  he  is  indebted  ISO/, ;  or  of  mwr,  to  whom  alto- 
gether he  is  indebted  200/.  For  the  law  does  not  look  upon 
persons,  whose  debts  amount  to  less,  to  l>e  traders  considerable 
enough,  either  to  enjoy  die  benefit  of  the  statute  themselves, 
or  to  entitle  the  creditors,  tor  the  benefit  of  public  commerce, 
tQ  demand  the  distribution  of  their  eifects. 

In  the  interpretation  of  these  several  statutes,  it  hath  been  r  475  ] 
held,  that  buying  only,  or  selling  only,  will  not  quality  a  man 
to  be  a  bankrupt ;  but  it  must  be  both  buying  and  selling,  and 
also  getting  a  livelihootl  by  it.  As,  by  exercising  the  calling 
of  a  merchant,  a  grocer,  a  mercer,  or  in  one  general  word,  a 
chapman^  who  is  one  that  buys  and  sells  any  thing.  But  no 
handicrad:  occupation  (where  nothing  is  bought  and  sold,  and 
where  therefore  an  extensive  credit,  for  the  stock  in  trade,  is 
not  necessary  to  be  had)  will  make  a  man  a  regular  bankrupt ; 
as  that  of  a  husbandman,  a  gardener,  and  the  like,  who  are 
paid  for  their  work  and  labour"".  Also  an  innkeeper  cannot, 
as  such,  be  a  bankrupt  ^ :  for  his  gain  or  livelihood  does  not 

"  5  40.  <»  Cro*  Car.  31. 

«§«?«/,  f  Cro.  Car.  549.     SkJnn.2&l, 
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arise  from  buying  and  selling  in  the  way  of  inercbandiae,  but 
greatly  from  die  use  of  his  rooms  and  furniture,  his  attendance 
and  the  like ;  and  though  he  may  buy  com  and  victuals,  to 
sell  again  at  a  profit,  yet  that  no  more  makes  him  a  trader, 
than  a  schoolmaster  or  other  person  is,  that  keeps  a  boarding* 
house,  and  makes  considerable  gains  by  buying  and  selling 
what  he  spends  in  the  house ;  and  such  a  one  is  clearly  not 
within  the  statutes  '•  But  where  persons  buy  goods,  and  make 
.  them  up  into  saleable  commodities,  as  shoemakers,  smiths,  and 
the  like;  here,  though  part  of  the  gain  is  by  bodily  labour,-  and 
not  by  buying  and  selling,  yet  they  are  within  the  statutes  of 
bankrupts  ^ :  for  the  labour  is  only  in  melioration  of  the  com* 
modity,  and  rendering  it  more  fit  for  sale. 

One  single  act  of  buying  and  selling  will  not  make  a  man  a 
trader ;  but  a  repeated  practice,  and  profit  by  it.  Buying  and 
selling  bank-stock,  or  other  government  securities,  will  not 
make  a  man  a  bankrupt,  they  not  being  goods,  wares,  or  mer- 
chandize, within  the  intent  of  the  statute,  by^  which  a  profit 
may  be  fairly  made ".  Neither  will  buying  and  selling  under 
particular  restraints,  or  for  particular  purposes  ;  as  if  a  com- 
[  477  ]  missioner  of  the  navy  uses  to  buy  victuals  for  the  fleet,  and 
dispose  of  the  surplus  and  refuse,  he  is  not  thereby  made  a 
trader  within  the  statutes  ".  An  infant,  though  a  trader,  can- 
not be  made  a  bankrupt ;  for  an  infant  can  owe  nothing  but 
for  necessaries ;  and  the  statutes-  of  bankruptcy  create  no  new 
debts,  but  only  give  a  speedier  and  more  effectual  remedy  for 
recovering  such  as  were  before  due :  and  no  person  can  be 
made  a  bankrupt  for  debts,  which  he  is  not  liable  at  law  to 
pay  *.  But  a  feme-covert  in  London,  being  a  sole  trader  ac- 
cording to  the  custom,  is  liable  to  a  commission  of  bank- 
rupt ^.(1) 

•  Skinn.  292.     S  Mod.  330.  «  Lord  Raym.  443. 

«  Cro.CJar.  31.     Skinn.  292.  r  La   Vie  v,  PAi/tp«,  M.  6  Geo.  III. 

»  2  P.  Wms.  308.  B.  R.  3  Burr.  1776. 

"""Salk,  110.     Skinn.  292. 


(1)  The  subject  of  the  bankrupt  laws  has  been  repeatedly  under  the 
consideration  of  parliament,  and  at  length  an  act  of  consolidation  (the 
5G.IV.  C.98.)  has 'passed,  by  which  all  former  statutes  stand  repealed 
from  May  1825.    By  the  second  section  of  thb  act,  the  persons  who  may 

become 
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2.  Having  thus  considered  who  may,  and  wlio  may  not,  be 
made  a  bankrupt,  we  are  to  inquire,  secondlyj  by  what  acts  a 
man  may  become  a  bankrupt.  "  A  bankrupt  is  a  tratJer,  who 
**  secretes  himself,  or  does  certain  other  acts,  tending  to  de- 
'*  fraud  his  creditors"  W^e  have  hitherto  been  employed  in 
explaining  the  former  part  of  this  description,  "  a  trader ;"  let 
US  now  attend  to  the  latter,  '■*  who  secretes  himself,  or  does  cer- 
"  tain  other  acts  tending  to  defraud  his  creditors."  And,  in 
general,  whenever  such  a  trader,  as  is  before  described,  bath 
endeavoured  to  avoid  his  creditors,  or  evade  their  just  de- 
mands, this  hath  been  declared  by  tlie  legislature  to  be  an  act 
of  bankruptcy,  ujion  which  a  commission  may  be  sued  out. 
For  in  this  extrajudicial  method  of  proceeding,  winch  is 
allowed  merely  for  the  benefit  of  commerce,  the  law  is  eK- 
tremely  watchful  to  detect  a  man,  whose  circumstances  are 
declining,  in  the  first  instance,  or  at  least  as  early  as  possible : 
that  the  creditors  may  receive  as  large  a  proportion  of  their 
debts  as  may  be ;  and  that  a  man  may  not  go  on  wantonly 
wasting  his  substance,  and  then  claim  the  benefit  of  the  statutes, 
when  he  has  nothing  left  to  distribute* 

To  learn  what  the  particular  acts  of  bankruptcy  are,  which 
render  a  man  a  bankrupt,  we  must  consult  the  several  statutes, 


become  bunknipts  are  thus  etiumerated :  "  all  bankers,  brokers^  under- 
writ  era  auil  persons  insuring  against  perils  of  tbe  sea,  wurehousemenj 
wharfijigera,  packers,  builders,  carpenters,  shipwrigbls,  victualler!),  innLeep* 
ers,  stage-coach  proprietors,  brewers,  maltsters,  dyers,  prinicrij,  bleacher:*, 
fullers,  scavengers,  manufacturers  of  alum  or  kelp»  cattle  or  sheep  sales- 
men, and  all  persons  engaged  in  any  traffic  of  drawing  and  redrawing,  nego* 
tiating  or  discounting  bills  of  exchange,  promissory  notes,  or  negotiable 
ficcuritics,  except  exchequer,  navy,  or  victualling  bUls,  or  ordnance  deben- 
tures; and  all  persons  making  bricks,  or  burning  lijnc  for  sale,  l>eir^ 
tenants,  teiisees,  or  partners  in  such  trade  or  undertaking ;  and  alt  persona 
using  tbc  trade  of  merchandise  by  way  of  bargaining,  exchange,  Ijartering, 
commiiision,  coniignment,  or  otherwise,  in  gross  or  by  retail  \  and  all 
persons,  who,  either  for  themselves,  or  as  agents  or  factors  for  others,  seek 
their  living  by  buying  and  selling,  or  by  buying  and  letting  for  hire,  or  by 
the  workmanship  of  goods  or  commoditieti,  shall  he  deemed  traders,  liuble 
to  become  bank  nipt ;  provided  that  no  farmer,  grazier,  common  labourer, 
Of  workman  for  hire,  receiver-general  of  the  taxes,  or  member  of,  or  8ul>, 
scnber  to  any  incorporated,  commercial,  or  trading  companies  establisheft 
by  charter,  or  by  or  under  the  authority  of  any  act  of  parliament,  shall  b« 
deemed,  as  suchj  a  trader  liable  by  virtue  of  this  act  (o  become  bankrupt.** 
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and  the  resolutions  formed  by  the  courts  thereon.  Among 
these  may  therefore  be  reckoned,  1.  Departing  from  the 
reulm,  whereby  a  man  withdraws  Irimself  from  the  jurisdic- 
tion and  coercion  of  the  law,  witli  intent  to  defraud  his  cre- 
ditors ^  2,  Departing  from  his  own  house,  with  iotent  to 
secrete  himself,  and  avoid  his  creditors  *.  3.  Keeping  in  his 
own  house,  privately,  so  as  not  to  be  seen  or  spoken  with  by 
his  creditors,  except  for  just  and  necessary  cause;  which  is 
likewise  construed  to  be  an  intention  to  defraud  his  creditors, 
by  avoiding  the  process  of  the  law  ^  *,  Procuring  or  suffer- 
ing himself  willingly  to  be  arrested,  or  outlawed,  or  impri- 
soned, without  just  and  lawful  cause ;  which  is  likewise  deemed 
an  attempt  to  defraud  his  creditors  ^,  5.  Procuring  his  money, 
goods,  chattels,  and  effects  to  be  attached,  or  sequestered  by 
any  legal  process ;  which  is  another  plain  and  direct  endeavour 
to  disappoint  his  creditors  of  their  security**,  6.  Making  any 
fraudulent  conveyance  to  a  friend,  or  secret  trustee,  of  his  lands, 
tenements,  goods,  or  chattels :  which  is  an  act  of  the  ^ame 
suspicious  nature  with  the  last ",  7.  Procuring  any  protection, 
not  being  himself  privileged  by  parliament,  in  order  to  screen 
his  person  from  arrests;  which  also  is  an  endeavour  to  elude 
tlie  justice  of  the  law  K  8.  Endeavouring  or  desiring,  by  any 
petition  to  the  king,  or  bill  exhibited  in  any  of  the  king*s  courts 
against  any  creditors,  to  compel  them  to  take  less  than  their 
just  debts  ;  or  to  procrastinate  the  time  of  payment  originaUy 
contracted  for;  which  are  an  acknowledgment  of  either  his 
poverty  or  his  knavery  ^-  9.  Lj'ing  in  prison  for  two  montJis, 
or  more,  upon  arrest  or  other  detention  for  debt,  without 
finding  bail,  in  order  to  obtain  his  liberty  \  For  die  inability 
to  procure  bail,  argues  a  strong  deficiency  in  his  credit,  owing 
either  to  his  suspected  poverty,  or  ill  character;  and  his  ne- 
glect to  do  it,  if  able,  can  arise  only  from  a  fraudulent  inten- 
tion; in  either  of  which  cases  it  is  high  time  for  his  creditors 
£  ^79  ]  to  look  to  themselves,  and  compel  a  distribution  of  his  effects, 
10.  Escaping  from  prison  after  an  arrest  for  a  just  debtof  IQO/, 
or  upwards  K     For  no  man  would  break  prison  that  was  able 


'  Stat,  ISKlii*  c,  7. 
*  Suu  J  Jbc\  L  c.  15. 

«  Sut.  lJ*c.L  c.l«. 


•  Stat.  I  Jac.  I.   c,  15. 
'  Stat.SlJtc.Lc.19. 
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and  desirous  to  procure  bail ;  which  brings  it  within  the  reason 
of  the  last  case.  11.  Neglecting  to  make  satisfaction  for  any 
just  debt  to  the  amount  of  100/.  within  two  months  after  ser- 
vice of  legal  process,  for  such  debt,  upon  any  trader  having 
privilege  of  parliament  ^.  (2) 

These  are  the  several  acts  of  bankruptcy,  expressly  defined 
by  the  statutes  relating  to  this  title  :  which  being  so  numerous, 

k  Sut,  4  Geo.  III.  c.  33. 

— ^ 

(2)  The  sG.rV'^.  C.98.  last  mentioned,  has  increased  the  number  of  acts 
by  which  a  man  may  become  a  bankrupt.  In  the  first  class  are  the  follow- 
ing particulars,  all  which  must  be  done  with  intent  to  defeat  or  delay  cre- 
ditors. 1  St,  Departing  the  realm,  or,  being  out  of  it,  the  remaining  abroad ; 
2d,  The  departing  from  one's  dwelling-house,  absenting  oneself,  or  begin- 
ning to  keep  house;  3d,  Suffering  an  arrest  for  a  debt  not  due,  yielding 
oneself  to  prison,  suffering  an  outlawry  to  take  place,  or  procuring  an 
arrest  of  one's  person,  or  execution  of  one's  goods ;  4th,  Making  either 
within  the  United  Realm  or  elsewhere,  any  grant  or  conveyance  of  one's 
lands,  tenements,  or  chattels. 

In  the  2d  class  are  comprised,  1st,  A  declaration  or  admission  by  any 
trader  at  a  meeting  of  his  creditors,  that  he  is  insolvent ;  2d,  A  lying  in 
prison  twenty-one  days  upon  any  arrest  forMebt,  or  attachment  for  non-pay- 
ment of  money ;  3d,  An  escape  from  prison  when  so  arrested  or  attached. 

The  particular  acts  in  the  5d  class  will  not  be  available  to  support  a 
commission  unless  it  be  sued  out  within  two  months  after]notice  of  the  acts 
done  in  the  London  Gazette:  they  are  1st,  The  petitioning  to  take  the 
benefit  of  the  insolvent  act ;  2d,  A  written  declaration  of  insolvency,  filed 
in  the  office  of  the  secretary  of  bankrupts  with  the  trader's  signature,  and 
the  attestation  of  some  attorney.  And  this  last  act  will  support  a  com- 
mission, even  though  it  has  been  concerted  between  the  bankrupt,  and  any 
of  his  creditors. 

4th,  Payment  of  money  afler  a  docket  struck,  to  the  petitioning  creditor, 
or  gi  ving  him  security  for  his  debt,  so  that  he  may  receive  a  larger  propor- 
tion than  the  other  creditors,  is  another  head ;  attended  with  a  forfeiture 
by  the  creditor  of  his  whole  debt,  and  the  money  or  security  so  given.  But 
the  commission  may  still  be  declared  valid,  or  superseded  by  the  lord 
chancellor,  as  seems  most  expedient. 

The  5th  class  applies  to  traders  having  privilege  of  parliament,  and  con- 
tains two  cases,  1st,  The  not  paying,  securing,  or  compounding  for  a  debt, 
or  entering  into  a  bond  with  two  sureties  for  the  payment  of  the  sum  that 
shall  be  recovered,  and  entering  an  appearance  within  one  month  from 
the  personal  service  of  a  summons  in  an  action  for  the  debt ;  2d,  The  dis- 
obedience for  eight  days  to  any  order  made  by  a  court  of  equity  for  the 
payment  of  money,  in  any  matter  of  bankruptcy  or  lunacy.  These  acts  of 
bankruptcy  relate  back  to  the  time  of  the  service  of  the  summons,  or  order 
respectively. 
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and  the  whole  law  of  bankrupts  being  an  miiovation  on  the 
common  law,  our  courts  of  justice  have  been  tender  of  extend- 
ing or  multiplying  acts  of  bankruptcy  by  any  construction,  or 
implication*  And  therefore  sir  John  Holt  held  \  that  a  man's 
removing  his  goods  privately  to  prevent  their  being  seised  in 
execution,  was  no  act  of  bankruptcy.  For  the  statutes  men- 
tion only  fraudulent  gifts  to  third  persons,  and  procuring  ihem 
to  be  seised  by  sham  process  in  order  to  defraud  creditors: 
but  this,  though  a  palpable  fraud,  yet  falling  within  neither  of 
those  cases,  cannot  be  adjudged  an  act  of  bankruptcy.  Sa  i 
also  it  has  [yeen  determined  expressly,  that  a  banker*$  stopping 
or  refusing  payment  is  no  act  of  bankruptcy ;  for  it  is  not 
within  the  description  of  any  of  the  statutes,  and  there  may 
be  good  reasons  for  his  so  doing,  as  suspicion  of  forgery,  and 
the  like ;  and  it^  in  consequence  of  such  refusal,  he  is  arrested, 
and  puts  in  bail,  still  it  is  no  act  of  bankruptcy  "* :  but  if  he 
goes  to  prison,  and  lies  there  two  montlis,  then,  and  not  be- 
fore, he  is  become  a  bankrupt* 

We  have  s«en  wko  may  be  a  bankrupt,  and  what  acU  will 
make  him  so :  let  us  next  consider, 

3.  The proce€difigs  on  a  commission  of  bankrupt:  so  tar  as 
they  affect  the  bankrupt  himself*     And  tliese  depend  entirely 
[  ^SO  ]    on  the  several  statutes  of  bankruptcy ;  all  which  I  shall  en- 
deavour to  blend  together,  and  digest  into  a  concise  metho* 
dical  order. 

» 

And,  first,  there  must  be  a  petition  to  the  lord  chancellor 
by  one  creditor  [or  of  two  or  more,  1>eing  partners]  to  the 
amount  of  100^.,  or  by  two  to  the  amount  of  150/.,  or  by  three 
or  more  to  the  amount  of  200/*;  which  debts  must  be  proved 
by  affidavit "  ;  upon  which  he  grants  a  cmnmissioti  to  such  dis- 
creet persons  as  to  him  shall  seem  good,  who  are  then  stiled 
commissioners  of  bankrupt  ^  The  petitioners,  to  prevent 
malicious  applications,  must  be  bound  in  a  security  of  200/,  to 
make  the  party  amends  in  case  they  do  not  prove  him  a  bank* 
rupt*     And  if,  on  the  other  hand,  they  receive  any  money  oc 


'  Lord  lUym.  7«5. 
"*  7  Mod.  139« 


•  Suit.  5  Geo.  IL  c.  30. 

*  Stat.  ISElii.  C.7. 
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efl^cts  irom  the  bankrupt,  as  a  recompense  for  suing  out  the 
commission,  so  as  to  receive  more  than  their  rateable  divi- 
dends of  the  bankrupt's  estate,  they  forfeit  not  only  what  they 
shall  have  so  received,  but  their  whole  debt.  These  provisions 
are  made  as  well  to  secure  persons  in  good  credit  from  bemg 
damnified  by  malicious  petitions,  as  to  prevent  knavish  com- 
binations between  the  creditors  and  bankrupt,  in  order  to 
obtain  the  benefit  of  the  commission.  When  the  commission 
is  awarded  and  issued,  the  commissioners  are  to  meet,  at  their 
own  expence,  and  to  take  an  oath  for  the  due  execution  of 
their  commission,  and  to  be  allowed  a  sum  not  exceeding  20s. 
per  diem  each  at  every  sitting.  And  no  commission  of  bankrupt 
shall  abate,  or  be  void,  upon  any  demise  of  the  crown.  ^  (3) 

P  Stst.  5  Geo.  II.  c.  so. 


(3)  The  statute  last  mentioned  makes  no  alteration  in  the  amount  of  the 
petitioning  creditor's  debt,  but  provides  that  a  bond  fide  debt  not  due,  but 
payable  m-fuiuro^  and  whether  secured  or  not,  shall  be  sufficient.  The  * 
petitioner  must  give  the  same  bond  with  the  same  condition  as  before ; 
upon  failure  in  which,  and  proof  that  the  commission  was  sued  out  fraudu- 
lently or  maliciously,  the  lord  chancellor  may,  upon  petition,  order  satisfac- 
tion to  the  party  grieved,*and  assign  the  bond  to  him  for  the  better  recovery 
thereof.  Upon  nearly  similar  words  in  the  5G.II.  c.30.,  it  has  been  held 
that  the  chancellor  may  order  a  specific  sum  to  be  paid  by  way  of  damages, 
and  assign  the  bond  for  recovery  of  that  specific  sum,  or  may  leave  the 
'amount  of  damages  open  to  be  determined  by  action ;  but  that  in  either 
case  hp  is  the  sole  judge  of  the  fraud  or  malice.  And  therefore  Lord 
Eldon  has  said  that  he  is  not  in  the  habit  of  assigning  the  bond,  because 
that  b  conclusive  at  law  against  the  defendant,  without  being  more  adi 
vantageous  to  the  party  injured,  who  may  have  a  better  remedy  by  an 
action  on  the  case,.  Smith  v.  Broomhead,  7T.R.300.  Ex  parte  Fletcher 
1  Rose,  454.  The  commissioners  as  before  are  to  t^)ce  an  oath  for  the  due 
execution  of  their  commission,  and  to  be  allowed  20t.  each  for  every  meet- 
ing, for  their  certificate  of  the  choice  of  assignees,  and  for  the  signature  of 
the  bankrupt's  certificate.  No  commission  u  to  abate  by  the  demise  of 
the  crown,  or  the  death  of  the  bankrupt  after  adjudication  that  he  is  such ; 
and  in  case  of  the  death  of  any  of  ^he  commissioners,  it  may  be  renewed 
upon  payment  of  half  the  fees. 

By  this  statute  auxiliary  commissions  may  be  granted  to  take  the  proof 
of  debts  under  20/.,  and  for  the  examination  of  witnesseB  in  which  latter 
case,  the  commissioners  have  the  same  necessary  powers  for  making  the 
examination  effectual,  which  are  granted  to  origmal  commissioners^ 
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When  the  coramUsioners  have  received  their  commisaion^  ^ 
they  are  first  to  receive  proof  of  the  person's  being  a  trade 
and  having  committed  some  act  of  bankruptcy  ;  (4)  and  then" 
to  declare  him  a  bankrupt,  if  proved  so ;  and  to  give  notice 
thereof  in  the  Gazette,  and  at  the  same  time  to  appoint  three 
meetings.  At  one  of  these  meetings  an  election  must  be  made 
of  assignees,  or  persons  to  whom  the  bankrupt's  estate  shall 
be  assigned,  and  in  whom  it  shall  be  vested  for  the  benefit  of 
[  481  ]  the  creditors  ;  which  assignees  arc  to  be  chosen  by  the  major 
part,  in  value,  of  the  creditors  who  shall  then  have  proveil 
their  debts;  but  may  be  originally  appointed  by  the  com- 
missioners, and  afterwards  approved  or  rejected  by  the  cre- 
ditors ;  but  no  creditor  shall  be  admitted  to  vote  in  the  choice 
of  assignees^  whose  debt  on  the  balance  of  accounts  does  not 
amount  to  10^<  (5)      And  at  the  third  meeting,  at  farthest. 


(4)  By  a  general  order  of  Lord  Louo:hborough*s  (Nov.  1798.)^  the  com- 
missioners ought  first  to  hrtve  the  petitioning  creditor  before  them,  and 
examine  into  the  nature  and  consideration  of  his  debt.  And  they  cannot 
dispense  uith  this  but  by  the  special  permission  of  the  tbanceilor.  Fur- 
ther, by  the  same  general  order,  they  must  enter  on  their  proceedings  a 
deposition  of  the  creditor,  stating  the  mitnre  and  amount  of  the  debt,  bow 
and  for  what  conshlcrution  it  arose,  and  the  time  when  it  ncfcrucd  due.  It 
had  been  usual  to  rely  on  tbe  affidavit  on  which  the  petition  was  grounded; 
and  even  now  the  evidence  in  this  stage  is  entirely  cat  parte;  hut  it  is  the 
practicej  and  understood  to  be  tbe  duty  of  the  comnassioners  to  inquire 
numitely  into  the  debt,  nod  not  to  adjudieate  without  a  full  conviction  < 
its  fairness.  The  5G,IV*  c.08*  now  in  terms  retjuires  them  to  adjudicate 
upon  proof  nmdv  hrforr  ifieni  of  the  petitioning  creditor**  debt, 

(5)  The  assignees  under  the  5G.IV.  c,98.  are  to  be  chosen  at  the  second 
meeting ;  the  same  amount  of  debt  proved  if  tlie  nccessnry  qualification 
for  voting;  but  creditors  may  vote  by  attorney  properly  authorisctl,  and 
the  commissioners  may  reject  any  person  when  elected,  whom  tbey  deem 
for  any  reason  unfit  for  the  oflicej  as  the  lord  chancellor  may  at  any  time 
remove  an  improper  assignee,  and  order  a  new  election.  Prior,  however, 
to  tbe  election  of  assignees,  tbe  commissioners  may  appoint  promional 
Bflsignees,  in  whom,  by  their  mere  appointment  in  writing,  idltbcbanknipt'i 
rcftl  and  personal  estate  become  vested  at  once.  The  object  of  this 
ii  the  immediate  security  of  the  estate  and  effects,  especially  from  proccto  j 
ftt  the  suit  of  the  crown,  which  would  reach  the  property  if  issued  before, 
actual  a&signment  to  gome  third  person*  Tbe  choice  of  new  assignees 
and  their  written  acceptance  of  the  office,  when  verified  by  tbe  commisi 
sionert,  divest  the  estate  of  the  proviwonal  assignees ;    and  they  mu»t,1 

within 
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which  must  ht  on  the  ibrty-second  day  after  the  advertisement 
in  the  Gazette  (unless  the  time  be  enlarged  by  the  lord  chan^ 
cellor,)  the  bankrupt,  upon  notice  also  personally  served  upon 
him,  or  left  at  his  usual  place  of  abode,  must  surrender  him- 
self personally  to  the  commissioners:  which  surrender  (if 
voluntary)  protects  him  from  all  arrests  till  his  final  examin- 
ation is  past :  and  he  must  thenceforth  in  all  respects  conform 
to  the  directions  of  the  statutes  of  bankruptcy ;  or,  in  default 
of  either  surrender  or  conformity,  shall  be  guilty  of  felony 
without  benefit  of  clergy,  and  shall  sufier  death,  and  his  goods 
and  estates  shall  be  distributed  among  his  creditors  \  (6) 

In  case  the  bankrupt  absconds,  or  is  likely  to  run  away, 
between  the  time  of  the  commission  issued,  and  the  last  day 
of  surrender,  he  may  by  warrant  from  any  judge  or  justice  of 
the  peace  be  apprehended  and  committed  to  the  county  gaol, 
in  order  to  be  forthcoming  to  the  commissioners ;  who  are 
also  empowered  immediately  to  grant  a  warrant  for  seizing 
his  goods  and  papers  '.  (7) 

When  the  bankrupt  appears,  the  commissioners  are  to 
examine  him  touching  all  matters  relating  to  his  trade  and 
effects.  They  may  also  summon  before  them,  and  examine, 
the  bankrupt's  wife  %  and  any  other  person  whatsoever,  as  to 
all  matters  relating  to  the  bankrupt's  afiairs.  And  in  case  any 
of  them  shall  refuse  to  answer,  or  shall  not  answer  fully,  to 
any  lawful  question,  or  shall  refuse  to  subscribe  such  their 

<i  Stat.  5  Geo.  II.  c.  Sa  '  SUt.  31  Ja«.  I»  c.  19» 

'  Ibid. 


within  ten  days  after  notice,  deliyer  up  whatever  effects  mi^  have  come  to 
their  possession,  under  a  penalty  of  SCO/. 

(6)  These  defiiults  \vill  for  the  future,  by  the  5G.  IV.  c.98.,  be  punishable 
only  by  transportation  fot  life,  or  any  term  not  less  than  fV^en  years ;  or  • 
by  imprisonment  with  or  without  hard  labour,  for  any  ttsrm  not  exceeding 
seven  years. 

(7)  The  commissioners  by  the  5G.IV.  c.98.  may,  by  their  own  warraptf, 
arrest  any  bankrupt  and  cause  him  to  be  brought  before  them,  who  re- 
fuses to  attend  (after  summons)  at*ti^eitinie>«ppointed,  wkboat  lawfUl  im- 
pe^ttent  so  to  dov 
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.ezaminatioD,  the  comimssioneTs  may  commit  them  to  pfriaon 
without  bail,  till  they  submit  themselves,  and  make  and  ngA 
a  iiill  answer;  the  commissioners  specifying  in  their' warrant 
of  commitment  the  question  so  refused  to  be  answered.  And 
any  gaoler  permitting  such  person  to  escape,  or  go  out  of 
prison,  shall  forfeit  SOOL  to  the  creditors  t.  (8) 

<  Staft.  5  Geo.  IX.  c.  SO.. 


(8)  The  5G.rV.  C.98.  gives  the  coinmissionen  the  same  powers  of  sum- 
moning before  them,  and  examining  the  bankrupt's  wife,  and  all  other 
persons  whom  they  believe  capable  of  giving  information  concerning  the 
Instate ;  it  imposes  also  the  same  penalty  on  the  gaoler  in  case  of  amescape  ; 
smd  the  same  penalty  of  100^  for  refusing  to  produce  his  prisoner  to  any' 
creditor,  who  shall  bring  a  certificate/rom  the  commissioners  of  his  having 
•proved  a  debt.  With  regard  to  the  power  of  committal  its  regulations  are 
very  full ;  the  subject  has  been,  in  different  instances,  much  considered, 
and  the  extent  of  the  commisrioners'  authority  much  canvassed.  See 
MUler  V.  Seare  and  others,  S  Sir  W.  Bl.  R.  1141,  and  Dimwell  v.  Jmpey, 
1  B.&C.  163.  The  object  of  the  present  clauses  seems  to  be,  to  provide' 
as  well  ajgainst  the  abuse  of  the  power  of  committal,  as  for  the  due  execu- 
tion of  it,  and  the  safety  of  the  commissioners,  in  the  honest,  though  mis- 
taken discharge  of  their  duty^  In  the  first  place  the  warrant  o£  committal 
roust  specify  the  question,  for  refusing  to  ans>^'er^which  the  party  was  com- 
mitted ;  a  formal  defect  in  the  statement,  however,  will  not  avail  for  his 
discharge,  for  when  brought  up  by  writ  of  habeas  corpus,  the  judge,  or 
court  may  recommit  him,  unless  he  shall  show  that  he  has  answered  all 
lawful  questions ;  and  in  such  case  the  prisoner  may  call  on  them  to  look 
into  the  whole  examination,  and  determine  from  that  whether  his  refusal 
was  justifiable  or  not. 

Next,  if  the  party  imprisoned  brings  an  action  against  the  commissioner, 
he  must  bring  it  within  three  months  after  the  fact  committed,  and  give  a 
calendar  month's  notice  of  his  intention.  This  notice  must  specify  his 
cause  of  action  |  it  must  be  proved  at  the  trial,  and  the  plaintiff  can  give 
no  evidence  of  any  cause  of  action  not  contained  therein. 

During  the  calendar  month  the  commissioner  may  tender  amends  to  the 
plaintiff  and  if  not  accepted,  may  plead  it  with  the  general  issue,  under 
which  all  special  matter  of  justification  may  be  given  in  evidence,  or  he ' 
may  join  it  with  any  other  plea  in  bar  of  the  action }  and  if  he  shall 
neglect  to  make  the  tender,  or  shall  wish  to  add  to  it's  amount^  he  may, 
at  any  time  before  issue  joined,  pay  money  into  court  by  way  of  amends. 

At  the  trial  the  court  or  judge  shall,  upon  the  prayer  of  the  defendant, 
look  into  the  whole  of  the  examination,  though  not  stated  in  the  warrant ;  ' 
and  if  upon  the  whole,  the  committal  appears  justifiable,  the  defendant 
shall  have  the  same  benefit  from  it  as  if  it  had  been  all  stated. 

.Spppofiog  the  committa]  thotdd  be  not  strictly  justifiable,  the  question  > 
for  the  jury  will  be  the  sufficiency  of  the  amends  tendet«d ;  and  if  tiiaj  ' 

find 
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The  bankrupt,  upon  thb  examination,  is  bound  upon  pain 
of  death  to  make  a  full  discovery  of  all  his  estate  and  efiects, 
as  well  in  expectancy  as  possession,  and  how  he  has  disposed 
of  the  same ;  together  with  all  books  and  writings  relating 
thereto ;  and  is  to  deliver  up  all  in  his  own  power  to  the 
coinmissioners  (except  the  necessary  apparel  of  himself,  his 
wife,  and  his  children) ;  or,  in  case  he  conceals  or  embezzles 
any  effects  to  the  amount  of  20/.,  or  withholds  any  books  or 
writings  with  intent  to  defraud  his  creditors,  he  shall  be  guilty 
of  felony  without  benefit  of  clergy ;  and  his  goods  and  estates 
shall  be  divided  among  his  creditors  u.  (9)  And  unless  it 
shall  appear,  that  his  inability  to  pay  his  debts  arose  from 
some  casual  loss,  he  may,  upon  conviction  by  indictment  of 
such  gross  misconduct  and  negligence,  be  set  upon  the  pillory 
for  two  hours,  and  have  one  of  his  ears  nailed  to  the  same 
and  cut  off  \  (10) 

After  the  time  aUowed  to  the  bankrupt  for  such  discovery 
is  expired,  any  other  person  voluntarily  discovering  any  part 
of  his  estate,  before  unknown  to  the  assignee,  shall  be  entitled  . 
to  Jive  per  cent,  out  of  the  e£Pects  so  discovered,  and  such 
farther  reward  as  the  assignees  and  commissioners  shall  think 
proper.  And  any  trustee  wilfully  concealing  the  estate  of 
any  bankrupt,  afler  the  expiration  of  the  two-and-forty  days, 
shall  forfeit  100/.  and  double  the  value  of  the  estate  concealed, 
to  the  creditors  '^.(11)       ^ 

"  Stat.  5  Geo,  II.  c.  30.  By  the  laws  ceal  the  effects  of  a  bankrupt,  or  set  up 
of  Naples,   all  fraudulent   bankrupts,  a  pretended  debt  to  defraud  his  credit- 
particularly  such  as  do  not  surrender  ors.     (Mod.  Un.  Hut.  zzviii.i32a) 
themselres  within  four  days,  are  pu-  'Stat.  21  Jac.I.  c.  19. 
nlshed  with  death;  also  all  who  con-  ^  Stat.  5  Geo.  II.  c.  SO. 


find  a  verdict  for  the  defendant  on  that  or  any  odier  ground,  or  if  judg- 
ment in  any  way  pass  for  him,  he  will  recover  double  costs. 

(9)  These  offences,  and  concealment  or  embezzlement  to  the  value  of  10/. 
not  201,  are  to  be  punished  under^the  5G.IV.  c.98.  in  the  same  manner 
as  the  offences  stated  at  p.  481.  n.  (6). 

(10)  The  5G.IV.  c.98.  has  no  clause  analogous  to  this,  arid  the  Case  of 
gross  misconduct  or  negligence  is  provided  for  only  by  the  refusal,  or 
qualified  effect  of  the  certificate,  which  will  be  hereafter  noticed. 

(11)  The  5G.IV.  c.98.  makes  the  same  provision  for  rewarding  a  dis« 
covery;  and  extends  the  same  penalty  for  concealment  to  any  person, 
whether  trastee  or  not . 


Hitherto  every  thing  is  in  favour  of  the  creditcnrs ;  and 
the  law  seems  to  be  pretty  rigid  and  severe  against  the  bank- 
rupt ;  but,  in  case  he  proves  honest,  it  makes  him  full  amends 
for  all  this  rigour  and  severity*  For  if  tlie  bankrupt  hath 
made  an  ingenuous  discovery  {of  the  truth  and  sufficiency  of 
which  there  remains  no  reason  to  doubt),  and  hath  conformed 
in  all  points  to  the  directions  of  the  kw ;  and  if,  in  conse- 
quence thereof^  the  creditors,  or  four  parts  in  five  of  them  in 
number  and  %'alue  (but  none  of  them  creditors  for  less  than 
20/.},  will  sign  a  certificate  to  that  purport;  the  commissioners 
[  4.35  ]  are  then  to  authenticate  such  certificate  under  their  hands 
and  seals,  and  to  transmit  it  to  the  lord  chanceUor,  and  he, 
or  two  of  the  judges  whom  he  shall  appoint,  on  oath  made  by 
the  bankrupt  that  such  certificate  was  obtained  witliout  fraud, 
may  allow  the  same,  or  disallow  it,  upon  cause  shewn  by  any 
of  the  creditors  of  the  bankrupt  \{12] 


I 


If  no  cause  be  shewn  to  the  contnirvj  the  certificate  is 
allowed  of  course ;  and  then  the  bankrupt  is  entitled  to  a 
decent  and  reasonable  allowance  out  of  his  effects,  for  his 
future  support  ami  maintenance,  and  to  put  him  in  a  way  of 
honest  industry.  This  allowance  is  also  in  proportion  to  his 
former  good  behaviour,  in  the  early  discovery  of  tlie  decline 
of  his  affairs,  and  thereby  giving  his  creditors  a  larger  divi- 
dend. For,  if  his  effects  wUl  not  pay  one-half  of  his  debts, 
or  ten  shillings  in  the  pound,  he  is  left  to  the  discretion  of 

*  Sut.  5  Geo.  II.  c,  3a 


(13)  it  tnight  be  inferred^  Trom  the  manner  in  which  thts  sentence  it 
expressed,  that  ilic  commissioners  authcoticatctl  the  certificate  merclj 
miDisterially.  The  language  of  the  statute  5  G.  2.  c.30.  warrants  no  sucfc 
inference,  nor  will  thut  of  the  5(MV.  c.98.,'  and  it  has  been  determine 
Bcveral  limes,  that  they  have  a  discretion  as  to  ihis>  subject  lo  no  controul; 
•*  They  are  pledged,  by  the  sanction  of  an  oath,  to  speak  iheir  real  senti* 
meats  arising  from  their  observation  upon  the  whole  of  the  bankrupt's  con* 
duct ;  and  their  refusal  is  lo  be  taken  as  if  they  swore  they  could  not  grant 
the  certificate*"     Sec  ex  parte  King,   llVes.  417.     IsVes.  18K     ISVes. 

126. 

The  5G.IV.  c.9S»  provide*  for  a  decrease  in  the  number  and  ^^alue  of 
tlie  creditors  required  for  the  iignfttnre  of  the  certificate  at  cerlain  dis- 
tances of  time  from  the  last  examination. 
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the  commissioners  and  assignees,  to  have  a  csompetent  sum 
allowed  him,  not  exceeding  three  per  cent.  /  but  if  they  pay 
ten  shillings  in  the  pound,  he  is  to  be  diXow^A ^ve per  cent.; 
if  twelve  shillings  and  sixpence,  then  seven  and  a  half  per  cent.; 
and  if  fifteen  shillings  in  the  pound,  then  the  bankrupt  shall 
be  allowed  ten  per  cent, :  provided  that  such  allowance  do  not 
in  the  first  case  exceed  200/.,  in  the  second  250/.,  and  in  the 
third  300/.  y(  13) 

Besides  this  allowance,  he  has  also  an  indemnity  granted 
him,  of  being  firee  and  discharged  for  ever  from  all  debts 
owing  by  him  at  the  time  he  became  a  bankrupt;  even  though 
judgment  shall  have  been  obtained  against  him,  and  he  lies 
in  prison  upon  execution  for  such  debts;  and,  for  that  among  ^ 
other  purposes,  all  proceedings  on  commissions  of  bankrupt 
are,  on  petition,  to  be  entered  of  record,  as  a  perpetual  bar 
against  actions  to  be  commenced  on  this  account :  though,  in 
general,  the  production  of  the  certificate  properly  allowed  [  484  ] 
shall  be  sufficient  evidence  of  all  previous  proceedings ". 
Thus  the  bankrupt  becomes  a  clear  man  again ;  and,  by  the 
assistance  of  his  allowance  and  his  own  industry,  may  become 
a  useful  member  of  the  commonwealth :  which  is  the  rather 
to  be  expected,  as  he  cannot  be  entitled  to  these  benefits, 
unless  his  failures  have  been  owing  to  misfortunes,  rather 
than  to  misconduct  and  extravagance. 

For  no  allowance  or  indemnity  shall  be  given  to  a  bank- 
rupt, unless  his  certificate  be  signed  and  allowed,  as  before 
mentioned;  and  also,  if  any  creditor  produces  a  fictitious 
debt,  and  the  bankrupt  does  not  make  discovery  of  it,  but 
suJ0Fers  the  fair  creditors  to  be  imposed  upon,  he  loses  all 

y  Stat.  5  Geo.  II.  c.SO.  Bythe  Ro-  maintenance  of  faimaelf   and    familj. 

lyan  law  of  cession,  if  the  debtor  ac-  Si    quid  misaicordiae  cansa   ei  fuerU 

quired  any  considerable  property  subse-  rdictumy  puta  menstruum  vel  annuum, 

quent  to  the  giving  up  of  his  all,  it  was  alimentorum  nominef  non  oportct  projh- 

liable  to  the  demands  of  his  creditors^  ter  hoc  bona  ^u  iteraio  venundari :  nee 

{Ff,  43,  3.5.)  But  this  did  not  extend  enim  fraudandus  est  atimentis^  cottidi* 

to   such  allowance  as  was  left  to  him  anis*     {Ibid,  i,  6.) 
on  the  score  of  compassion    for  the        '  Sut.  5  Geo.  II.  c.  30. 

(13)  By  the  5G.ly.  c.98.  these  sums  stand  respectiyely  iiused  to  four, 
five,  and  six  hundred  pounds. 
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title  to  these  advantages  a.  Neither  can  he  claim  them,  if  he 
has  given  with  any  of  his  children  above  LOO/,  for  a  marriage 
portion,  unless  he  had  at  that  time  sufficient  left  to  pay  all 
his  debts ;  or  if  he  has  lost  at  any  one  time  5/.  or  in  the 
whole  100/.  within  a  twelvemonth  before  he  became  bank- 
rupt, or  by  any  manner  of  gaming  or  wagering  whatsoever ; 
or  within  the  same  time  has  lost  to  the  value  of  lOOL  by 
stock-jobbing.  Also,  to  prevent  the  too  common  practice 
of  frequent  and  fraudulent  or  careless  breakings  a  mark  is 
set  upon  such  as  have  been  once  cleared  by  a  commission 
of  bankrupt,  or  have  compounded  with  their  creditors, 
or  have  been  delivered  by  an  act  of  insolvency :  which  is  an 
occasional  act,  frequently  passed  by  the  legislature; (14) 
whereby  all  persons  whatsoever,  who  are  either  in  too  low  a 
way  of  dealing  to  become  bankrupts,  or,  not  being  in  a  mer- 
cantile state  of  life,  are  not  included  within  the  laws  of  bank- 
ruptcy, are  discharged  from  all  suits  and  imprisonment,  upon 
delivering  up  all  their  estate  and  effects  to  their  creditors 
upon  oath,  at  the  sessions  or  assizes ;  in  which  case  their  per- 
jury or  fraud  is  usually,  as  in  case  of  bankrupts,  punished  with 
death.  Persons  who  have  been  once  cleared  by  any  of  these 
methods,  and  afterwards  become  bankrupts  again,  unless  they 
pay  fifteen  shillings  in  the  pound,  are  only  thereby  indemnified 
as  to  the  confinement  of  their  bodies ;  but  any  future  estate 
[  485  ]  ^®y  shall  acquire  remains  liable  to  their  creditors,  excepting 
their  necessary  apparel,  household  goods,  and  the  tools  and 
implements  of  their  trades  *». 

*  Stat.  24  Geo.  1 1,  c.57.  *>  Stot.  5  Geo.  II.  c.  86. 


(14)  Sec  Vol.  III.  p.  4 1 6.  n.(7).  The  5G.IV.  c.  98.  makes  a  •imiJar  pro- 
vision with  that  stated  in  the  text,  as  far  as  regards  the  effect  of  a  prior 
bankruptcy,  composition,  or  insolvency;  but  it  imposes  no  disability  in 
consequence  of  having  given  a  marriage  portion  of  100/.  with  a  child,  nor 
of  gaming,  unless  20/.  be  lost  in  one  day,  or  200/.  within  a  twelvemonth 
before  the  bankruptcy ;  nor  of  stock-jobbing,  unless  the  sum  lost  within 
the  same  time  amount  to  200/.  The  statute  also  takes  away  the  allow- 
ance,  and  prevents  or  avoids  the  certificate,  if  after  an  act  of  bankruptcy 
the  bankrupt  shall  have  destroyed  or  falsified  his  books,  or  made  or  been 
privy  to  the  making  of  false  entries  with  intent  to  defraud  his  creditors  ; 
or  concealed  property  to  die  value  of  10/. ;  or,  being  privy  to  the  proving 
of  a  false  debt,  shall  not  have  disclosed  the  same  to  hb  assignees. 
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Thus  much  for  the  proceedbgs  on  a  commission  of  bank- 
rupt, so  far  as  they  afli:ct  the  bankrupt  himself  personally- 
Let  us  next  considerf 

4.  How  such  proceedmgs  affect  or  transfer  the  estate  and 
propei'ti^  of  the  bankrupt.  The  method  whereby  a  real  estate, 
in  lands,  tenements^  and  hereditaments^  may  be  transferred 
by  bankruptcy,  was  shewn  under  its  proper  head  in  a  former 
chapter  ^  (15)  At  present  therefore  we  are  only  to  consider 
the  transfer  of  things  pet^sonal  by  this  operation  of  law. 

By  virtue  of  the  statutes  before  mentioned**  all  the  personal 
estate  and  effects  of  the  bankrupt  are  considered  as  vested 
by  the  act  of  bankruptcy,  in  the  future  assignees  of  his  com- 
missioners, whether  they  be  goods  in  actual  possessionj  or 
debts^  contracts,  and  other  choses  in  acfion  ,-  and  the  com- 
missioners by  their  warrant  may  cause  any  house  or  tene- 
ment of  the  bankrupt  to  be  broken  open,  in  order  to  enter 
upon  and  seize  the  same.  And  when  the  assignees  are  chosen 
or  approved  by  the  creditors,  tlie  commissioners  are  to  assign 
every  thing  over  to  them ;  and  the  property  of  ever)*  part  of 
the  estate  is  thereby  as  fully  vested  in  them,  as  it  was  in  the 
bankrupt  himself,  and  they  have  the  same  remedies  to  re- 
cover it '-  ^ 

The  property  vested  in  the  assignees  is  the  whole  that  the 
bankrupt  had  in  himself,  at  the  time  lie  committed  the  first 
act  of  bankruptcy,  or  that  has  been  vested  in  liim  since,  be- 
fore his  debts  are  satisfied  or  agreed  for.  Therefore  it  is 
usually  said,  that  once  a  bankrupt^  and  always  a  bankrupt ; 
by  which  is  meant,  that  a  plain  direct  act  of  bankruptcy  once 
committed  cannot  be  purged  or  explained  away,  by  any  sub- 
sequent conduct,  as  a  dubious  equivocal  act  may  be  ^ ;  but 
that,  if  a  commission  is  afterwards  awarded,  the  commission 
and  the  projierty  of  the  assignees  shall  have  a  relation,  or  [  48g  1 
reference,  back  to  the  first  and  original  act  of  bankruptcy  K 
Insomuch  tliat  all  transactions  of  the  bankrupt  arc  from  that 

^  pag.  285.  ^Salk.  110. 

^  SEat  1  J14:.  L  c.  15.  21  J&c.  I.  c.  19.         «  4  Burr.  32. 
*  12  Mod.  324. 
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time  absolutely  null  and  void,  either  with  regard  to  the  aUen- 
^ation  of  his  property,  or  the  receipt  of  his  debts  from  such  as 
are  privy  to  his  bankruptcy;  for  they  are  no  longer  his  property, 
or  his  debts,  but  those  of  the  future  assignees.  And,  if  an 
execution  be  sued  out^  but  not  served  and  executed  on  the 
bankrupt's  effects,  tiU  after  the  act  of  bankruptcy,  it  is  void 
as  against  the  assignees.  But  the  king  is  not  bound  by  this 
fictitious  relation,  nor  is  within  the  statutes  of  bankrupts  ^ ; 
for  if,  after  the  act  of  bankruptcy  committed  and  before  the 
assignment  of  his  effects,  an  extent  issues  fi>r  the  debt  of 
the  crown,  the  goods  ar«  bound  thereby  *.  In  France  this 
doctrine  of  relation  is  carried  to  a  very  great  length ;  for 
there  every  act  of  a  merchant,  for  ten  days  precedent  to  the 
act  of  bankruptcy,  is  presumed  to  be  fraudulent,  and  is  there- 
fore void  K .  But  with  us  the  law  stands  upon  a  more  reason- 
able footing :  for,  as  these  acts  of  bankruptcy  may  sometimes 
be  secret  to  all  but  a  few,  and  it  would  be  prejudicial  to  trade 
to  carry  this  notion  to  it's  utmost  length,  it  is^  provided  by 
statute  19  Geo.  II.  c.32.  that  no  money  paid  by  a  bankrupt  to 
a  bondjide  or  real  creditor  in  a  course  of  trade,  even  after  an 
act  of  bankruptcy  done,  shall  be  liable  to  be  refunded.  Nor, 
by  statute  1  Jac.I.  c.  15.  shall  any  debtor  of  a  bankrupt,  tliat 
pays  him  his  debt,  without  knowing  of  his  bankruptcy,  be 
liable  to  account  for  it  again.  The  intention  of  this  relative 
power  being  only  to  reach  fraudulent  transactions,  and  not  to 
distress  the  fair  trader.  (16) 

*>  1  Atk.  262.  ^  Sp.  L.  b.  29.  c  16. 

^  Viner,   Abr.  t.  creditor  and  baokr. 
104. 

(16)  The  effect  of  the  19  G.II.  c.32.  is  scarcely  statedKvith  sufficient  pre- 
cision, as  it  is  confined  to  money  paid  in  respect  of  goods  bought  or  bills 
drawn  by  the  bankrupt  in  the  usual  and  ordinary  course  of  trade  and  deal- 
ing, before  the  person  receiving  it  has  notice  or  knowledge  of  the  bank- 
ruptcy or  insolvency.  But  the  statute  so  often  referred  to  has  embodied 
these  and  some  later  legislative  provisions,  in  restriction  of  the  doctrine 
of  relation. 

1st.  All  conveyances,  and  nil  payments  by,  and  all  contracts  and  other 
dealings  with  a  bankrupt  bond  fide,  made  and  entered  into  more  than  two 
calendar  months  before  the  date  and  issuing  of  the  commission ;  and  all 
executions  and  distresses  for  rent  against  his  lands,  tenements,  or  chattels 
ifond  fide  levied  more  than  two  calendar  months  before  the  issuing 
of  the  commission  shall  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy, if  the  perBOu  sa  dealing  with  him,  <St  levying  execution  or  distress, 

had 
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The  assignees  may  pursue  any  legal  method  of  i^ecovering 
this  property  so  vested  in  them,  by  Jtheir  own  authority :  but 
cannot  commence  a  suit  in  equity^  nor  compound  any  debts 
owing  to  the  bankrupt,  nor  refer  any  matters  to  arbitration, 
without  the  consent  of  the  creditors,  or  the  major  part  of  them 
in  value,  at  a  meeting  to  be  held  in  pursuance  of  notice  in  the  [  ^^7  ] 
Gazette ».  (17) 

When  they  have  got  in  all  the  effects  they  cen  reasonably 
hope  for,  and  reduced  them  to  ready  money,  the  assignees 
must,  after  four,  and  within  twelve  months  after  the  conunis- 
sion  issued,  give  one  and  twenty  days'  notice  to  the  creditors 
of  a  meeting  for  a  dividend  or  distribution ;  at  which  time 
they  must  produce  their  accounts,  and  verify  them  upon  oath  if 
required.  (18)   And  then  the  commissioners  shall  direct  a  divi* 

1  Sut  5Geo.ll.  c.  sa 


had  at  the  time  no  notice,  acting  or  constructive,  of  any  prior  act  of  bank- 
ruptcy, or  stopping  of  payment. 

2d.  No  real  and  hondJSde  creditor  of  a  bankrupt  shall  be  liable  to  repay 
any  money  bon&fide  received  of  him  before  the  issuing  ot  the  commission : 
if  he  had  not  at  the  time  such  notice  as  last  mentioned. 

3d.  No  person  or  company  having  possession  of  any  personal  estate  of 
the  bankrupt,  nor  any  debtor  of  his,  shall  be  endangered  by  the  delivery 
of  such  personal  estate,  or  the  payment  of  his  debt  to  the  bankrupt  or  his 
order ;  if  at  the  time  such  person  or  company,  or  debtor,  had  not  actual 
notice  of  any  act  of  bankruptcy,  or  stopping  of  payment. 

The  statute  having  distingmshed  between  actual  and  constructive  notice, 
defines  the  latter  to  be,  the  issuing  of  a  former  commission,  upon  an  act  of 
bankruptcy  actually  committed,  if  the  adjudication  has  been  notified  in  the 
Gazette,  and  may  reasonably  be  presumed  to  have  been  seen  by  the  party. 

And  with  reference  to  the  two  months  in  the  first  rule  the  statute  pro* 
vides,  that  if  a  commission  having  been  superseded,  another  shall  issue 
within  two  calendar  months,  the  time  shall  date  from  the  issuing  of  the 
first  commission. 

(17)  By  the  5  G.IV.  c.98.  the  notice  of  the  meeting  and  of  the  object  of 
it,  must  have  been  given  twenty-one  days  before  it  takes  place;  but  if  no 
creditor  except  the  assignees  should  attend,  then  the  written  consent  of 
the  commissioners  will  enable  the  assignees  to  act  in  these  matters,  so  as 
to  bind  the  creditors. 

(18)  By  the  5  G.IV.  c.98.,  the  commisnooera are  to  audit  the  accoitntt 
of  the  assignees,  delivered  in  upon  oath,  at  a  piidilic  meeting  with  twmtiu 
one  days'  notice  ,not  sooner  than  four  nor  later  than  fix  months  after  the 
bankrupt's  last  exannnation. 
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dend  to  be  made,  at  so  much  in  the  pound,  to  all  creditors 
ii^o  have  before  proved,  or  shall  then  prove,  their  ddbts. 
This  dividend  must  be  made  equally,  and  in  a  rateable  pro- 
portion, to  all  the  creditors,  according  to  the  quantity  of  their 
debts ;  no  regard  being  had  to  the  quality  of  them.  Mort- 
gages indeed,  for  which  the  creditor  has  a  real  security  in  his 
own  hands,  are  entirely  safe ;  for  the  commission  of  bankrupt 
reaches  only  the  equity  of  redemption  m.  So  are  also  personal 
debts,  where  the  creditor  has  a  chattel  in  his  hands,  as  a 
pledgie  or  pawn  for  the  payment,  or  has  taken  the  debtor's 
lands  or  goods  in  execution.  And,  upon  the  equity  of  the 
statute  8  Ann.  c.  14.  (which  directs,  that  upon  all  executions 
of  goods  being  on  any  premises  demised  to  a  tenant,  one 
year's  rent,  and  no  more  shall,  if  due,  be  paid  to  the  landlord ), 
it  hath  also  been  held,  that  under  a  commission  of  bankrupt, 
which  is  in  the  nature  of  a  statute-execution,  the  landlord  shall 
be  allowed  his  arrears  of  rent  to  the  same  amount,  in  pre- 
ference to  other  creditors,  even  though  he  hath  n^lected  to 
distrain  while  the  goods  remained  on  the  premises:  which  he 
is  otherwise  entitled  to  do  for  his  entire  rent,  be  the  quantum 
what  it  may".  (19)  But,  otherwise,  judgments  and  recogni- 
zances (both  which  are  debts  of  record,  and  therefore  at 
other  times  have  a  priority),  and  also  bonds  and  obligations 
by  deed  or  special  instrument  (which  are  called  debts  by 
specialty,  and  are  usually  the  next  in  order),  these  are  all 
put  on  a  level  with  debts  by  mere  simple  contract,  and  all 
[  488  ]  paid  pari  passu  °.  Nay,  so  far  is  this  matter  carried,  that 
by  the  express  provision  of  the  statutes  ^  debts,  not  due  at 
the  time  of  the  dividend  made,  as  bonds  or  notes  of  hand 
payable  at  a  future  day  certain,  shall  be  proved  and  paid 

"»  Finch.  Rep.  466.  °  Stat.  21  Jac.  I.  c.  19. 

"  1  Atk.  103, 104.  P  Stat.  7  Geo,  I.  c.  31. 

(19)  This  position  is  erroneous;  the  landlord's  only  preference  over  other 
creditors,  is  his  right  to  distrain  the  goods  while  on  the  premises :  if  he 
foregoes  his  opportunity  and  suffers  them  to  be  removed,  he  stands  on  a 
footing  with  the  rest;  see  ex  parte  Devine  Co.  Bankrupt  Laws,  177.  and 
Lee  V.  Lopet,  15  East,  230.  Now  indeed  by  the  recent  statute,  SG.IV. 
c.  98.,  where  an  act  of  bankruptcy  has  been  committed,  a  distress  whether 
made  before  or  after  the  issuing  of  a  commission,  shall  only  be  available 
for  two  years'  arrears  of  rent  before  the  date  of  the  commission ;  though 
the  landlord  may  come  in  as  a  creditor  rateably  for  the  overplus. 
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equally  with  the  rest**,  allowing  a  discount  or  drawback  in 
praportionp  And  insurances,  and  obligations  upon  bottomry 
or  respondentia^  bona  fide  made  by  the  bankrupt,  though  for- 
feited after  the  commission  is  awarded,  shall  be  looketl  upon 
in  the  same  light  as  debts  contracted  before  any  act  of  bank- 
ruptcy ^  (20) 

Within  eighteen  months  after  the  commission  issued,  a 
second  and  final  dividend  shall  be  made,  unless  all  the  effects 
were  exhausted  by  the  first*,  (21)  And  if  any  surplus  re- 
mains, after  selling  his  estates  and  paying  every  creditor  his 
full  debt,  it  shall  be  restored  to  the  bankrupt  *  (22),  This  is  a 
case  which  sometimes  happens  to  men  in  trade,  who  involun* 
tarily,  or  at  least  unwarily,  commit  acts  of  bankruptcy,  by 
absconding  and  the  like,  while  their  effects  are  more  than 
sufiicient  to  pay  their  creditors.  And,  if  any  suspicious  or 
malevolent  creditor  will  tiikc  the  advantage  of  such  acts,  and 
sue  out  a  commission,  the  bankrupt  has  no  remedy,  but  must 
quiedy  submit  to  the  effects  of  his  own  imprudence ;  except 
that,  upon  satisfaction  made  to  all  the  creditors,  the  commis-> 


**  Lord  Rajra.  1549.     Stju.  1211,  *  Stat  5  Geo.  II.  c.  Sa 

f  Sut,  IDG.  11.  c32.  '  Stat.  13  KUz,  c.7. 


(20)  To  these  may  be  added  annuity  creditors*  suretteu  for  the  payment 
of  annuity  or  oiber  debts  of  the  bankrupt,  creditor*  upon  contiugencics 
which  have  not  happened  at  the  issuing  of  the  conimmion,  nnd  creditor?, 
who  have  recovered  judgmerits  against  the  bankrupt,  m  respect  of  their 
costs^  thouj^h  tho&e  costs  have  not  been  taxed  at  tlic  time  of  the  bunk* 
ruptcy.  MX  these  are  entitled  to  prove  according  to  the  calculated  value 
of  their  claims. 

(21)  By  the  SG,4,  c. 98.  the  2d  dividend  will  not  he  finiil^  if  at  the 
titne  any  suit  at  law  or  in  equity  be  [lending,  or  any  part  of  the  bunkrupt*» 
estate  be  undisposed  of,  or  some  other  estate  or  effects  of  his  shall  tubte^ 
quenily  come  to  the  assignees;  in  which  last  case  the  assignees  must  convert 
the  same,  as  speedily  as  they  can  into  money,  and  divide  it  within  two 
calendar  months  after  such  conversion. 

(22)  By  the  5  G.  4.  c.J>s.  the  surplus  is  not  to  be  banded  over  to  the 
bankrupt,  until  all  creditors  who«e  debts  arc  by  law  entitled  to  carry  in- 
terest, have  received  it  according  to  the  legal  rate  or  the  rate  agreed  oo, 
if  less  than  the  legal  rate;  and  all  other  creditors  who  have  proved 
under  the  commission,  have  received  it  at  the  rate  of  4  per  cent ;  in  bolli 
cases  the  calculation  to  be  made  from  the  time  of  proof 
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sion  may  be  sttperseded^  This  case  may  also  happen,  wbeti 
a  knave  is  desirous  of  ckfrauding  his  creditors,  and  is  com- 
pelled by  a  commi^^sion  to  do  them  that  justice,  which  otber<- 
wise  he  wanted  to  evade.  And  therefore,  though  the  usual 
rule  is,  that  all  interest  on  debts  carrying  interest  shall  ceaise 
from  the  tinie  of  issuing  the  commission,  yet,  in  case  of  a 
surplus  left  after  payment  of  every  debt,  such  interest  shall 
again  revive,  and  be  chargeable  on  the  bankrupt*',  or  his 
represejitatives.  (23) 


"  2  Ch.  Cas,  144. 


''  1  Att.  244. 


(99)  Three  rather  iiirportant  points  of  bankrupt  law  require  to  be  shortly 
moticetl ;  the  two  first  of  which  ariiie  under  tbe  31  J,  I.  c.  19*  and  5G.3. 
c,30.,  ami  seem  to  have  been  inadvertently  passed  over  in  the  text;  the 
last  was  introduced  by  tbe  49  G,3.  c.  121.  bince  the  death  of  tlie  author. 
AH  these  arc  noticctl  in  the  recent  statute* 

I.  The  fir&t  is  udapted  to  meet  the  evil  of  traders,  who  before  they  be- 
come bunkrupts,  arc  allowed  to  have  possession  of  tbe  goodi  of  others,  or 
having  conveyed  their  own  goods  to  others  upon  sufficient  contideration, 
to  stiJl  keep  possession,  and  dispose  of  them  as  their  own^and  in  either  case 
are  reputed  to  be  tbe  owners  of  ihem,  and  thereby  acquire  a  ikisc  credit  in 
the  world.  If  this  be  done  by  the  consent  and  permission  of  the  true 
owner,  the  penalty  to  him  and  the  remedy  to  the  creditors  is  the  obvious 
one  of  the  forfeiture  of  the  goods ;  and  the  cotnmi&sionen  by  the  21  J.  i. 
C.19,  and  the  recent  statute  are  empowered  to  sell  them  for  the  benefit 
of  the  general  fund.  The  mischief  contemplated  by  the  statutes  can  arise 
only,  where  possession  and  management  raise  a  strong  presumption  of 
ownership*  Not  to  mention  therefore  the  case  of  land,  which  is  neither 
within  tlie  words  or  ihe  spirit  of  the  statutes,  because  possession  and  owner* 
thip  of  land  are  so  constantly  distinci,  that  tbe  former  alone  can  never 
Acquire  a  man  the  fal&e  credit  of  the  latter;  or  thai  of  vessels  mortgaged 
or  duly  assigned,  which  for  another  reason  hereafter  to  be  mentioned,  ta 
specially  excepted  out  of  the  statute ;  it  tuny  be  laid  down  as  a  general 
rule,  that  wherever  it  can  be  distinctly  shewn  that  ihcJce  was  no  reputation 
of  ownership,  the  gootls  will  not  pass  to  the  assignees.  This  is  a  question 
for  the  jury  to  determine ;  but  a  general  line  of  distinction  has  been  laid 
down  as  to  the  weight  of  presumption  drawn  from  ihe  consideratioa, 
whether  the  goods  were  originally  the  bankrupt's,  and  baving  been  sold 
by  him,  the  possession  has  remained  with  him  without  interruption  :  or 
being  originally  the  goods  of  a  third  person,  the  bankrupt'!!  is  a  newly  ac- 
quired possession.  In  the  first  case  the  presumption  of  ownership  is  to 
strong,  that  the  tmm  of  disproving  ii  is  cast  upon  the  real  owner  daim* 
ing  the  goods ;  in  the  latter  case  mere  possesaion  may  be  nothing,  and  the 
assignees  ought  to  establish  the  reputation,  by  extrinsic  evidence.  See 
Lmgard  v,  MtitUtr^  i  B.  &  C,  30©. 
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But  whatever  be  the  mischief  to  the  public,  it  h  obvious  that  tJic  penalty 
on  the  real  owner  is  heavy,  and  this  consideration  intrcHJucei  two  other 
distinctions.  Ist  it  in ny  be  impossible  from  the  nature,  or  the  situation 
of  the  gooiU,  for  the  real  owner  to  acquire  the  actual  possession  of  them. 
Such  may  be  the  case  of  bulky  goodi*  in  a  warehouse,  or  a  ship  sold  at 
fiea ;  in  such  cases  if  the  real  owner  el o the*  himself  with  the  actual  pos- 
session ps  far,  and  as  soon  as  the  circumstances  adniit  of  it,  the  statute 
will  not  apply. 

2d.  The  real  owner  may  have  placed  the  goods  in  the  possession  of  the 
bankrupt  for  a  specific  purpose^  or  in  a  specific  character.  The  convenience 
of  trade  renders  this  necessary,  and  protects  the  owner  tinder  such  circum- 
stances ;  and  the  usage  of  trade  in  the  greater  number  of  instances  pre- 
vents any  mischief  arising  from  such  possession^  because  it  prevents  it'i 
carrying  with  it  the  reputation  of  ownership.  See  the  eases  under  this 
head  collected  in  Selw,  Ni,  Pri,  215.  6th  etL 

U.  The  second  point  h  the  extension  of  the  doctrine  of  set  off  to  mutual 
debts  and  credits,  between  the  bankrupt  and  other  periions.  Seevol.iii, 
p.  J04.  There  was  much  hardship  in  making  a  person  pay  the  whole  of  his 
debt  to  the  assignees,  and  allowing  him  to  receive  from  them  only  a  divi- 
dend upon  his  demand.  The  5  G.3.  c.30.  removed  this  ;  and  now  by  the 
reeent  statute  it  is  provided,  that  in  such  cases  the  commissioners  shall 
state  the  account,  and  the  balance  only  be  paid  or  claimed  on  either  side. 
This  rule  is  to  prevail  in  respect  of  every  debt  proveable  under  the  com- 
mission :  and  even  in  cases  where  the  bankrupt  had  committed  an  act 
of  bankruptcy  before  he  had  contracted  the  debt,  or  the  credit  was  given 
to  him ;  if  such  credit  was  given  two  calendar  months  before  the  date  of 
the  comtnission,  and  at  a  time  when  he  who  gave  it  had  no  notice,  actual 
or  constructive,  of  any  act  of  bankruptcy  or  stoppage  of  payment. 

HI.  The  third  point  regards  the  extent  to  which  the  bankrupt  is  dis- 
charged of  demands  against  him,  by  the  allowance  of  his  certificate.  Upon 
this  the  general  principle  of  the  law  is,  that  the  certificate  bars  every  de- 
mand which  might  have  been  proved  under  the  commission.  Originally, 
however,  the  only  demands  which  could  be  so  proved,  were  debts  actually 
due  at  the  time  of  the  bankruptcy,  and  consequently  the  bankrupt,  not- 
withstanding his  certificate,  remained  liable  to  answer  for  the  breach  of  alt 
contracts  entered  into  prior  to  his  bankruptcy,  and  not  then  actually 
broken.  This  strictness  has  been  relaxed  in  some  instances,  as  we  have  seen, 
by  modern  statutes;  as  in  the  case  of  future  and  contingent  debts.  The 
bankrupt*b  liability  upon  express  covenants  stood  npon  the  same  principle, 
and  the  law  was,  that  where  a  bankrupt  was  lessee  of  an  estate,  which  his 
assignees  had  taken  possession  of,  he  still  remained  liable  to  be  sued  upon 
the  covenants  of  the  lease.  The  49  G.  3.  c.  121 .  provided  against  this  hard- 
ship j  and  now  by  the  recent  statute,  if  the  assignees  accept  any  lease  or 
agreement  for  a  lease  to  which  a  bankrupt  is  entitled,  he  shall  not  be  liable 
for  any  rent,  or  the  non-performance  of  any  condition  or  covenant,  subse- 
<|uently  to  the  date  of  the  commission ;  if  the  assignees  decline  the  same, 
he  may  discharge  himself  to  the  same  extent  by  delivering  up  to  the  lessor 
the  lease  or  agreement,  within  14  days,  after  he  shall  have  received  notice 
that  the  assignees  decline  to  accept  it ;  and  if   the  assignees  will  not,  after 

N  N   2  being 


1 


488  THE  RIGHTS  Book  IF. 

being  required^  make  thdr  election  to  accept  or  decRne,  tbe  leuor  may 
compel  them  so  to  do  by  petition  to  the  Lord  Chancellor.  This  tast  pro- 
vision is  extended  to  the  case  of  agreements  for  the  purchase  of  lands 
made  by  any  bankrupt,  and  enables  the  rendor  to  call  on  the  asrignees  in 
the  same  way,  to  make  their,  election  whether  they  will  stand  ta  or  aban- 
don such  agreement. 

With  regard  to  leases,  it  is  yery  commonly  an  object  ^h  lessors  to  fix 
the  assignees  as  their  tenants,  and  questions  have  often  arisen  under  the 
49  G.5.  c  ISl.  as  to  what  is  sufficient  evidience  ofdieir  acceptance  to  bind 
them.  Upon  diis,  the  general  result  of  the  cases  seems  to  be,  that  the 
assignees  may  do  all  reasonable  acts  within  a  reasonable  time,  to  ascertun 
whether  it  will  be  advantageous  for  them  to  take  to  the  estate,  and  in  so 
doing,  and  for  that  purpose,,  to  intermeddle  with  the  property,  and  yet 
after  all,  not  be  bound  to  become  the  tenants  of  it.  See  Turna*  v.  Eiekarc^ 
SQf^  7  East  995.     Wheder  v.  Branuih,  3  Campb.  940. 
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CHAPTER   THE   THIRTY-SECONfi. 

OP  TITLE  BY  TESTAMENT  and 
ADMINISTRATION. 


^ 


T^HERE  yet  remain  to  be  exatnined,  iii  the  present  chaptefi 
two  other  methods  of  acquiripg  personal  estates,  viz,  by 
testament  and  admvustralion.  And  these  I  propose  to  con*- 
sider  In  one  and  the  same  view ;  they  being  in  their  natiire  so 
connected  and  blended  together^  as  makes  it  Impossible  to  treat 
of  them  distinctly,  without  manifest  tautology  and  repetition. 

XL  XII,  In  the  pursutt,  then,  of  this  joint  subject,  I  shall, 
first,  inquire  into  the  original  and  antiquity  of  testaments  and 
administrations;  shall,  secondly,  shew  who  b  capable  ofmak* 
ing  a  last  will  and  testament ;  shallj  thirdly,  consider  the  nature 
of  a  testament  and  it*s  incidents;  shall,  fourthly,  shew  what 
an  executor  and  administrator  fU'e,  and  how  they  are  to  be  ap- 
pointed ;  and  lastly,  shall  select  some  few^  of  the  general  heads 
of  the  office  and  duty  of  executors  and  odmimstrators. 

First,  as  to  the  original  of  testaments  and  administrations* 
We  have  more  than  once  observed,  that  when  property  came 
to  be  vested  in  individuals  hy  the  right  of  occupancy,  it  became 
necessary  for  the  peace  of  society,  that  this  occupancy  should 
be  Continued,  not  only  in  the  present  possessor,  but  in  those 
persons  to  whom  he  shoidd  think  proper  to  transfer  it ;  which 
introduced  the  doctrine  and  practice  of  alienations,  gifts,  and  [  4B0  5 
t-ontracts.  But  these  precautions  w^oukl  be  very  short  and 
imperfect,  if  they  were  confined  to  the  life  only  of  the  occu- 
pier; for  then  upon  his  death  all  his  goods  would  again  be* 
come  common,  and  create  an  in^nite  variety  of  strife  and 
confusion*     The  law   of  very  many  societies   has   therefore 
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given  io  the  proprietor  a  right  of  continuing  his  property 
after  his  death,  in  such  persons  as  he  shall  name ;  and,  in 
defect  of  such  appointment  or  nomination,  or  where  no  no- 
mination is  permitted,  the  law  of  every  society  has  directed 
the  gootis  to  be  vested  in  certain  particular  individuals,  ex- 
clusive of  all  otlier  persons  '.  The  former  method  of  acquiring 
personal  property,  according  to  the  express  directions  of  the 
deceased^  we  call  a  testament :  the  latter,  which  is  also  accord- 
ing to  the  will  of  the  deceased,  not  expressed  indeed  but  pre* . 
£umed  by  the  law  ^  we  call  in  England  an  administratimi  * 
be'mg  the  same  which  the  civil  lawyers  term  a  succession  a6 
intestato^  and  which  answers  to  the  descent  or  inheritance  of 
real  estates. 


Testaments  arc  of  very  high  antiquity.  We  find  them  in 
use  among  the  antient  Hebrews  ;  though  I  hardly  think  the 
example  usually  given  "=5  of  Abraham's  complaining**  that, 
unless  he  had  some  children  of  his  body,  his  steward  Eliezer 
of  Damascus  would  be  his  heir,  is  quite  conclusive  to  shew  that 
he  had  made  him  so  by  vcilL  And  indeed  a  learned  writer  % 
has  adduced  this  very  passage  to  prove,  that  in  the  patriarchal 
age»  on  failure  of  children,  or  kindred,  the  servants  bom  under 
their  master's  roof  succeeded  to  the  inheritance  as  heirs  at 
law^  But,  (to  omit  what  Eusebius  ami  others  have  related 
of  Noah's  testament,  made  in  writing  nriA  witnessed  under  his 
seat^  whereby  he  disposed  of  the  whole  world  ^,)  I  apprehend 
that  a  much  more  authentic  instance  of  the  early  use  of  testa* 
ments  may  be  found  in  the  sacred  writings  '',  wherein  Jacob 
[  4^1  3  bequeaths  to  his  son  Joseph  a  portion  of  his  inheritance  double 
to  that  of  his  brethren  :  which  will  we  find  carried  into  exe* 
cution  many  hundred  years  afterwards,  when  the  posterity  of 
Josqih  were  divided  into  two  distinct  tribes,  those  of  Ephraira 
and  Manasseh,  and  had  two  several  Inheritances  assigned  themi 
whereristhe  descendantsof  eacliof  the  other  patriarchs  formed 
only  one  single  tribe,  and  had  only  one  lot  of  inheritance, 
Solon  was  the  first  legislator  that  introduced  wills  into  Athens*; 


«  FiifT.  dc.  j.  ii«&  g.  L  4.  e.  to. 
^  Ibid,  L4.  c.lL 

t  B«r1«yr*  PhC  4.  10.4.     Godolpb. 
OrpL  Leg.  1.  1. 
«  Gen,  c,  15* 


•  Taylor'i  clem,  dv,  law,5n» 
'  Seepi^^.  12. 

*  Selden.  datucc^  E^,  c.84, 
h   Gen.  c.  4ft, 
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but  in  many  other  parts  of  Greeoe  they  were  totally  discoun- 
tenarK'ed  *^,  In  Rome  they  were  unknown,  till  the  laws  of  the 
twelve  tables  were  compiled,  which  first  gave  the  right  of  be- 
queathing^; and,  among  the  northeai  imtknis,  particularly 
an]Oi^  the  Germans  "*,  testamentis  were  not  received  into  use* 
And  this  variety  may  serve  to  evince,  that  the  right  of  making 
wills,  ami  disposing  of  property  after  death,  is  merely  a  crea- 
ture af  the  dvil  state  " ;  whkh  has  permitted  it  in  some  coun- 
tries, and  denied  it  in  others :  and,  even  where  it  is  permitted 
by  law,  it  is  subject  to  different  formalities  and  restrictions  in 
almost  every  nation  under  heaven  °, 

With  us  in  England  this  power  of  bequeathing  is  coeval 
widi  the  first  rudiments  of  the  law  ;  for  we  have  no  traces  or 
memorials  of  any  time  when  it  did  not  exist.    Mention  is  made  ' 

^f  intestacy,  in  tlie  old  law  before  the  conquest,  as  being 
merely  accidental ;  and  the  distribution  of  the  intestate's  estate, 
«fter  payment  of  the  lord's  heriot,  is  then  directed  to  go  accord- 
ing to  the  established  law.  '*  Sk^  quis  tncuria  sive  morie  re~ 
**  pentina,  Juefit  intestaim  morhiUSy  dominus  tameu  iudlam 
'*  rerum  suarum  pariem  fpraeter  earn  quae  jure  deJyetw  heieoU 
"*'  nomine )  sibi  €LSStimiio.  Vef-um  ^mssessiones  «Jtw7,  liberisj  et 
^'  cognatimte  jwoximk^  pro  mo  adquejure^  distrihuatUit^-  K*  But 
we  are  not  to  imagine,  that  diis  power  of  bequeathing  ex- 
tended originally  to  all  a  man's  personal  estate.  On  the  con- 
trary, Glanvil  will  inform  us  \  that  by  tlie  coiiHiion  law,  as  r  1.92  1 
it  stood  in  the  reign  of  Henry  the  second,  a  man's  goods  were 
to  be  divided  into  three  equal  parts  j  of  which  one  went  to  his 
heirs  or  lineal  descendants,  another  to  his  wife,  and  a  third  was 
at  his  own  disposal:  or,  if  he  died  without  a  wife,  he  might 
dis)K>se  of  one  moiety,  and  the  other  went  to  his  children  ;  and 
so  e  cQfwersOy  if  he  had  no  children,'  the  wife  was  entitled  to 
one  moiety,  and  he  might  bequeath  the  other  ;  bu t^  if  he  died 
without  either  wife  or  issue,  the  ^'hole  was  at  his  own  dis- 
posal ^     The  shares  of  the  wife  and  children  were  called  their 

*  Pott,  Antiq,  L  4.  c.  15.  ^  LL,  Canut 
'  Jraif,  «.  2S.  1.  n  I  7.  c5. 
«  Tlwat.  i£  tiwn  Ofrw.SO.  '  Ertcton,  /.  2.  c,  2©. 

•  See  p.  13,  c.  57. 
*=  Sp.L.  b.  27.  c,  L    Vinnmatn/iw. 

/.  S,   tU,  10, 
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reasonable  parts ;  and  the  writ  de  rationabili  parte  honorum  was 
given  to  recover  them  '- 

This  continoed  to  be  tlie  law  of  the  land  at  the  tfme  of 

magna  carta^  which  provides,   that  the  king's  debts  shall  first 

of  all  be  levied,  and  then  the  residue  of  the  goods  shall  mj  to 

the  executor  to  perform   the  will  of  the  deceased;  and,    if 

nothing  be  owing  to  the  crown,  "  omnia  catalla  ccdant  de^ 

*«  /undo  /  salvis  uxori  ipsius  ei  puerts  suis  rationahtlibus  parti^ 

"  bus  misC*     In  the  reign  of  king  Edward  the  third  this  right 

of  the  w^ife  and  children  was  still  held  to  be  the  universal  or 

common  law  " ;  though  frequently  pleaded  as  the  local  custom 

of  Berks,  Devon^  and  other  counties  -  :    and  sir  Henry  Finch 

lays  it  dow^n  expressly  %  in  the  reign  of  Charles  the  first,  to  be 

the  general  law  of  the  lancL    But  tliis  law  is  at  present  aftered 

by  imperceptible  degrees,  and  the  deceased  may  now  by  will 

bequeath   the  whole  of  his  goods    and  chattels;  though   w^e 

cannot  trace  out  when   first  tliis  alteration  began.     Indeed 

i  403  ]    sir  Edward  Cokey  is  of  opinion,  that  this  never  was  the  ge-  |i 

neral  lawj  but  only  obtained  in  particular  places  by  special  ' 

custom  :  and  to  establish  tliatdoctrhie,  he  relies  on  a  passage 

in  Bracton,  whic:h,  in  truth,  wfjen  compared  with  the  context^ 

makes  directly  against  his  opinion.     For  Bracton  *  lays  down 

the  doctrine  of  the  reasonable  part  to  be  the  common  law  : 

but  meutious  that  as  a  particular  exception,  which  sir  Edward 

Cok<J  has   hastily  cited  for  the  general  rule.     And  Gfanvil, 

magna  car/a,   Fleta,  the  year-books,   Fitzherbert;  and  Finch, 

do  all  agree  with  Bracton,  that  this  right  to  the  jmrs  ratiofuibiiis 

was  by  the  common  law ;  which  also  continues  to  this  day  to 


•  F.  N.  fl.  122. 

«  9liea.III.  clB, 

^  A  widow  brought  an  actioa  of 
dietiniie  againit  lii?r  huttUacid  s  cxectitots, 
fuod  cum  jM*r  ccniuetMdiiiem  toOus  regni 
An^&at  hacUnuM  utUaiam  et  npimfha- 
Samf  utoret  d^erU  et  soUnt  n  ttmtjHnrt  4  c. 
hahcre  mam  ratiana&Uem  partem  tkina- 
rum  marittniim  fttorum  :  ita  videticd, 
quod  n  nuUui  habtterint  tihrroi,  tuftc  me* 
dirt  litem:  tft  it  h>jhiierint,  tune  tertwm 
partem,  ^r*  ''"'^  '^'"•t  '•*'''  Im^Jand  diod 
worth  1^00,000  mirksi  wiiliotit  isnipbiid 


bFiwe«ti  them  ;  and  tbcreuf>on 
clAhn«Hi  the  iiiaiety.  Some  cxci^ptioti^ ' 
were  tjhkcn  to^hc  pl<?iidjtig«,  md  the  fact 
af  the  liu^band'ft  dying  without  t«suc  i^«^ 
denifMJ :  btit  the  rule  of  law,  as  &uted  in 
the  writ,  sccnis  to  hate  been  utiuer^any 
allowed.  {M^  mEdw.IlL  95.)  And 
a  similar  case  occurs  in  II,  1 7Edw,  IIl^ 
9. 

*^  lieg.  Bnv.  H2.      to.  litt,  176. 

'   Law.  n5. 

'  2  Inst.  Ifl. 
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he  the  general  law  of  our  sister  kingdom  of  Scotland  *.  To 
wliich  we  may  add,  that  whatever  may  have  been  the  custom 
of  later  years  in  many  parts  of  the  kingdomj^r  however  It  was 
introduced  in  deroo^ation  of  the  old  common  law.  the  antient 
method  continued  in  use  in  the  pro\4nce  of  York,  the  princi- 
pality of  Wales,  and  in  the  city  of  London,  till  very  modern 
times  :  when,  in  order  to  favour  the  power  of  hequeatliing,  and 
to  reduce  the  whole  kingdom  to  the  same  standard,  three  sta- 
tutes have  been  provided;  the  one  4  W*&M.  c.2.  explained 
by  2&3Ami.  c,5*  for  the  province  of'York;(l)  another, 
7  &  8  W.  IIL  C.38*  for  Wales ;  and  a  third,  1 1  Geo.  L  c.  1 8.  , 
for  London  :  w  hereby  it  is  enacted,  that  persons  within  those 
districts,  and  liable  to  those  customs,  may  (if  they  think  proper) 
dispose  of  all  their  personal  estates  by  will ;  and  tlie  claims  of 
the  widow,  children,  and  other  relations,  to  the  contrary,  are 
totally  l^arred.  Thus  la  the  old  common  law  now  utterly  abo- 
lished throughout  all  the  kingdom  of  England,  and  a  man  may 
devise  the  whole  of  his  chattels  as  freely  as  he  formerly  could 
his  third  part  or  moiety*  In  disposing  of  which,  he  was  iKiund 
by  the  custom  of  many  places  (as  was  slated  in  a  former  cliap- 
ter '')  to  remember  his  lord  aiid  the  church,  by  leaving  them 
his  two  best  chattels,  which  was  the  original  of  heriots  and 
mortuaries  ;  and  afterwards  he  was  left  at  his  own  liberty  to 
bequeath  the  remainder  as  be  pleased. 

In  case  a  pefson  made  no  disposition  of  such  of  his  goods  as    r  494  j 
were  testable,   whether  that  were  only  part  or  the  whole  of 

»  DttlrytUp*  of  firud.  property,  145.  **  pig,  426. 


(l)  The  Statute  of  W.&M.  excqited  from  its  ojKjration  die  dty  of 
Chester  as  well  as  York,  ami  the  statute  of  Anne  only  repeals  the  excep- 
tion in  respect  of  Yark  j  upon  which  it  k  observed,  ihiit  the  custom  still 
prevails  as  to  the  lb  rmerdty.  Co*  Litt.lTe.  b,  n.  5,  H.&B'sed.  I  am  not 
ahle  to  state  whether  Chester  has  any  local  custom  in  this  respect,  without 
reference  to  its  being  p:irt  of  the  province  of  York  ;  if  not,  as  it  is  within 
the  archtleaconry  of  the  same  name,  which  until  the  33  of  H.  8-  formed 
part  of  the  diocese  of  Litchfield  and  Coventry  within  the  province  of  Cnn- 
tcrlHir)\  the  exception  in  the  statnte  of  W.  &M.  fieems  to  have  been 
unnecessary  in  the  first  instance,  and  to  have  been  inserted  owing  to  the 
framers  of  the  statute  not  adverting  to  the  time,  when  it  became  part  of 
the  province  of  YorL 
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them,  he  was,  and  i^  said  to  die  intestate ;  and  in  sucli  cases 
it  is  said,  that  by  the  old  law  the  king  was  entitled  to  seize 
upon  his  goods,  as  the  par^m  patri^,  and  general  trustee  of  the 
kingdom  c.  This  prei'ogative  the  king  continued  to  exercise 
for  some  time  by  his  own  ministers  of  justice;  and  probably  in 
the  county  court,  where  matters  of  all  kinds  were  determined ; 
and  it  was  granted  as  a  franchise  to  many  lords  of  manors^ 
and  others,  who  have  to  tliis  day  a  prescriptive  right  to  grant 
administration  to  their  intestate  tenants  and  suitors  iu  their 
own  courts  baron  and  other  courts,  or  to  have  tlieir  wills  there 
proved,  in  case  they  made  any  disposition  *^,  Afterwards  the 
crown,  in  favour  of  the  church,  invested  the  prelates  with  this 
branch  of  the  prerogative :  which  was  done,  saith  Perkins  *, 
because  it  was  intended  by  the  law^  tliat  q^iritual  men  are  of 
better  conscience  than  laymen,  and  that  they  had  more  know* 
ledge  what  things  would  conduce  to  the  benefit  of  the  soul  of 
the  deceased.  The  goods  therefore  of  intestates  were  given 
I  to  the  ordinary'  by  tlie  crown ;  mid  he  might  seise  them)  and 
keep  them  witliout  wasting,  and  also  might  give,  aiiene,  or 
sell  them  at  his  will,  and  disjxjse  of  the  money  in  pios  asus  : 
and  if  he  did  otherwise,  he  broke  the  confidence  which  the  law 
reposed  in  him  \  So  that  properly  the  whole  interest  and 
powder  which  were  granted  to  the  ordinary,  were  only  those 
of  being  the  king's  almoner  within  his  diocese ;  in  trust  to 
distribute  the  intestate's  goods  iti  charity  to  the  poor,  or  in 
such  superstitious  uses  as  the  mistaken  zeal  of  the  times  b^ 
denominated  pious  ^.  And,  as  he  hud  thus  the  disposition  of 
intestates*  effects,  the  probate  of  wills  of  course  followed :  for 
it  was  thought  just  and  natural,  that  the  wilt  of  the  deceased 
should  be  proved  to  the  satisfaction  of  the  prelate,  whose  right 
of  distributing  his  chattels  for  the  good  of  his  soul  was  efieo- 
tually  superseded  thereby. 

t  495  1  The  goods  of  the  intestate  being  thus  vested  in  the  ordinary 
upon  tlie  most  solemn  and  conscientious  trust,  the  reverend 
prelates  were  therefore  not  accountable  to  any,  but  to  God  and 
themselves,  for  their  conduct '\     But  even  in  Fleta's  time  it 


I 
I 


^  9  Rep.  3a. 
«•  Ihid.  37. 
'  I486. 


^  Finch,  Law.  173,  171. 
«  FlowU.  277. 
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was  complained ',  *'  qtmd  ordinarii^  hujtismodi  bona  nomine 
**  ccclesiae  ocaqmntei^  nuUam  vet  saltern  indebitamjaciunt  dh~ 
**  tribtilionem/*  And  to  what  a  length  of  iniquity  this  abuse 
was  capried  most;  evidently  appears  from  a  gloss  of  pope  Inno- 
cent IV,  \  written  about  the  year  12S0;  wherein  he  lays  it 
down  for  established  canon  law,  that  "  in  Britannia  iefiia 
**  pan  bonm'um  decedent ium  ab  intestate  in  opus  ecdesiac  et 
**  patipcrum  di$pemanda  est/*  Thus  the  popish  clergy  took 
to  themselves  '  {under  the  name  of  the  church  and  poor)  the 
whole  residue  of  the  deceased's  estate,  after  the  partes  ration-- 
abiiesy  or  two-tliirdsj  of  the  wife  and  children  were  deducted ; 
without  pajnng  even  his  lawful  debts,  or  other  charges  thereon. 
For  which  reason  it  was  enacted  by  the  statute  of  Westm,  2.  % 
that  the  ordinary  shall  be  bound  to  pay  the  debts  of  the  in- 
testate so  far  as  his  gooils  will  extend,  in  the  same  manner  that 
executors  were  bound  in  case  the  deceased  had  left  a  will ;  a 
use  more  truly  pious,  than  any  requiem^  or  mass  for  his  soul.  (2) 
This  was  the  first  check  given  to  that  exorbitant  power,  which 
the  law  had  entrusted  with  ordinaries*  But,  though  they  were 
now  made  liable  to  the  creditors  of  the  intestate  for  their  just 
and  lawful  demands ;  yet  the  residuum^  after  payment  of  debts, 
remained  still  in  their  hands,  to  be  applied  to  whatever  pur- 
poses the  conscience  of  the  ordinary  should  approve.  7^he 
flagrant  abuses  of  which  power  occasioned  the  legislature  again 
to  interpose,  in  order  to  prevent  the  ordinaries  from  keeping 
any  longer  the  administration  in  their  own  hands,  or  those 
of  their  immediate  dependents :  and  therefore  the  statute  of  [  49s  1 
31  Edw,  III.  St.  1.  c*l  L  provides,  that,  in  case  of  intestacy, 
the  ordinary  shall  depute  the  nearest  and  most  lawful  friends 
of  the  deceased  to  administer  his  goods  ;  which  administrators 
are  put  upon  the  same  footing,  with  regard  to  suits  and  to 

*  I.  2.  c.  57.  S  10.  tion  Was  settled  by  »  papal  buUe,  A.  D* 

^  in  Decretal,  t.  5,  C.  3,  c.42.  1254,  (Ef^ist.  honoris  de  liichm,  101.) 

I  The  pmportioti  given  to  the  priest,  and  wom  oliserved  till  abolisbed  by  the 

and  to  other  pioua  u^ies,  wm  diRfcront  in  statute  26  Hen.  VIII.   Ci  15, 

ditrereot  countries.    In  the  archdeaconry  ™  IS  Edw.  1,  c.  19i 

of  RichmoTid  in  Yorkdblre«  this  propor- 


(2)  la  Sneliing'*  case,  5Rep*B3^  it  was  re&olved  that  thb  statute  was  but 
in  affirmance  of  the  common  1aw»  and  that  the  ordinary  wns  equally  bound 
before  it  passed. 
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accoutring,  as  executors  appointed  by  will.  This  is  the  ori* 
ginal  of  administrators,  as  they  at  present  stand ;  who  are 
only  the  officers  of  the  ordinary,  appointed  by  him  in  pur- 
suance of  this  statute^  which  singles  out  the  nea^t  and  most 
Iwwfid  friend  of  the  intestate;  who  is  inteq:>reted  **  to  be  the 
next  of  blood  that  is  under  no  legal  disabilities.  The  statute 
^1  Hen.  VII L  C.5,  enlarges  a  little  more  the  power  of  the 
ecclesiastical  judge  ;  and  permits  him  to  grant  administration 
either  to  the  widow,  or  the  next  of  kin,  or  to  both  of  them,  at 
his  own  discretion  \  and  w^here  two  or  more  persons  are  in  the 
same  degree  of  kindred,  gives  tlie  ordinary  bis  election  to  ac- 
cept whichever  he  pleases* 

UfON  this  footing  stands  the  general  law  of  administrations 
at  this  day.  I  shall,  in  the  farther  progress  of  this  chapter, 
mention  a  few  more  particulars,  with  regard  to  who  niay,  and 
who  may  not,  be  administrator;  and  what  he  is  bound  to  do 
when  he  has  taken  this  charge  upon  him:  what  has  been  hi- 
therto remarked  only  serving  to  shew  the  original  and  gradual 
progress  of  testaments  and  administrations ;  in  what  manner 
the  latter  was  first  of  all  vested  in  the  bishops  by  the  royal 
indulgence;  and  how  it  was  afterwards^  by  airthonty  of  par- 
liament, taken  from  ihem  in  effect,  by  obliging  them  to  commit 
all  their  power  to  particular  persons  nominated  expressly  by 
the  law. 


i 
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I  PROCEED  now,  secondh^y  to  enquire  who  may,  or  may  not, 
make  a  testament  ;  or  what  persons  are  absolutely  obliged  by 
law  to  die  intestate.  And  this  law°  is  entirely  prohibitory; 
for,  regularly,  every  person  hath  fbll  power  and  liberty  to 
make  a  will,  that  is  not  under  some  special  prohibition  by  law 
or  custom;  which  prohibitions  are  principally  upon  three 
C  497  ]  accounts;  for  want  of  suflicient  discretion;  for  want  of  suffix 
cicnt  liberty  and  free  will  ;  and  on  accoimt  of  their  crimmal 
conduct. 

1.  In  the  first  species  are  to  be  reckoned  infants,  under 
the  age   of  fourteen  if  males,  and  twelve,  if  females  ;  which 


9  Rept  39. 


G<Hlolph.  Orph.  Leg.  p.  1.  c.  7. 
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is  the  rule  of  the  civil  law  p.  For,  though  some  of  our 
common  lawyers  have  held  that  an  infant  of  any  age  (even 
four  (3)  years  old)  might  make  a  testament  %  and  others  have 
denied  that  under  eighteen  he  is  capable '',  yet  as  tlie  eccle- 
siastical court  is  the  judge  of  every  testator's  capacity,  this 
case  must  be  governed  by  the  rules  of  the  ecclesiastical  law. 
So  that  no  objection  can  be  admitted  to  the  will  of  an  infant 
of  fourteen,  merely  for  want  of  age  :  but  if  the  testator  was 
not  of  sufficient  discretion,  whether  at  the  age  of  fourteen  or 
four-and -twenty,  that  will  overthrow  his  testament*  Mad- 
men, or  otherwise  nou  compotes,  idiots  or  natural  fools,  per- 
sons grown  childish  by  reason  of  old  age  or  distemper,  suck 
as  have  their  senses  besotted  with  drunkenness — all  these 
are  incapable,  by  reason  of  mental  disability,  to  make  any  will, 
so  long  as  such  disability  lasts.  To  this  class  abo  may 
be  referred  such  persons  as  are  born  deaf,  blind,  and  dumb  ; 
who  as  tliey  have  always  wanted  the  common  inlets  of  un- 
derstanding, are  incapable  of  having  animum  testandi^  and 
their  testaments  are  therefore  void. 

2*  Such  persons,  as  are  intestable  for  want  of  liberty  or 
freedom  of  will,  are  by  the  civil  law  of  various  kinds ;  as 
prisoners,  captives,  and  the  like  *.  But  the  law  of  England 
does  not  make  such  persons  absolutely  intestable ;  but  only 
leaves  it  to  the  discretion  of  the  court  to  judge,  upon  the 
consideration  of  their  particular  circumstances  of  duress, 
whetlier  or  no  such  persons  could  be  supposed  to  have  Uber-um 
animum  testandi.  And,  with  regard  to  feme-coverts,  our 
law  differs  still  more  materially  from  the  civil.  Among  Uie 
Romans  there  was  no  distinction  ;  a  married  woman  was  as 
capable  of  bequeathing  as  a  feme-sole  *.  But  wilh  us  a  mar*  [  49g  ]| 
ried  woman  h  not  only  utterly  incapable  of  devising  landsy 
being  excepted  out  of  the  statute  of  wills,  S^hSS  Hen*  VIIL 
c,  5.,  but  also  she  is  incapable  of  making  a  testament  of  chal-^ 
teis,  without  the  licence  of  her  husband.      For  all  her  per- 

^  Godolph,  p.  1.  c.  8.      WenL  212,         ^  Co.  Utt*  89. 
2Vem.  104,  469.     Gilb,Rep.  74.  *   Godolpb.  p*l.  c,9. 

•*  Perkins.  §  503.  '  F/,Si,  1.  77. 


(3}  This  has  been  suppoiied  to  be  merely  an  error  of  the  press  ia  Perkins^ 
and  that  iiii  vtm  printed  for  xiiii*    See  Co.  Litt.Sd.  a.  6* 
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sonal  chattels  are  absolutely  his;  and  he  may  dispose  of  her 
chattels  real,  or  shall  have  them  to  himself  if  he  survives  her : 
it  would  be  therefore  extremely  inconsistent  to  give  her  a 
power  of  defeating  that  provision  of  the  law,  by  bequeathing 
those  chattels  to  another  ^.  Yet  by  her  husband's  licence  she 
may  make  a  testament "  ;  and  the  husband,  upon  marriage, 
frequendy  covenants  witlt  her  friends  to  allow  her  that 
licence :  but  such  licence  is  more  properly  his  assent ;  for, 
unless  it  be  given  to  the  particular  will  in  question,  it  will 
not  be  a  complete  testament,  even  though  the  husband  be-j 
forehand  hath  given  her  permission  to  make  a  will ''.  Yet  it) 
shall  be  sufficient  to  repel  the  husband  fiom  his  general  right 
of  administering  his  wife's  effects ;  and  administration  shall 
be  granted  to  her  appointee,  with  such  testamentary  paper 
annexed  \  So  that  in  reality  tlie  woman  makes  no  will  at 
all,  but  only  something  like  a  wilP;  operating  in  the  nature 
of  an  appointment,  the  execution  of  which  the  husband^  byi 
his  bond,  agreement,  or  covenant,  is  bound  to  allow-  A 
distinction  similar  to  which  we  mc^et  willi  in  the  civil  lav^. 
For  though  a  son  who  was  in  poiesiate  pareniis  could  not  by 
any  means  make  a  formal  and  legal  testament,  even  though 
his  fattier  permitted  it  %  yet  he  might,  with  tlie  like  permis- 
sion of  his  father,  make  what  was  called  a  donatio  mortis 
causa  *  (4-),  The  queen  consort  is  an  exception  to  this  general 
rule,  for  she  may  dispose  of  her  chattels  by  will  without  the 
consent  of  her  lord^ :  and  any  feme-covert  may  make  her  will 
of  goods,  which  are  in  her  possession  in  auter  di'oit^  as  execu- 
trix or  administratix ;  for  these  can  never  be  tlie  property  of 
the  husband  ^  i  and  if  she  lias  any  pin-money  or  separate  I 
maintenance,  it  is  said  she  may  dis[>ose  of  her  savings  there- 
£  499  ]  out  by  testament^  without  the  control  of  her  husband  ^  (5). 

'      '  4  Rep.  51.  *  Ff.  58.  1.  la  , 

»*   Br,  &  St.  d.  L   c.  7.  ■  Ff*  39.  6,  10. 

"  Bro.  Abr,  tit*  efci^.  34.      StJ».B91.  ''  Co.  LitL  133. 

*  ThtrJCing  V.  BetietwoHk,T,  l^  Geo.  *  Godolph.  1.  10. 

IL  B.  R.     Stra.  lUK  *»  Prec.Clmnc.  44. 
f  Cro.  Cir.  S74i*     1  Mod. 31 U 

(4)  Sec  post.  514* 

{5}  The  iriitniment  by  which  ihe  db[)ose5  of  it,  can,  however,  hardly 
be  cansiJered  a  proper  te*iameni,  but  rather  a  writing  in  the  nature  of  ■ 
will,  whereby  «hc  declares  the  trust  of  her  separate  estate,  which  the  bus- 
Iwind,  if  there  be  no  other  trustee,  will  he  bound  in  equity  to  perform. 
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But,  if  a  ieme*sole  makes  her  will,  and  afterwards  marries, 
such  subsequent  marriage  is  esteemed  a  revocatiuu  in  law  and 
entirely  vacates  the  will  ^ 

3*  Persons  incapable  of  making  testaments,  on  account 
of  tlieir  criminal  conduct,  are,  in  the  first  place,  all  traitors 
and  felons,  from  the  time  of  conviction  ;  for  then  their  goods 
and  chattels  are  no  longer  at  tlieir  own  disposal,  but  forteited 
to  the  king.  Neither  can  a  felo  de  se  make  a  will  of  goods 
and  chattels,  for  they  are  forfeited  by  the  act  and  manner  of 
his  death,  but  he  may  make  a  devise  of  bis  lands,  for  they 
are  not  subjected  to  any  forfeiture  ^  Outlaws  also,  though 
it  be  but  for  debt,  are  incapable  of  making  a  will,  so  long  as 
the  outlawry  subsists,  for  their  goods  and  chattels  are  forfeited 
during  that  time  ^.  As  for  persons  guilty  of  otlier  crimes, 
short  of  felony,  who  are  by  tlie  civil  law  precluded  from 
making  testaments,  (as  usurers,  libellers,  and  others  of  a 
worse  stamp,)  by  the  common  law  their  testaments  may  be 
good^V  And  in  general  the  rule  is,  and  has  been  so  at  least 
ever  since  Glanvii's  time  \  qtiod  libera  sit  cujmamquc  ultima 
voluntas* 

Let  us  next,  thinili/^  consider  what  tliis  last  will  and  testa^ 
ment  is,  which  almost  everj^  one  is  thus  at  liberty  to  make ; 
or  what  are  the  nature  and  incidents  of  a  testament.  Tes- 
taments, both  Justinian  i  and  sir  Edward  Coke  *  agree  to  be 
so  called,  because  they  are  testatio  mentis  :  an  etymon  which 
seems  to  favour  too  much  of  the  conceit;  it  being  plainly  a 
substantive  derived  from  the  verb  testari^  in  like  manner  as 
juramenhmi'i  ivcrementum^  and  others,  from  other  verbs.  The 
definition  of  the  old  Roman  lawyers  is  much  better  than  their 
etymology ;  "  volujiiads  rwstrae Jtista  seJitcntia  de  co,  quod  quis 
*^  post  mortem  simm^eii  velit  ^ :  "  which  may  be  thus  rendered 
into  English,  ^*  the  legal  declaration  of  a  man's  intentions, 
"  which  he  wills  to  be  performed  after  his  death."  It  is  called 
sententia^  to  denote  the  circumspection  and  prudence  with  [  500  2 
which   it  is   supposed  to  be  made :    it  is  voluntatis  riostrae 

*  4  Rep.  60*     2  P.  Wnu.  S84.  *  /.  7.  c.  5* 

'  Plowd.  2til.  I  Inst.  2,  la 

*  Fjt2,  Mr,  tit.  deicmt.  le,  ^1  ImU  111.  322. 
>»  Godolph.  p.  1.   c.  12.  '  JjT.  28*  1.  1, 
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sententiuj  because  it's  efficacy  .depends  on  it's  dedaring  the 
testator's  intention,  whence  in  England  it  is  emphatically 
styled  his  nmll :  it  is  Just  a  sententia ;  that  is,  drawn,  attested, 
and  published,  with  all  due  solemnities  and  forms  of  law;  it 
is  de  eo^  quod  quis  post  mortem  suamjieri  vditj  because  a  testa- 
ment is  of  no  force  till  after  the  death  of  the  testator. 

These  testaments  are  divided  into  two  sorts ;  written^  and 
verbal  or  nuncupative ,-  of  which  the  former  is  committed  to 
writing,  the  latter  depends  merely  upon  oral  evidence,  being 
declared  by  the  testator  in  extremis  before  a  sufficient  number 
of  witnesses,  and  afterwards  reduced  to  writing.  A  codicil^ 
codiciUus^  a  little  book  or  writing,  is  a  supplement  to  a  w^ ; 
or  an  addition  made  by  the  testator,  and  annexed  to,  and  to 
be  taken  as  «part  of,  a  testament:  being  for  it's  explanation, 
or  alteration,  or  to  make  some  addition  to,  or  else  some  sub- 
traction ftx>m,  the  former  dispositions  d  the  testator  *"•  This 
may  also  be  either  written  or  nuncupative. 

But,  as  nuncupative  wills  and  codicils  (which  were  for- 
merly more  in  use  than  at  present,  when  the  art  of  writings 
is  become  more  universal)  are  liable  to  great  impositions  and 
may  occasion  many  perjuries,  th^  statute  of  frauds,  29  Car.  2. 
cS.  hath  laid  them  under  many  restrictions ;  except  when 
made  by  mariners  at  sea,  and  soldiers  in  actual  service.  As 
to  all  other  persons,  it  enacts ;  1.  That  no  written  will  shall 
be  revoked  or  altered  by  a  subsequent  nuncupative  one, 
except  the  same  be  in  the  lifetime  of  the  testator  reduced  to 
writing,  and  read  over  to  him,  and  approved ;  and  unless  the 
same  be  proved  to  have  been  so  done  by  the  oaths  of  three 
witnesses  at  the  least;  who,  by  statute  4  Ann.  c.  16.,  must  be 
such  as  are  admissible  upon  trials  at  common  law.  2.  That 
no  nuncupative  will  shall  in  anywise  be  good,  where  the  estate 
bequeathed  exceeds  30/.  unless  proved  by  three  such  wit* 
nesses,  present  at  the  making  thereof,  (the  Roman  law  requir* 
ing  seven  ^)  and  unless  they  or  some  of  them  were  specially 
[  501  ]  required  to  bear  witness  thereto  by  the  testator  himself;  and 
unless  it  was  made  in  his  last  sickness,  in  his  own  habitation 
or  dwelling-house,  or  where  he  had  been  previously  resident 

''■  Godolph.  p.  1.  c  1.  §  3.  "  IfiMt.  2. 10.  14. 
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ten  days  at  the  least  [next  before  the  making^,  except  he  be 
surprized  with  sickness  on  a  journey,  or  from  home,  and  died 
without  returning  to  his  dwelling,  S*  That  no  niincupatiye 
will  shall  be  proved  by  the  witnesses  after  six  months  from 
the  malting,  unless  it  were  put  in  writing  within  six  days. 
Nor  shall  it  be  proved  till  fourteen  days  after  the  death  of 
the  testator,  nor  till  process  hath  first  issued  to  call  in  the 
widow,  or  next  of  kin,  to  contest  it,  if  they  thmk  proper. 
Thus  hath  the  legislature  provided  against  any  frauds  in  set-^ 
ling  up  nuncupative  wills,  by  so  numerous  a  train  of  requi- 
sites, that  the  thing  itself  has  fallen  into  disuse,  and  is  hardly 
ever  beard  of,  but  in  the  only  instance  where  favour  ought  to 
be  shewn  to  it,  when  the  testator  is  surprized  by  sudden  and 
violent  sickness.  The  testamentary  words  must  be  spoken 
with  an  intent  to  bequeath,  not  any  loose  idle  discourse  in  his 
illness;  for  he  must  require  the  by -stand  ers  to  bear  witness 
of  such  his  intention ;  the  will  must  be  made  at  home,  or 
among  his  family  or  friends,  unless  by  unavoidable  accident ; 
to  prevent  impositions  from  strangers :  it  must  be  ui  his  /asf 
sickness ;  for  if  he  recovers,  he  may  alter  his  dispositions,  and 
has  time  to  make  a  written  will :  it  must  not  be  proved  at  too 
long  a  distance  from  ihe  testator's  deadi,  lest  the  words  sliould 
esca|>e  the  memory  of  the  witnesses ;  nor  yet  too  hastily  and 
without  notice,  lest  the  family  of^the  testator  should  be  put  to 
inconvenience,  or  surprized* 

As  to  "wiitten  wills,  they  need  not  any  witness  of  tlieir 
pnblication*  I  speak  not  here  of  devises  of  lands,  wliich  are 
quite  of  a  different  nature  j  being  conveyances  by  statu te» 
unknown  to  the  feodal  or  common  law,  and  not  under  the 
same  jurisdiction  as  personal  testaments*  But  a  testament  of 
chattels,  written  in  the  testator's  own  hand,  though  it  has 
neither  his  name  nor  seal  to  it,  nor  witnesses  present  at  it's 
publication,  is  good;  provided  sufficient  proof  can  be  had  that 
it  M  his  hand-writing  °,  And  though  written  in  another 
man's  hand,  and  never  signed  by  the  testator,  yet  if  proved  [ 
to  be  according  to  his  instructions  and  approved  by  him,  it 
hath  been  held  a  good  testament  of  the  personal  estate".    Yet 


^  Godolpb*p.l.  c.  fil»     Gilb.  R«p.  2€a  '  Comyni,  45^  3,  4. 
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.  We  are  next  to  consider,  /omihb/f  what  is  an  exeeotor^ 
and  what  an  administrator,  and  how  they  are  both  to  be  ap^ 
pointed. 

An  executor  is  he  to  whom  another  man  commits  by  will 
the  execution  of  that  his  last  will  and  testament  And  all 
persons  are  capable  of  being  executprs,  that  are  capable  of 
making  wills,  and  many  others  besides;  as  feme-^ooverts,  and 
infants;  nay,  even  infants  unborn,  or  in  ventre  sa  mere,  may 
be  made  executors  *.  But  no  infant  can  act  as  such  till  the 
age  of  seventeen  years ;  till  which  time  administration  must 
be  granted  to  some  other,  durante  minoreaetate  ^.(7)  In  like 
mimner  as  it  may  be  gnmted  durante  absentia^  or  pendente  lite: 
when  the  executor  is  out  of  the  realm  %  or  when  a  suit  is  com- 
menced in  the  ecclesiastical  court  touching  the  validity  of  the 
will  \  This  appointment  of  an  executor  is  essential  to  the 
making  of  a  will  ® ;  and  it  may  be  performed  either  by  ex- 
press words,  or  such  as  strongly  imply  the  same.  But  iif  the 
testator  makes  an  incomplete  will,  without  naming  any  exe- 
cutors, or  if  he  names  incapable  persons,  or  if  the  executors 
named  refuse  to  act ;  in  any  of  these  cases,  the  ordinary  must 
r  504  1  p^^^  administration  cum  testamento  annexo  ^  to  some  other 
perscm ;  and  then  the  duty  of  the  administrator,  as  also  when 
he  is  constituted  only  durante  minore  aetate^  Sfc.  of  another, 
is  very  little  different  from  that  of  an  executor.  And  this 
was  law  so  early  as  the  reign  of  Henry  II. ;  when  Glanvil  » 
informs  us,  that  "  testamenti  execuiores  esse  debent  it,  quos  testa*- 
**  tor  ad  hoc  elegerit,  et  quibus  curam  ipse  commiserit ;  si  vera 
**  testator  nuUos  ad  hoc  nominaverity.  possunt  propinqui  et  con-m 
**  sanguinei  ipsius  dejuncti  ad  id  faciendum  se  ingerere^ 

•  West.  Sytnb.  p.l.  §635.  *  Went.  c.  1.     Plowd.  281, 

»»  Went.  Off.  Ex.  cw  18.  ''I  Roll.  Abr.  907.     Comb.  20. 

«  1  Lutw.  342.  «  /.  7.  c,  6. 
^  2  P.  WmB.  589,  590. 


(7)  But  by  Stat  98  G. 3.  c.87.  s.6.,  "  where  an  infant  is  tde  executor, 
administration,  with  the  will  annexed,  shall  be  granted  to  the  guardian  of 
such  infant,  or  to  such  other  person  as  the  spiritual  court  shall  think  fit, 
until  such  infant  shall  have  attained  the  full  age  of  twenty-one  yearc^  mx 
which  period,  and  not  before,  probate  of  the  will  shall  be  granted  to  hioK** 
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But  if  the  deceased  died  wholly  iiitestate,  without  mating 
mther  will  or  executors,  then  general  letters  of  administration 
must  be  granted  by  the  ordinary  to  such  administrator  as 
the  statutes  of  Edward  the  third  and  Henry  the  eighth, 
before- in ent ion edt  direct.  In  consequence  of  which  we  may 
observe;  L  That  the  ordinary  is  compellable  to  grant  admi^ 
nistration  of  the  goods  and  chattels  of  the  wifej  to  the  hus- 
band or  his  representatives  ^  ;  and  of  the  husband's  effects,  to 
the  widow,  or  next  of  kin;  but  he  may  grant  it  to  either,  or 
botli,  at  his  discretion  K  2.  That  among  the  kindred,  those  are 
to  be  preferred  that  are  the  nearest  in  degree  to  the  intestate; 
but,  of  persons  in  equal  degree,  the  ordinary  may  take  which 
he  pleases  K  S<  That  this  tiea mess  or  propinquity  of  degree 
shall  l>e  reckoned  according  to  the  computation  of  the  ci- 
vihans  1 ;  and  not  of  the  canonists,  w' hich  the  law  of  England 
adopts  in  the  descent  of  real  estates  *" :  because  in  the  civil 
computation  the  intestate  himself  is  the  tetJiiinns^  a  quo  the 
several  degrees  are  numbered  ;  and  not  the  common  ancestor, 
according  to  the  rule  of  the  canonists.  And  therefore  in  the 
first  place  the  children,  or  (on  failure  of  children)  the  parents 
of  the  deceased,  are  entitled  to  the  administration ;  both 
which  are  indeed  in  the  first  degree ;  but  with  us  "  the  chil- 
dren are  allowed  the  preference  ®.  Then  follow  brothers  ^^  r  5Q5  i 
grandfathers  %  uncles  or  nephews '  (and  the  females  of  each 
class  respectively),  and  lastly,  cousins*  4.  The  half  blood  is 
admitted  to  the  administration  as  well  as  the  whole ;  for  they 
are  of  the  kindred  of  the  intestate,  and  only  excluded  from 
inheritances   of  land   upon  feodal  reasons.      Therefore  the 


1 


>»  Cm.  Car.  106.  Stmt.  2£>  Cat*  IL 
c,  3.      IP,  Wina,381. 

^  See  page  496. 

*  Prec.  Chanc,  S9S* 

m  See  page  S03.  207.224. 

"  Godolph.  p.  2.  c.  35.  §  1  &  2. 
2  Vera.  125.  , 

^  tn  GtfniiBn]^  ttiere  was  a  long  dia- 
|)utc  whetlier  r  mnn's  children  should 
inherit  hi?i  ei^ecta  during  the  life  of 
theLT  grandfather;  which  dc>pends  {as 
w^  ehall  «ec  hereafter)  on  the  same 
principles  as  the  granting  of  admini- 
tratioDs.     At  la&t  it  wa<i  agreed  at  the 

O 


diet  of  Arensberg,  about  tbe  tniddk^  of 
the  tcnUi  ceoiur>s  that  the  point  should 
be  decided  by  combat.  Accordingly!, 
an  c^ual  number  of  ctuunptons  being 
chosen  on  botli  sid«a|  those  of  the 
children  obtain*?d  the  victory,  and  so  the 
^  law  was  established  in  their  favour,  that 
the  Issue  of  a  per&on  deceased  shall  be 
entitled  to  his  goods  and  chatteb  Ja 
prL^fcrence  to  his  parents,  (ModL  Un. 
Hist.  xxir.  3a.) 

p   Harris  in  XotK  118,  c,2. 

4  Prcc.  Chanc,527,     1  P.  Wnw.  41* 

'  Atk,455. 
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brother  of  the  half-blood  shall  exclude  the  uncle  of  the  whole 
bldod";  and  the  ordinary  may  grant  administration  to  the 
sister  of  the  hal^  or  the  brother  of  the  whole  blood  at  his  own 
discretion  ^  5.  If  none  of  the  kindred  will  take  out  adminis- 
tration, a  creditor  may,  by  custom,  do  it^  6.  If  the  executor 
refuses,  or  dies  intestate,  the  administration  may  be  granted 
to  the  residuary  legatee,  in  exclusion  of  the  next  of  kin  ''• 
7.  And  lastly,  the  ordinary  may,  in  defect  of  all  these,  com- 
mit administration  (as  he  might  have  done  '  before  the  statute 
of  Edward  III,)  to  such  discreet  person  as  he  approves  of:  or 
may  grant  him  letters  ad  colligendum  bona  defimdi^  which 
iidther  makes  him  executor  nor  administrator ;  his  only  busi- 
ness being  to  keep  the  goods  in  his  safe  custody  ^^  and  to  do 
other  acts  for  the  benefit  of  such  as  are  entitled  to  the  pro- 
per^ of  the  deceased  '•  If  a  bastard,  who  has  no  kindred, 
being  nuUim  JUius^  or  any  one  dlse  that  has  no  kindred,  dies 
intestate,  and  without  wife  or  child,  it  hath  formerly  been 
held  a  that  the  ordinary  might  seize  his  goods,  and  dispose  of 
them  in  pios  usus.  But  ihe  usual  course  now  is  for  some  one 
to  procure  letters  patent  or  other  authority  from  the  king; 
t  506  ]  and  then  the  ordinary  of  course  grants  administration  to  such 
appointee  of  the  crown  ^. 

The  interest,  vested  in  the  executor  by  the  will  of  the 
deceased,  may  be  continued  and  kept  alive  by  the  will  of  the 
same  executor :  so  that  the  executor  of  A's  executor  is,  to  all 
intents  and  purposes,  the  executor  and  representative  of  A 
himself^;  but  the  executor  of  A's  administrator,  or  the  ad- 
ministrator of  A's  executor,  is  not  the  representative  of  A  \ 
For  the  power  of  an  executor  is  founded  upon  the  special 
confidence  and  actual  appointment  of  the  deceased;  and  such 
executor  is  therefore  allowed  to  transmit  that  power  to  an- 
other, in  whom  he  has  equal  confidence :  but  the  admini- 
strator of  A  is  merely  the  officer  of  the  ordinary,  prescribed  to 
him  by  act  of  parliament,  in  whom  the  deceased  has  reposed 

•  1  Ventr.  425.  »  2  Inst.  398. 
»  Aleyn.  36.     Styl.  74.  •  Salk.  37. 

"  Salk.  38.  b  g  p.  wms.  33. 

»  1  Sid.  281.     1  Veotr.  219.  «  Stat.    25  Edw.  III.    Bt.  5.   c.  5. 

*  Pluwd.  278,  1  Leon.  275/ 

f  Wentw.  ch.  14.  ««  Bro.  Jin-.  tU.  adminitinUor.  T. 
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no  trust  at  all :  and  therefore  on  the  death  of  that  officer, 
it  results  back  to  the  ordinary  to  appoint  another.  And 
with  regard  to  the  administrator  of  A's  executor,  he  has 
clearly  no  privity  or  relation  to  A ;  being  only  commissioned 
to  administer  the  effects  of  the  intestate  executor,  and  not  of 
the  original  testator.  Wherefore  in  both  these  cases,  and 
whenever  the  course  of  representation  from  executor  to  exe- 
cutor is  interrupted  by  any  one  administration,  it  is  neces- 
sary for  the  ordinary  to  commit  administration  afresh,  g^  the 
goods  of  the  deceased  not  adminbtered  by  the  former  execu- 
tor or  administrator.  And  this  administrator,  de  bonis  non^ 
is  the  only  legal  representative  of  the  deceased  in  matters  of 
personal  property  ^  But  he  may,  as  well  as  an  original 
administrator,  have  only  a  limited  or  special  administration 
committed  to  his  care,  mz,  of  certain  specific  effects,  such  as 
a  term  of  years  and  the  like ;  the  rest  being  committed  to 
others '. 

Having  thus  shewn  what  is,  and  who  may  be,  an  exe*  [  507  ] 
cutor  or  administrator,  I  proceed  now,  JiftKLy  and  lastly,  to 
inquire  into  some  few  of  the  principal  points  of  their  office 
and  duty.  These  in  general  are  very  much  the  same  in  both 
executors  and  administrators ;  excepting,  first,  that  the  exe- 
cutor is  bound  to  perform  a  will,  which  an  administrator  is 
not,  unless  where  a  testament  is  annexed  to  his  administra- 
tion, and  then  he  differs  still  less  from  an  executory  and 
secondly,  that  an  executor  may  do  many  acts  before  hepf^ves 
the  will  s,  but  an  administrator  may  do  nothing  till  letters 
of  administration  are  issued ;  for  the  former  derives  his  power 
from  the  will  and  not  from  the  probate  ^  the  latter  owes  his 
entirely  to  the  appointment  of  the  ordinary.  If  a  strtfiiger  ' 
takes  upon  him  to  act  as  executor,  without  any  just  authority 
(as  by  intermeddling  with  the  goods  of  the  deceased  ^,  and 
many  other  transactions  ^)  he  is  called  in  law  an  executor  of 
his  own  wrong,  de  son  tort^  and  is  liable  to  all  the  trouble  of 
an  executorship,  without  any  of  the  profits  or  advantages ; 
but  merely  doing  acts  of  necessity  or  humanity,  as  locking 

«  StyL  225.  "  Comyni.  151. 

'  1  RoL  Abr.  d08.     Godolph.  p.  2.        '5  Rep.  33,  34. 
c.  30.     Sidk.  36.  i'  Wentw.  cb.  14.     Statr  43  JS&L. 

«  Wentw.  ch.  S.  c  8. 
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up  the  goods,  or  burying  the  ^corpse  of  the  dececised|  will 
not  amount  to  such  an  intermeddling  as  will  charge  a  maa 
as  executor  of  his  own  wrong  \  Such  a  one  cannot  bring 
action  himself  m  right  of  the  deceased  %  but  actions  may  be' 
brought  against  hiin.  And,  m  all  actions  by  creditors  agaiost 
such  an  officious  intruder,  he  shall  be  named  an  executor, 
generally  " ;  for  the  mqst  obvious  conclusion  which  strangers 
can  form  from  his  conduct  is,  that  he  hath  a  will  of  the  de^ 
ceased,*  wherein  he  is  named  executor,  but  hath  not  yet 
taken  probate  thereof  ^<  He  is  chai*geable  with  the  debts  of 
the  deceased,  ^o  far  as  assets  come  to  his  bands  ^ ;  and,  as 
against  creditors  in  general,  shall  be  allowed  all  payments 
made  to  any  other  creditor  in  the  same  or  a  superior  degree**, 
[  508  ]  himself  only  excepted  \  And  though,  as  against  the  rightful 
executor  or  administrator,  he  cannot  plead  such  paymeut, 
yet  it  shall  be  allowed  him  in  mitigation  of  damages ' ;  iin-- 
less  perhaps  upon  a  deficiency  of  assets,  whereby  the  rightful 
executor  may  be  prevented  from  satisfying  his  own  debt  *- 
But  let  us  now  see  what  are  the  power  and  duty  of  a  rightful 
executor  or  administrator » 

1*  He  must  inu'-j/  the^deceased  in  a  manner  suitable  to  the 
estate  which  he  leaves  behind  him.  Necessary  fiuieral  eat- 
pences  are  allowed,  previous  to  all  otlier  debts  and  charges  ; 
but  if  the  executor  or  administrator  be  extravagant,  it  is  a 
species  of  devasiaiion  or  waste  of  the  substance  of  the  de- 
ceased, and  shall  only  be  prejudicial  to  himself,  and  not  to 
the  creditors  or  legatees  of  die  deceased  ". 

2.    The   executor,   or   the   administrator   dwantc  minor e 

aetatc^   or  durante  absetida^  or  cum  testament o  mviejco^   must 

prove  the  will  of  the  deceased :  which  is  done  either  in  common  ^ 

Jbrm,  which  is  only  upon  his  own  oatlx  before  the  ordinary, 

or  his  surrogate;  or  j>er  testes,  in  more  solemn  form  of  law. 


">  Bro.  Abr*  Ht^Qdmmiatmtifr,  S, 

••  5  Re{i.31. 

*»  la  Mod.  471. 

P  Dyer,  166. 

^  I  Chin.  C«i.  33. 


^  5  Rep.  30.     Moor.  5^, 

•  12Mod.  44h47I. 

*  Wcntw.  chA4. 

""  S»lk.2^6.     Godolph.    p.  2* 
S2. 


c,  26, 
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in  case  the  validity  of  the  will  be  .disputed  ^  (8)  When  th^ 
will  is  so  proved,  the  original  must  be  deposited  in  the  registry 
of  the  ordinary ;  and  a  cx>py  thereof  in  parchment  is  mad^ 
out  under  the  seal  of  the  ordinary,  and  delivered  to  the 
executor  or  administrator,  together  with  a  certificate  of  it's 
having  been  proved  before  him  ;  all  which  together  is  usually 
stiled  the  ^o&o/^.  la  defect  of  any  will,  the  person  entitled 
to  be  administratcNT  must  also  at  this  period  take  out  letters  of 
admioistration  under  the  seal  of  the  ordinary ;  whereby  an 
executorial  power  to  collect  and  administer,  that  is,  dispose 
of  the  goods  of  the  deceased,  is  vested  in  him :  and  he  musl^ 
by  statute  22  &  23  Car.  II.  clO.  enter  into  a  bond,  with 
sureties  faithfully  to  execute  his  trust.  If  all  the  goods  of 
the  deceased  lie  within  the  same  jurisdiction,  a  probate  be- 
fore the  ordinary,  or  an  administration  granted  by  him,*  are  [  509  ] 
the  only  proper  ones :  but  if  the  deceased  had  bona  notabilia^ 
or  chattels  to  the  value  of  a  hundred  shiUings^  in  two  distinct 
<lioceses  or  jurisdictions,  then  the  will  must  be  proved,  or  ,    « 

administration  taken  out,  before  the  metropolitan  of  the 
province,  by  way  of  q)ecial  prerogative  *;  whence  the  courts 
where  the  validity  of  such  wills  is  tried,  and  the  ofiices 
where  they  are  registered,  are  called  the  prerogative  courts, 
and  the  prerogative  offices,  of  the  provinces  of  Canterbury 
and  York.  Lyndewode,  who  flourished  in  the  beginning 
o(  the  fifteenth  century,  and  was  official  to  archbishc^  Chi- 
chele,  interprets  these  hundred  sEillmgs  to  signiiy  solidos  le^ 
gales;  of  which  he  tells  us  seventy-two  amounted  to  a  pound 
of  gold,  which  in  his  time  was  valued  at  fifty  nobles,  or 
16A  J  35.  4id.  He  therefore  computes  ^  that  the  hundred 
shillings,  which  constituted  bona  notabilia^  were  then  oqqal 
in  current  money  to  23/.  Ss.  0\.  This  will  account  for  what 
is  said  in  our  antient  books,  that  bona  notabilia  in  the  diocese 

"^  Godolph.  p.  ].  c.  20.  §  4.  y  J^rovmc,  /.3.  MS.  c.  Hem.  v.  ctu- 

'  4  Inst.  335.  turn,  jfc.  tiatiUum  v.  lakis* 


(s)  When  the  proof  i«  *  in  form  of  law/*  the  widow  or  next  of  kin  are 
cited  to  be  present,  and  the  will  is  exhibited  in  their  presence  before  the 
judge  J  witnesses  (two  at  least)  are  produced,  sworn,  and  examined,  and 
their  depositions  published ;  and  the  judge,  if  satisfied,  pronounces  for  the 
validity  of  the  testament.    Godolph.  p.  1.  c.xx.  8.4. 
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of  London  *  and  indeed  every  where  else  ,,  were  of  the  value 
of  ten  pounds  by  composition ;  for  if  we  pursue  the  calcula- 
tions of  Lyndewode  to  their  fiili  extent,  and  consider  that  a 
pound  of  gold  is  now  almost  equal  in  value  to  an  hundred 
and  fifty  nobles,  we  shall  extend  the  present  amount  of  bona 
notabilia  to  nearly  70/L  But  the  makers  of  the  canons  of 
1603  understood  this  antient  rule  to  be  meant  of  the  shillings 
current  in  the  reign  of  James  I.,  and  have  therefore  directed  ^ 
XhtX  Jive  pounds  shall  for  the  future  be  the  standard  of  bona 
notcAilia,  so  as  to  make  the  probate  &11  within  the  archiepis- 
copal  prerogative.  Which  prerc^tive  (prc^rly  understood) 
is  grounded  upon  thb  reasonable  foundation:  that  as  the 
bishops  were  themselves  originally  the  administrators  to  all 
intestates  in  their  own  diocese,  and  as  the  present  adminis- 

7  trators  are  in  efiect  no  other  than  their  officers  or  substitute^ 

it  was  impossible  for  the  bishops,  or  those  who  acted  under 
them,  to  collect  any  goods  of  the  deceased  other  than  such  as 

[  510  ]  lay  within  their  own  dioceses,  beyond  which  their  episcopal 
authority  extends  not.  But  it  would  be  extremely  trouble- 
some, if  as  many  administrations  were  to  be  granted,  as  there 
are  dioceses  within  which  the  deceased  had  bona  notabilia ; 
besides  the  uncertainty  which  creditors  and  legatees  would  be 
at,  in  case  different  administrators  were  appointed,  to  ascertain 
the  fund  out  of  which  their  demands  are  to  be  paid.  A  pre- 
rogative is  therefore  very  prudentiy  vested  in  the  metropoli- 
tan of  each  province,  to  make  in  such  cases  one  administration, 
serve  for  all.  This  accounts  very  satisfiu:torily  for  the  reason 
of  taking  out  administration  to  intestates,  that  have  large  and 
diffusive  property,  in  the  prerogative  court :  and  the  probate 
of  wills  naturally  follows,  as  was  before  observed,  the  power 
of  granting  administrations ;  in  order  to  satisfy  the  ordinary 
that  the  deceased  has,  in  a  legal  manner,  by  appointing  his 
own  executor,  excluded  him  and  his  officers  from  the  privi- 
lege of  administering  the  effects. 

3.  The  executor  or  administrator  is  to  make  an  inventory  ^ 
of  all  the  goods  and  chattels,  whether  in  possession  or  action. 


*  4ln8t.335.     Goddph.  p.l.  Ct82.       <>  can.  92. 

•  Plowd.  281.  c  sigt.  21  Hen.  VIII.  c.5. 
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of  the  deceased :  which  he  is  to  deliver  in  to  the  ordinary  upon 
oath  J  if  thereunto  lawfully  required. 

4-.  He  is  to  colled  all  the  goods  and  chattels  so  inventoried  ; 
and  to  that  end  he  has  very  large  powers  and  interests  con- 
ferred on  him  by  law;  being  the  representative  of  the  de- 
ceased %  and  having  the  same  property  in  his  goods  as  the 
principal  had  when  living,  and  the  same  remedies  to  recover 
them.  And  if  there  be  two  or  more  executors,  a  sale  or  release 
by  one  of  them  shall  be  good  against  all  the  rest  *;  but  in  case 
of  administrators  it  is  otherwise  \  (9)  Whatever  is  so  reco- 
veredj  that  is  of  a  saleable  nature-,  and  may  be  converted  into 
ready  money,,  is  called  assets  in  the  hands  of  the  executor  or 
administrator  ^ ;  that  is,  sufficient  or  enough  (from  the  French 
assez)  to  make  him  chargeable  to  a  creditor  or  legatee,  so  far 
as  such  goods  and  chattels  extend*  Whatever  assets  so  come  [511  ] 
to  his  hands  he  may  convert  into  ready  money,  to  answer  the 
demands  that  may  be  made  upon  him  ;  which  is  the  next  thing 
to  be  considered ;  for, 

5*  The  executor  or  administrator  must  pay  the  dehis  of  the 
deceased.  In  payment  of  debts  he  must  observe  the  rules  of 
priority :  otherwise,  on  deficiency  of  assets,  if  he  pays  those 
of  a  lower  degree  first,  he  must  answer  those  of  a  higher  out 
of  his  own  estate,  And^  first,  he  must  pay  all  funeral  charges, 
and  the  expence  of  proving  the  will,  and  the  like,  Secondly, 
debts  due  to  the  king  on  record  or  specialty  ••.  Thirdly,  such 
debts  as  are  by  particular  statutes  to  be  preferred  to  all  others ; 
as  the  forfeitures  for  not  burying  in  woollen  ',  money  due  upon 
poor-rates  '^,  for  letters  to  the  post-office  *,  and  some  others. 

^  Co,  Litt.  209.  ^  1  AncL  129-  * 

*  Dyer  2%  ^  Stat.  30  Car,  II.  c,  3,  (10,) 

'  1  Atk.  460.  ^  Stat.  17  G*fo*IL  c.3S.  (11.) 

c  See  |iagc  344«  ^  SlAt.  9  Ann.  c.  10. 

(9)  It  has  liecii  determinefl  since  the  decision  of  Hudton  v.  Hudson^ 
1  Atk.  460.,  both  in  law  and  equity,  that  there  is  no  digtinction»  in  this 
respect,  between  executors  and  a<!ministrators ;  one  of  the  latter  has  all 
the  power  which  one  of  the  former  has,  W'lUand  v.  Fenn,  cited  in  Jacomb 
\\  Hnr woody  2  Ves.Sen.  267. 

(10)  The  soC.ii,  c*5,  was  repealed  by  the  54  G.  3.  c.  108. 

(11)  Thb  btalute  only  provider  that  the  executora  of  any  person  di/in^ 


^ 
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Fourthly,^  ^ebis  of  record ;  as  judgmenta,  (docquetted  acceo^- 
ing  to  ithe  statute  4&5W,&M.  c,20.)(l^)  statutes  and  re- 
cognizances ".  Fifthly,  debts  due  on  special  contracts :  as  for 
ireiit,  (for  which  the  lessor  has  often  a  better  remedy  in  his 
own  hands,  by  distreining,)  or  upon  bonds,  eovenaitits,  and 
the  like,  under  seal  "•  Lastly,  debts  on  simple  contracts^  viz^ 
i^n  notes  unsealed,  and  verbal  promises.  Among  these 
simple  coptraQtSt  sieryants'  wage$  are  by  some  ^  with  vefisoa 
preferred  to  any  other :  and  so  stood  the  anti^t  law,  acocMrd- 
ing  to  Bracton  i"  and  Fleta  \  who  reckon  among  the  first  debts 
to  be  paid  seroitia  servieniium  et  stipendiafamulorwn.  Among; 
debts  of  equal  degree,  the  executor  or  administrator  is  allowed 
to  pay  himself  first,  by  retaining  in  his  bands  so  much  as  his 
debt  amounts  to  '•  But  an  executor  of  his  own  wrong  is  not 
allowed  to  retain :  for  that  would  tend  to  encourage  creditors 
to  strive  who  should  first  take  possession  of  the  goods  of  the 
deceased ;  and  would  besides  be  taking  advantage  of  lus  own 
[  513  ]  wrong,  which  is  c(Hitrary  to  the  rule  of  law  *•  If  a  creditor 
constitutes  his  debtor  his  executor,  this  is  a  release  or  dis- 
charge of  the  debt,  whether  the  executor  acts  or  not  * ;  pro- 
vided there  be  assets  sufficient  to  pay  the  testator's  debts  :  for 
though  this  discharge  of  the  debt  shall  take  place  of  all  l^a- 
cies,  yet  it  were  unfair  to  defraud  the  testator's  creators  of  their 
just  debts  by  a  release  which  is  absolutely  voluntary  ".  (13). 
Also,  if  no  suit  is  commenced  against  him,  the  executor  may 
pay  any  one  creditor  in  equal  d^ree  his  whole  debt,  though 

»  4  Rep.60.     Cro.  Car.  363.  ^  10  Mod.  496.     See  vol.  III.  p.  18. 

"  Wcntw.  ch.12.  -5  Rep.  30. 

o  1  RoU.  Abr.9S7.  *  Plowd.  1«4.     Salk.  299. 

P  /.  9.  C.26.  "  Salk.  303.     1  BoU.  Abr.  921. 

*»  /.  2.  c.  56,   §  10. 


in  the  office  of  overseer  of  the  poor,  shall  pay  over  all  sums  of  money 
which  he  received  by  virtue  of  his  said  office,  before  any  of  his  other 
debts  are  satisfied. 

(12)  A  debt  due  upon  a  decree  in  equity  ranks^  in  this  respect,  with  one 
due  on  a  judgment  at  law.  Mason  v.  WUlianu,  2  Salk.  507.  2Fonblaoquc 
412.  n.t. 

(13)  The  rule  of  law  is  correctly  laid  down  upon  the  principle  that  ^ 
debt  is  merely  a  right  to  recover  something  by  way  of  action ;  and  as  the 
executor  cannot  sue  himself,  it  must  be  taken  that  the  testator  meant  to 
release  the  debt,  when  he  appointed,  as  executor,  a  person  who  could  not 


Ch.32.  OF  THINGS. 

he  has  nothing  left   for  the  rest ;  for,   without  a  suit  com- 
menced, the  executor  has  no  legal  notice  of  the  debt  *•  (14) 

*  Dyer.  32.     2  Leon*  60. 


&UC  for  it.  Upon  the  sanjc  pnni*iple»  if  a  debtor  should  be  appointed 
administratorf  the  !egnl  reniedy  would  be  suipetideil  during  his  Ufe-tiine  ; 
but  no  longer,  because  when  the  tech iii cat  difficulty  ceases,  there  dotss  not 
remain  tbe  same  presumpttoa  of  intention  to  release  the  debt  for  cverj 
and  therefore  upon  hk  death  an  administrator  dc  6o/iw  now  may  sue  hi* 
representative.  Loclier  v.  Smith,  I  Sid.  79.  Nor  is  this  principle  incon- 
ffistcnt  with  the  latter  part  of  the  rule,  that  the  testator's  creditors  arc  not 
to  be  disappointed  of  tiieir  just  debts  by  this  voluntary  release ;  the  right 
of  actian  is  indeed  gone,  but  the  law  will  presume  that  the  executor  in  hit 
individual  capacity  has  paid  the  debt  to  himsetf  in  his  representative,  and 
will  consider  the  amount  assets  in  his  bands  for  which  he  will  be  personally 
liable  to  the  action  of  any  creditor,  because  the  non-production  of  the  sum 
to  answer  the  demand  will  upon  that  presumption  be  proof  of  a  waiting 
of  the  testator's  estate.     1  Salk.  305, 

The  doctrine  of  the  courts  of  equity  uf>on  this  subject  is  in  effect  very 
different;  but  commencing  upon  principles  very  analogous,  they  seem 
gradually  to  have  departed  more  and  more  widely  from  the  practice  of  the 
courts  of  law.  At  one  time,  looking  to  the  intention  of  the  testator,  they 
considered  the  appolTitnient  as  turning  the  debt  into  a  legacy  or  specific 
bequest ;  and  as  such,  ihey  in  general  sustained  it  against  the  other  lega* 
tecs,  because  any  specific  bequest  given  to  any  other  person  would  have 
been  so  sustaintHl.  But  as  no  legacies,  not  even  ii[>L'cit]c,  could  stand 
against  the  demands  of  creditors,  so  this  presumcil  legacy  in  the  hands  of 
the  executor  became  a  trust,  and  he  was  held  answerable  for  it  to  them, 
if  the  other  ajtsets  were  not  suJHcient* 

Upon  the  sume  ground  of  intention^  if  it  appeared  upon  the  will  that 
the  testator  did  not  intend  to  discbarge  his  executor,  as  if  he  should  have 
left  a  legacy,  and  directed  it  to  be  paid  out  of  the  sum  due  from  the  exe- 
cutor, in  any  such  cfisc  the  executor  became  as  to  all  the  legatees,  general 
and  speciftc^  n  trustee  to  the  amount  of  his  debt,  and  was  not  dischargedi 
Fiood  V.  Ramrcif,  Yelv.  16Q.     Caret/  v.  GoadingCf  3Bro*  Ch.  Rep.  1 10. 

Now,  however,  the  general  rule  is,  that  the  executor  is  to  be  considered 
as  a  trustee  for  the  legatees ;  or  if  they  have  been  satisfied  by  oilier 
asset*,  for  the  persons  entitled  to  the  residue  of  the  testator^s  personal 
estate  under  the  will.  See  Brrry  v.  Uthert  1 1  Ves.  90.,  and  the  cases  col- 
lected in  the  note  there.     Simmon*  v.  GuHeridge,  IsVes.  S62. 

(14)  The  rules  laid  down  in  the  text,  as  to  the  order  of  payment,  apply 
only  to  what  are  culled  /fgal  assets ;  that  is,  such  things  as  the  executor 
takes  as  executor,  and  as  are  subject  to  the  testator's  debts  getwraUff  by 
rule  of  law,  anil  independently  of  any  direction  to  that  effect  in  his  will* 
But  there  are  also  cqwHakie  aisets,  which  are  such  things  as  the  testate? 
has  made  subject  to  his  debts  generality  but  which,  without  his  act,  would 
cither  not  have  been  subject  to  any  of  his  debta^  or  only  to  debts  of «  spe. 

cial 
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6.  Whzn  the  debts  are  all  discharged,  the  trades  daim 
the  next  regard ;  which  are  to  be  paid  by  the  executor  so  fieur 
as  his  assets  will  extend ;  but  he  may  not  give  himself  the  pre- 
ference herein,  as  in  the  case  of  debts  *. 

A  LEGACY  is  a  bequest,  or  gift,  of  goods  and  chattels  by 
testament ;  and  the  person  to  whom  it  was  given  is  stiled  the 
l^atee :  which  every  person  is  capable  of  being,  unless  par- 
ticularly disabled  by  the  common  law  or  statutes,  as  traitors, 
papists,  and  some  others.  This  bequest  transfers  an  inchoate 
proper^  to  the  legatee;  but  the  legacy  is  not  perfect  without 
the  assent  of  the  executor :  for  if  I  have  SL^eneral  or  pecuniary 
kgacy  of  100^  or  a  speeifk  one  of  a  piece  of  plate,  I  cannot 
in  either  case  take  it  without  the  consent  of  the  executor  ^  (.1 5). 
For  ui  him  all  the  chattels  are  vested;  and  it  is  his  business 
first  of  all  to  see  whether  there  is  a  sufficient  (und  left  to  pay  the 
debts  of  the  testator :  the  rule  of  equity  beings  that  a  man 
inust  be  just,  before  he  is  permitted  to  be  generous ;  or,  as 
Bracton  expresses  the  sense  of  our  antient  law  %  **  de  bonis 
"  defimcti  prime  deducenda  sunt  ea  qua  sunt  necessitatis  et 
**  postea  qua  sunt  utilitatisj  et  ultimo  qua  sunt  voluntatis.^*  And 
in  case  of  a  deficiency  of  assets,  all  the  general  legacies  must 
[  513  ]  abate  proportionably,  in  order  to  pay  the  debts  ;  but  a  specific 
legacy  (of  a  piece  of  plate,  a  horse,  or  the  like)  is  not  to  abate 
at  all,  or  allow  any  thing  by  way  of  abatement,  unless  there  be 
not  sufficient  without  it*.  Upon  the  same  principle,  if  the 
legatees  have  been  paid  their  legacies,  they  are  afterwards 
bound  to  refund  a  rateable  part,  in  case  debts  come  in,  more 
than  sufficient  to  exhaust  the  residuum  after  the  legacies  paid  **. 
And  this  law  is  as  old  as  Bracton  and  Fleta,  who  tell  us  % 

«  2  Vcm.434.     2  P.  Wmi.  25.  "  Ihid,  205. 

y  Co.  Litt.  111.     AIcyn.39.  *  Bract.  /.  2.  c.  26.     Flet.  /.  2.  c.  57. 

«  /.2.   C.26.  §11. 

•  2  Vera.  111. 


dal  nature.  These  the  executor  takes  not  as  executor,  but  as  trustee ;  and  . 
they  are  to  be  distributed,  not  according  to  the  rule  of  law,  but  of  equity  ; 
that  is,  equally  among  all  the  creditors.  What  are  legal,  and  what  equit- 
able assets,  IS  often  a  disputed  question ;  but  the  principle  of  distribution 
of  the  latter,  being  consonant  to  natural  justice,  the  leaning  of  the  courts 
has  long  been  to  extend  their  range.  See  2  Fonblanque  397. 
(15)  See  Vol.III.  p.98.  n.s. 
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"  si  plm-a  sirU  debita^  vel  plm  legatmti  Juerit,  ad  qtia  caialia 
"  defuitcii  fwn  suffkiantj  ^at  ubiqne  defakalio^  ejrcepto  regis 

"  ptiviiegioJ* 

If  the  legatee  dies  before  the  testator,  the  legacy  is  a  lost 
or  lapsed  legacy,  and  shall  sink  into  the  residuum.  And  if  a 
coniingent  legacy  be  left  to  any  one ;  as  what  he  attains,  or  if 
he  attains,  the  age  of  twenty-one;  and  he  dies  before  that 
time ;  it  is  a  lapsed  legacy  **•  But  a  legacy  to  one,  io  be  paid 
wlien  he  attains  the  age  of  twenty-one  years,  is  a  vested  legacy, 
an  interest  which  commences  in  pnesenii^  although  k  be  sol- 
vendum  in/uturo :  and  if  the  legatee  dies  before  that  age,  his 
representatives  shall  receive  it  out  of  the  testator's  personal 
estate,  at  tlie  same  time  that  it  would  have  become  payable  in 
case  the  legatee  had  lived.  (16)  This  distinction  is  borrowed 
from  the  civil  law  * ;  and  its  adoption  in  our  courts  is  not  so 
much  owing  to  it's  intrinsic  equity,  as  to  it's  having  been 
before  adopted  by  the  ecclesiastical  courts.  For,  since  the 
chancery  has  a  concurrent  jurisdiction  with  them,  in  regard 
to  the  recovery  of  legacies,  it  was  reasonable  that  there  should 
be  a  conformity  in  their  determinations  ;  and  that  the  subject 
should  have  the  same  measure  of  justice  in  whatever  court  he 
sued  K  But  if  such  legacies  be  charged  ujxm  a  real  estate,  in 
both  cases   they  shall  lapse  for  tlie  benefit  of  the  heir « ;  for, 

■*  Dyer<  5%  n.  15.      1  £qu<  Cu.mbrt       ^  1  Eq.  Cas.  Abr  295. 
295.  <  2P/W11U.  612.  n,  1, 

*  ^.35.1.  14^2. 


(16)  The  principle  of  this  rule  is  the  intention  of  the  testator,  collected 
from  the  words  he  uses ;  and  therefore  the  rule  must  be  subject  to  such 
variations  as  arise  from  that  principle.  A  direction  to  pny  interest  is  one 
of  the  circumstances  from  which  it  may  be  inferred  that  the  testator  meant 
the  legacy  to  vest  immediately  ;  and  therefore  a  legacy  to  A  pt  twenty-one, 
with  interest  in  the  mean  time,  is  a  vested  legacy,  and  will  pass  to  the  re* 
presentativc*  of  A  if  he  dies  before  twenty-one,     a  P.  Wma,  612.  11.  1. 

In  extension  of  the  same  principle,  where  a  legacy  vested  in  A,  and  pay- 
able at  twenty-one  is  directed  to  bear  interest,  his  representatives  arc 
entitled  to  it  immcdiaUl^  on  bis  deaths  and  do  not  wait  till  the  period 
when  he  would  have  attained  the  age  of  twenty-one.  Bei^anse  they  do  not 
labour  under  the  same  incapacity  which  it  is  presumed  was  the  ground  on 
which  the  testator  postponed  A's  enjoyment  of  it.  Fonncreau  v.  Fonnereau^ 
I  Ves.  n». 
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with  regard  to  devises  affecting  lands,  the  ecclesk^tical  cx)urt 
hath  no  concurrent  jurisdiction.     And  in   case  of  a  vesti^ 

legacy,  due  immediately,  and  charged  on  land  or  immey  itt 
514  ]  the  funds,  which  yield  an  immediate  profit,  interest  shall  be 
payable  thereon  from  the  testator's  death  (17);  but  if  charged 
only  on  the  personal  estate,  which  cannot  be  immediately  got 
in»  it  shall  carry  interest  only  from  the  end  of  the  year  after 
the  death  of  the  testator  ^* 


Besides  these  fonnal  legacies^  contained  in  a  man's  will 
and  testament,  tliere  is  also  permitted  another  death-bed  dls* 
position  of  property  ;  which  is  called  a  donation  causa  morfis. 
And  that  is,  when  a  person  in  his  last  sickness,  apprehending 
his  dissolution  near,  delivers,  or  causes  to  be  delivered  to  an- 
other, the  possession  of  any  personal  goods  (under  which  have 
been  includetl  bonds,  and  bills  drawn  by  the  deceased  upon 
his  banker),  to  keep  in  case  of  his  decease*  This  giit,  if  the 
donor  dies,  needs  not  the  assent  of  his  executor ;  yet  it  shall 
not  prevail  against  creditors ;  and  is  accompanied  with  this 
implied  trust,  that  if  the  donor  lives,  the  property  thereof 
shall  revert  to  himselt^  being  only  given  in  contemplation  of 
death,  or  mortis  causa  \  This  metliod  of  donation  might  have 
subsisted  in  a  slate  of  nature,  being  always  accompanied  with 
delivery  of  actual  possession  ^ ;  and  so  far  differs  from  a 
testamentary  disposition  ;  but  seems  to  have  been  handed 
to  us  from  the  civil  lawyers  'i  who  themselves  borrowed  it 
from  the  Greeks'".  (IS) 


I,  2P.Wins.26,fi7. 
*  Free,  Cbniic.  269*   1  P.  Wins.  406, 
441,     3P.Wtns»357* 
^  Law.  Qf  rorfdt,  1G« 
'  /i«/,2.7.  1,     igr. /*39,  *-(>. 


*"  TTierc  is  a  very  complete  donaiiA 
moHucimxi,  in  the  Odyssey,  b»I7.  r.7S, 
maijk  by  Telomachtu  to  liJs  ffinid  Pi 
raeus  ;  and   nootber   by   Htircules^ 
the  Alcestes  of  £uripidc%  r.  1020. 


'^ 


(17)  This  rule,  tboLigh  acknowledged  as  to  I^aeiei  charged  on  land,  b 
denied  as  to  money  in  theftind«,  &c.,  in  Pearson  r.Prartoti^  1  St;b,  &  Lef,  1 1. 
aiiil  several  other  cases*  See  7  Ves.  97 ;  &  s  Ves.  4i2. 

(le)  The  law  of  donations  nwrtii  cautawus  a  good  deal  considered  in 
the  case  of  Bunn  v.  Markhant^  7 Taunt,  224, ;  and  it  wns  determined  that 
two  indispensable  requisites  to  make  them  vidid  were  a  deliver}-  by  the 
donor,  nntt  a  possession  in  the  donee  contiitiiiiif^  uninterruptedly  till  the 
donor'ti  denth,  If  ihe  donor  retains  or  recovers  possession,  no  decliuifttion 
of  his  intentions,  that  the  donee  sh&ll  have  the  thing  after  his  death,  will 
make  the  donation  valid. 
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?•  When  all  the  debts  and  particular  legacies  are  dis- 
charged, the  surplus  or  rcsi'dtmm  must  be  paid  to  the  residuary 
legatee,  if  any  be  appointed  by  the  will;  and  if  there  be 
none,  it  was  long  a  settled  notion  that  it  devolved  to  the  exe- 
cutor's own  use  by  virtue  of  his  executorship  ^.  But  what- 
ever ground  there  might  have  been  formerly  for  this  opinion, 
it  seems  now  to  be  understood  "^  with  tliis  restriction ;  that 
although  where  the  executor  has  no  legacy  at  all,  the  residuum 
shall  in  general  be  his  own  ;  yet  wherever  there  is  sufGcient 
on  the  face  of  a  will,  (by  means  of  a  competent  legacy  or  [  515  ] 
otherwise^)  to  imply  that  the  testator  intended  his  executor 
should  «o/ have  the  res  id  lie,  the  undivided  surplus  of  the  estate 
shall  go  to  the  next  of  kin,  the  executor  then  standing  upon 
exactly  the  same  fooling  as  an  administrator  :  concern-*- 
ing  whom  indeed  there  formerly  was  much  debate  p,  whe- 
ther or  no  he  could  be  com[>elled  to  make  any  distribution 
of  the  intestate's  estate.  For,  though  (after  the  administra- 
tion was  taken  in  effect  from  the  ordinary,  and  transferred 
to  the  relations  of  the  deceased)  the  spiritual  court  endea- 
voured to  compel  a  distribution,  and  took  bonds  of  tlie  ad- 
ministrator for  that  purpose,  they  were  prohibited  by  the 
temporal  courts,  and  the  bonds  declared  void  at  law  *"•  And 
the  right  of  the  husband  not  only  to  administer,  but  also  to 
enjoy  exclusively  the  effects  o£  his  deceased  wife,  depends 
still  on  this  doctrine  of  the  conunon  hiw  :  the  statute  of  frauds 
declaring  only,  that  the  statute  of  distributions  does  not  ex- 
tend to  this  case.  But  now  these  controversies  are  quite  at 
an  end;  for  by  the  statute  22  &  23  Cai%  II*  c.  10.  explained 
by  29  Car*  IL  c.  S.  it  is  enacted,  that  the  surplusage  of 
intestate's  estates,  (except  of  femes  covert,  which  are  left  as 
at  common  law  \}  shall,  after  the  expiration  of  one  full  year 
from  the  death  of  the  intestate,  be  distributed  in  the  (oU 
lowing  manner.  One  third  shall  go  to  the  widow  of  the 
intestate,  and  the  residue  in  equal  proportions  to  his  chil- 
dren, or  if  dead,  to  their  representatives ;  that  isj  their  lineal 
descendants  :  if  there  are  no  children  or  legal  representatives 

*'  Perkint,  525.  ^  GodoXph*  p.  2.  €.32. 

<>  P^c.  ChMc.  323,     1  R  Wrot.7,         ^  1  tev.  233.    Cwt.  125,  2  P.  Win*, 
544.     2  P.  Wms,  358.     3  P.  Wms,  43,     447. 

194.     Stra,  5G9^     I^wson  T«  Lawion,         '  SUL  29  C«r  JI.  «.3,  $  S5, 
Bvm,  Pn>c*  2§  Apr.  1777. 

VOt.  ir.  P  P 


i 


BookII. 


subsisting,  then  a  moiety  shall  go  to  the  widow,  and  a  moiety 
to  the  next  of  kindred  in  equal  degree  and  their  representa- 
tives; if  no  widow,,  the  whole  shall  go  to  the  children;  if 
neither  widow  nor  children,  tlie  whole  shall  be  distributed 
among  the  next  of  kin  in  equal  degree  and  their  representa- 
tives :  bot  no  representatives  are  admitted,  among  collaterals, 
farther  than  the  children  of  the  intestate*s  brothers  and  sis- 
ters '.  The  next  of  kindred,  here  referred  to,  are  to  be  in- 
vestigated by  the  same  rules  of  consanguinity,  as  those  who 
are  entitled  to  letters  of  administration ;  of  whom  we  have 
£  $1$  ]  sufficiently  spoken  t.  And  therefore  by  this  statute  the  mo- 
ther, as  well  as  the  father,  succeeded  to  all  the  personal  ef- 
fects of  their  children,  w^ho  died  intestate  and  without  wife 
or  issue :  in  exclusion  of  the  other  sons  and  daughters,  the 
brothers  and  sister  of  the  deceased*  And  so  the  law  still 
remains  with  respect  to  the  father  ;  but  by  statute  1  Jac.  II, 
p-  17-  if  the  father  be  dead,  and  any  of  the  children  die  in- 
testate without  wife  or  issue,  in  the  life-lime  of  the  mother^ 
she  and  each  of  the  remaining  children,  or  their  representa* 
tives,  shall  divide  his  effects  in  equal  portions. 

It  is  obvious  to  observe,  how  near  a  resemblance  this 
statute  of  distributions  bears  to  our  ancient  English  law, 
de  raiionahili  parte  honorum^  spoken  of  at  the  beginning 
of  this  chapter";  and  which  sir  Edward  Coke''  himself, 
though  he  doubted  the  generality  of  it*s  restraint  on  the 
powder  of  devising  by  will,  held  to  be  universally  binding 
(in  point  of  conscience  at  least)  upon  the  administrator 
or  executor,  in  the  case  of  either  a  total  or  partial  intes- 
tacy. It  also  bears  some  resembliuice  to  the  Roman  law 
of  succession  ah  intPs/aU>^  :  which,  and  because  the  act  was 
also  penned  by  an  eminent  civilian  ^^  has  occasioned  a  notion 
that  the  parliament  of  England  copied   it   from   the    Roman 


•  Eaym.  496.     Lord  Rajnn.STl* 
«  Fmg.SOi. 

"  Pug*  499. 

*  2  Inst.  33.     See  I  P.  Wins.  8. 

'  Xh e  general  ruk*  of  Kiic]'ii«ucop*iHions 
WM  ihift;  I,  Tlic  irhildren  or  lineal 
desccndlajiiji  in  i»]Uiil  p^irtioas.  2,  On 
fdlur«  of  ihmtef  tlie  parents  or  lioeal 
«tcendint«»  ind  with  them  ibis  brvihren 


or  stiters  or  t\ye  vihoh  binod,  or,  Iftlift 
|)a]-eats  vrcre  dead»  aJl  the  bnetliren  aod 
sisters,  togetlier  witii  ihe  r«;presenu 
Qtivea  of  a  brother  or  mister  deceaaad. 
3.  'I'h*;  iieit  collnit^nU  rt'lations  in  equAl 
dcgrev.  4.  ITie  hu&band  or  wife  of  iIm 
deceased.  F/*  SB.  15.  I.  iVw.  ||8. 
c.l,  2,  3.  127.  c.  L 

f  Sir  Walter  WalkiMr.  Lord  Rftym.574» 
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praetor:  though  indeed  it  is  little  more  than  a  restoration^ 
with  some  refinements  and  regulations,  of  our  old  constitu- 
tional law ;  which  prevailed  as  an  established  right  and  cus- 
tom from  the  time  of  king  Canute  downwards,  many  centu- 
ries before  Jusdnian's  laws  were  known  or  heard  of  in  the 
western  parts  of  Europe.  So  likewise  there  is  another  part 
of  the  statute  of  distributions^  where  directions  are  given 
that  no  child  of  the  intestate  {except  his  heir  at  law)  on  whom 
he  settled  in  his  life-time  any  estate  in  lands,  or  pecuniary 
portion,  equal  to  the  distributive  shares  of  the  other  chil-  [  517  3 
dren,  shall  have  any  part  of  tlie  surplusage  with  their  bro- 
thers and  sisters  ;  hot  if  the  estates  so  given  them,  by  way 
of  advancement,  are  not  quite  equivalent  to  the  other  shares, 
the  children  so  advanced  shall  now  have  so  much  as  will 
make  them  equal.  This  just  and  equitable  provision  has 
been  also  said  to  be  dertvetl  firum  the  collet  to  bonomm  of  the 
imperial  law  *  ;  which  it  certauily  resembles  in  some  pointSi 
though  it  differs  widely  in  others.  But  it  may  not  be  amiss 
to  observe,  that  with  re^rd  to  goods  and  chattel s^  this  is 
part  of  the  antient  custom  of  London,  of  the  province  of 
York,  and  of  our  sister  kingdom  of  Scotland :  and,  with 
regard  to  lands  descending  in  coparcenary,  thaX  it  hath  always 
been,  and  still  is,  the  common  law  of  England,  under  the 
name  of  hotchpot  k 

Befoee  I  quit  this  subject,  I  must  however  acknowledge, 
that  the  doctrine  and  limits  of  representation,  laid  down  in 
the  statute  of  distribution,  seem  to  have  been  principally 
borrowed  from  the  civil  law :  whereby  it  will  sometimes 
happen,  that  personal  estates  are  divided  per  capita^  an(' 
sometimes  pa'  stirpes ;  whereas  the  common  law  knows  n( 
other  rule  of  succession  but  that  per  stirpes  only  *>•  Thej 
are  divided  pep*  capita^  to  every  man  an  equal  share,  when 
all  the  claimants  claim  in  their  own  rights,  as  in  equal  de- 
gree of  kindred,  and  not^^e  i^epresent^tiamsy  in  the  right 
of  another  person.  As  if  the  next  of  kin  be  the  intestate's 
three  brothers,  A,  B,  and  C ;  here  his  effects  are  divided 
into  three  equal  portions,  and  distributed  per  capita^  one  to 


■  8^  cfa.  19.  pflg.l9L 
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each :  but  if  one  of  these  brothers.  A,  had  been  dead,  leav- 
ing three  children,  and  another  B,  leaving  two  ;  then  the 
distribution  must  have  been  per  stirpes ,-  viz,  one  third  to 
A*s  three  children,  another  third  to  B*s  two  children  ;  and 
the  remaining  third  to  C,  the  surviving  brotlier :  vet  if  C 
had  also  been  dead,  without  issue,  then  A's  and  B's  five 
^  .  children,  being  all  in  equal  degree  to  the  intestate,  would 

take  in  their  own  rights  per  capita  ;  viz,  each  of  them  one 
fifth  part^ 

t  BIB  ]  The  statute  of  distributions  expressly  excepts  and  reserves 
the  custom  of  the  city  of  London,  of  the  province  of  York, 
and  of  all  other  places  having  peculiar  customs  of  distribut- 
ing intestates'  effects.  So  that,  though  in  those  places  the 
restraint  of  devising  is  removed  by  the  statutes  formerly  men* 
tioned  **,  their  antient  customs  remain  in  full  force,  with 
respect  to  the  estates  of  intestates.  I  shall  therefore  con- 
elude  this  chapter,  and  with  it,  the  present  book,  with  a  few 
remarks  on  those  customs* 

In  the  first  place,  we  may  observe  that  in  the  city  of  Lon- 
don*, and  province  of  York  \  as  well  as  in  the  kingdom  of 
Scotland  ^  and  probably  also  in  Wales,  (concerning  which 
there  is  little  to  be  gathered,  but  from  the  statute  7  &  8 
W-  lir.  c.  38.)  the  eifects  of  the  intestate,  after  payment 
of  his  debts,  ai'e  in  general  divided  according  to  the  antient] 
universal  doctrine  of  the  2^^^'^  rationabilis.  If  the  deceased  I 
leaves  a  widow  and  children,  his  substance  (deducting  for 
the  widow  her  apparel  and  the  furniture  of  her  bed-chamber, 
which  in  London  is  called  the  uidow*s  chamber)  is  divided 
into  tliree  parts  ;  one  of  which  belongs  to  the  widow, 
another  to  the  children,  and  the  third  to  the  administrator  : 
if  only  a  widow^  or  only  children,  they  shall  respectively,  ia 
either  case,  take  one  moiety,  and  the  administrator  the 
other  ^ ;  if  neither  widow  nor  child,  the  administrator  shall 
have  the  whole'.  And  this  portion,  or  dead  man's  part, 
the  administrator  was  wont  to  apply  to  his  own  use  ^,  till 


«  Prec,  Chanc.  54. 

*  Fag.  €93. 

•  Lord  Raym.  1«5». 

'  S  Bum  £gc1.  Law.  7M. 


t  im.  78S. 

*  1  p.  Wm*.  341.     Sdlu  42e, 

'  «  Show.  175. 

^  2  Ftmos.  85.     I  Vera.  133* 
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the  statute  1  Jac»  II.  c.  17-  declared  that  the  same  should 
be  subject  to  the  statute  of  distribution.  So  that  if  a  man 
dies  worth  1800/.  personal  estate,  leaving  a  widow  and 
two  children,  this  estate  shall  be  divided  into  eighteen  parts; 
whereof  the  widow  shall  have  eight,  six  by  the  custom  and 
two  by  the  statute  ;  and  each  of  the  children  five,  three  by 
the  custom  and  two  by  the  statute :  if  he  leaves  a  widow 
and  one  child,  she  shall  still  have  eight  parts  as  before; 
and  the  child  shall  have  ten,  six  by  the  custom  and  four  by  [519] 
the  statute :  if  he  leaves  a  widow  and  no  child,  the  widow 
shall  have  three^fourths  of  the  whole,  two  by  the  custom 
and  one  by  the  statute ;  and  die  remaining  fourth  shall  go 
by  the  statute  to  the  next  of  kin.  It  is  also  to  be  observed, 
that  if  the  w^ife  be  provided  for  by  a  jointure  before  mar- 
riage, in  bar  of  her  customary  part,  it  puts  her  in  a  state 
of  non-entity,  with  regard  to  the  custom  only ' ;  but  she 
shall  be  entitled  to  her  share  of  the  dead  man's  part  under 
the  statute  of  distributions^  unless  barred  by  special  agree- 
ment ■".  And  if  any  of  the  children  are  advanced  by  the 
father  in  his  life-tlme  with  any  sum  of  money  (not  amount- 
ing to  their  full  proportionable  part),  they  shall  bring  that 
portion  into  hotchpot  with  the  rest  of  the  birothers  and 
sisters,  but  not  with  the  widow,  before  tliey  are  entitled 
to  any  benefit  under  the  custom  ** ;  but,  if  they  are  iiilly 
advanced,  the  custom  entitles  them  to  no  further  divi- 
dend ^. 

Thus  far  in  the  main  the  customs  of  London  and  of 
York  agree ;  but,  besides  certain  other  less  material  varia- 
tions, there  are  two  principal  points  in  which  they  consi- 
derably differ.  One  is,  that  in  London  the  share  of  the 
children  (or  orphanage  part)  is  not  fully  vested  in  them  till 
the  age  of  twenty-one,  before  which  they  cannot  dispose  of 
it  by  testament  ^  ;  and,  if  they  die  under  that  age,  whether 
sole  or  married,  their  share  shall  survive  to  the  other  chil- 
dren ;  but  after  the  age  of  twenty-one,  it  is  free  from  any 
orphanage  custom,  and  in  case  of  intestacy,  shall  fall  under 

'  2  Vent.  665,     3  P.  Wms.  1€.  •  «  P.  Wmt.  527. 

"'  1  Vcm.  15,     2  Chanc.  Rep.  252.  P  2  V«ni.  55S. 

"  2  Frwm.  379.      1  Equ.  Cm.  Abr. 
155.     2  P.  Wins.  526, 
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the  statute  of  distributions ''.  The  other,  that  in  the  pro- 
vince of  York,  the  heir  at  common  law,  who  inherits  any 
land  either  in  fee  or  in  tail,  is  excluded  from  any  filial  por- 
tion or  reasonable  part^.  But,  notwithstanding  these  pro- 
vincial variations,  the  customs  appear  to  be  substantially 
one  and  the  sarne^  And  as  a  similar  policy  formerly  pre- 
vailed in  every  part  of  the  island,  we  may  fairly  conclude 
the  whole  to  be  of  British  original ;  or,  if  derived  from 
[  520  3  the  Roman  law  of  successions,  to  have  been  drawn  from 
that  fountain  much  earlier  than  llie  time  of  Justinian, 
from  whose  constitutions  in  many  po'mis  (particularly  m 
the  advantages  given  to  the  widow)  it  very  considerably 
differs ;  though  it  is  not  improbable  that  the  resemblances 
which  yet  remain  may  be  owing  to  the  Roman  usages; 
introduced  in  the  time  of  Claudius  Caesar,  who  established 
a  colony  in  Britain  to  instruct  the  natives  in  legal  know- 
ledge'; inculcated  and  diffused  by  Papinian,  who  presided 
at  York  as  praefcclus  praetorio  under  the  emperors  Severus 
and  Caractdla*;  and  continued  by  his  successors  till  the 
final  departure  of  the  Romans  in  the  beginning  of  the  fifth 
century  after  Christ-  (19) 


<J  Pr«c.  Chanc,  537. 
'  %  Bwra.  754. 


*  T«dt.  Annoi.  L  IS*  c  33. 

'  Selden.  in  FUtam%  cap,  4*  J  3. 


(19)  Tha  reader  wiU  not  fot^t  what  ii  stated  at  p.  495.,  that  these  cu»- 
tonis  are  now  subject  to  the  eflect  of  the  statutes  there  mentioned  ;  nor 
that  they  apply  only  to  the  residue  of  the  effects  after  payment  of  the 
funeral  expences  and  debts^     1  LtL  Raym.  133i».    4  Burn.  EccL  Law^  459* 


'yi?h. 
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Veim  Carta  Feoffamenti. 

^^iJ^Jf^^  presentes  et  futuri,  quod  ego  Willielmusi  filiua  ^renaiies* 
Wiliieltni   de  Segenho,   dedi,    concessit    et    hac  presend 
carta   mea   contirmavt,   Johaniii    quondam    Alio   Johannis 
de  Saleford,  pro  quadani  sunima  pecunte  quam  michl    dedlt  pre 
manibuB,  unam  acram  terre  mee  arabilis,  jaceritem  in  carapo  de 
Saieford,  juxta  t  err  am  quondam   lUchardi  de  la  Mere:  it^abenHaiit  Habendum, 
ft  ^cncnDani  totam  predictani  acram  terre,  cum  omnibu»  ejus  per-  JJ"*^  Ten™- 
tinenULs,  prefuto  Johanni^  et  hcrcdibui^  buj8,  et  suis  asBignatis,  de 
capitalibus  do  minis  teodi :  JRetitienDfi  et  faciendo  annuatlm  eifidem  HeddETt- 
dominlg   capitalibus    servUia   inde   debita   et    congueta;   €t  ego   ^airaniv 
predictuB  Wiliielmus^  et  lieredes  mei,  et  mei  assigoati,  totam  pre- 
dictam   acram  terre,   cum   omoibus   suis   pertiuentiisj   predicto 
Jolianni  de  Saleford,  et  heredtbus  suis,  et  fiuts  asiignatisi  contra 
omnes  gentee  warrantizabimus  in  perpctuum.      3ltt  tujuB  rei  testi-  Cbndu- 
monium  huic  presenti  carte  sigilium  meum  apposui ;  ftiijj  testibus,  *^^"' 
Kigello  de  Saleford,  Johanne  de  Seybroke,  Eadulpho  clerico  de 
Saleford,  Johanne  molendario  de  eadeni  villa,  &  aliis.     Data  apud 
Saleford  die  Veneris  proximo  ante  festum  sancle  Margarete  Tir- 
ginis,  anno  regni  regis  EDWAaoi  iilii  regis  Eqwabdi  sexto^ 

(L.  S.) 

^rmotanDum,  quod  die  etannolnfra&criptis  plena  LWcry  of 

et  pacifica  seisina  acre  jufraspecificate,  cum  perti- 
nentiis,  data  et  deliberata  fuit  per  infraoominatum 
Willielmura  de  Segenho  infranominato  Johanni 
de  Salefordi  in  propriis  persanis  suts^  secundum 
lenorem  et  effiectum  carte  infrascripte,  in  presentia 
Kigelli  de  Saleford,  Johannia  de  Seybroke,  et 
aliorumi 

pp  4 


tcisin  en- 
dorsed. 
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N°  IL  A  modem  Convegance  hif  Lease  and  Release* 


^  1.  Lease,  m  Bargain  and  SAhE^Jbr  a  year* 


Frcnuic*. 


Fvtwi-i 


Considcr- 


And  islr. 


PAZCCU, 


-ipftjt)  UnUCTiturr,  made  the  third  day  of  September,  in  the 
'■^  twentjr-iirst  year  of  the  retgn  of  our  sovereign  lord  Georg^ 
the  second  by  the  grace  of  God  king  of  Great  Britain,  Frai 
and  Ireland,  defender  of  the  faith,  and  eo  forth,  and  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  forty-seven,  be- 
tween Abraham  Barker  of  Dale  Hall  in  the  county  of  Norfolk, 
esquire^  and  Ceciha  his  wife,  of  the  one  part,  and  David  Edwards 
of  LincolnV  Inn  in  the  county  of  Middlesex,  enquire,  and  Francis-, 
Golding,  of  the  city  of  Norwich,  clerk,  of  the  other  part,  wit- 
neaseth ;  that  the  said  Abraham  Barker  and  Cecilia  his  wife,  in 
consideration  of  five  shillingis  of  lawful  money  of  Great  Britain 
thera  in  hand  paid  by  the  said  David  Edwards  and  Francis  Gold- 
ing  at  or  before  the  ensealing  and  dehvery  of  these  presents,  (the 
receipt  whereof  is  hereby  acknowledged^)  and  for  other  good 
causes  and  considerations  them  the  said  Abraham  Barker  and 
Ceciha  his  wife  hereunto  specially  moving,  fjfitjt  bargained  and 
sold,  and  by  these  presents  do,  and  each  of  them  doth,  bargain  oncl 
sell,  unto  the  said  lyivfid  Edwards  and  Francis  Go  Id  ing,  their 
executors,  administrators,  and  assigns,  91[t  that  the  capital  mes- 
suage^ called  Dale  Hall  in  the  parish  of  Dale  in  the  said  coimty 
of  Norfolk,  wherein  the  said  Abraham  Barker  and  Cecilia  h\s> 
wife  ROW  dwell,  and  all  those  their  lands  m  the  said  parish  of  Dale 
called  or  known  by  the  name  of  Wilsons  farm,  containing  by 
estimation  five  hundred  and  forty  acres,  be  the  same  more  or  less, 
together  with  all  the  singular  houses,  dove-houses,  barns,  build- 
ings, stables,  yards,  gardens,  orchards,  lands,  tenements,  meadows^ 
pastures,  feedings,  commons,  w^jds,  underwoods,  ways,  waters^ 
watercourses,  fishings,  privileges,  profits,  easements,  commodities, 
advantages,  emoUmients,  Jiereditaments,  and  appurtenances  what- 
soever to  ihe  said  capital  messuage  and  farm  belonging  or  ap^ 
pertaining,  or  with  the  same  used  or  enjoyed,  or  accepted,  repoted, 
taken,  or  known,  as  part,  pared,  or  member  thereof,  or  as  belong- 
ing to  the  same  or  any  part  thereof;  and  the  reversion  and  re- 
versions, remainder  and  remainders,  yearly  and  other  rents,  issues, 
and  profits  thereof,  and  of  every  part  and  parcel  thereof:  ^ 
Eahendumn  (at»e  anH  to  ^ofl»  the  said  capital  messuage,  lands,  tenements,  here- 
ditaments, and  all  and  singular  other  the-  premises  hereinbefor 
tnenlioned,  or  intended  to  be  bargained  and  8old»  and  every  piart 
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wnd  parcel  thereof^  with  their  and  every  of  their  rights,  Tnembersi,      N**  II. 
and  appurtenances   unto  the  said  David  Edwards  and  Francis  ^^y^ 
Goldmg,  their  executors,  adTninistrators,  and  assigns,  from  tlie 
day  next  before  the  day  of  the  date  of  these  presents,  for  and 
during^  and  on  til  the  full  end  and  term  of,  one  whole  year  from 
thence  next  ensuing  and  fully  to  be  completed  and  ended  :  J^irilltng  Hidden-' 
and  paying  therefore  unto  the  said  Abraham  Barker  and  Cecilia    "'"* 
his  wife  and  their  heirs  and  assigns,  the  yearly  rent  of  one  pepper- 
corn at  the  expiration  of  the  said  time,  if  the  same  shall  be  law- 
fully demanded :    ^o  tf?c  intrnt  an<l  purpose  that ,  by  virtue   of  Intent. 
these  presents,  and  of  the  statute  for  transferring  uses  into  pos- 
session, the  said  David  Edwards  and  Francis  Golding  may  be  in 
the  actual  possession  of  the  premises,  and  be  thereby  enabled  ta 
take  and  accept  a  grant  and  release  of  the  freehold,  reversion, 
miA  inheritance  of  the  same  premises^  and  of  every  part  and 
parcel  thereof^  to  them^  their  heirs  and  assigns ;  to  the  uses,  and 
upon  the  trusts,  thereof  to  be  declared  by  another  Indenture, 
intended  to  bear  date  the  next  day  at^er  the  day  of  the  date 
hereof    Jn  toitneeja  whereof  the  parties  to  these  presents  their  Condu- 
hands  and  seals  have  subscribed  and  set,  the  day  and  year  first  "™* 
flbove  written. 


I 


Sealed  and  delivered,  being 
first  duly  stamped,  in  the 
presence  of 
George  Carter. 
William  Browne* 


Abraham  Barker.  (L.  S.) 
Cecilia  Barker.  (L.  S.) 
David  Edwards,  (L.  s!) 
Francis  Golding,    (L.  S,) 


§  2,  Deed  of  Release. 

^f?ia  JwlJfTitutr  of  five  parts,  made  the  fourth  day  of  September 
in  the  twenty-first  year  of  the  reign  of  our  sovereign  lord  George 
rhe  second  by  the  grace  of  God  King  of  Great  Britain,  France, 
and  Ireland,  defender  of  the  faith,  and  so  forth,  aixd  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  forty-seven,  be- 
tween Abraham  Barker  of  Dale  Hall  in  il\e  county  of  Norfolk, 
esquire,  and  Cecilia  his  wife  of  the  first  part ;  David  Edwards  of 
Lincoln  s  Inn  in  the  county  of  Middlesex,  esquire,  executor  of 
the  list  will  and  testament  of  Lewis  Edwards  of  Cowbridge  in 
the  county  of  Glamorgan,  gentleman,  his  late  father,  deceased^ 
and  Francis  Golding  of  the  city  of  Norwich,  clerk,  of  the  second 
part ;   Cliarles  Browne  of  Enstone,  in   the   county  of  Oxford, 


Pmnlsefc 


pMttes, 


Consider- 


Fkfceli* 


gentleman,  and  Ricbard  More  of  the  city  of  Bristol,  merchant 

of  the  third  part;  John  Barker^  Esquire,  son  auil  heir  apparent 
of  the  said  Abraliam  Barker,  of  the  fourth  part ;  and   Katherme 
Edwards,  spinster^  one  of  the  sisters  of  the  said  David  Edwards, 
of  the  fiftli  part.     W^txma  a  marriage  is  intended,  by  the    per- 
mission of  God,  to  be  shortly  had  and  solemnized  between    the 
said  John  Barker  and  Katheriue  Edwards  ;  ^oln  t(?ifl  31nDnuurf 
Mtntsssttpf  that  in  consideration  of  the  said  intended  marriage, 
and  of  the  sum  of  five  thousand  pounds,  of  good  and  lawful  money 
of  Great  Britain,  to  the  said  Abraham  Barker,   (by  and  with  the 
consent  and  agreement  of  the  said  John  Barker  and  Katherine 
Edwards,  testified  by  their  being  parties  to,  and  their  sealing  and 
delivery  of,  these  presents,)  by  the  said  David  EdwBrds  in  hand 
paid  at  or  before  the  ensealing  and  delivery  hereof,  being   the 
marriage  portion  of  the  said  Katherine  Edwards,  bequeathed  to 
her  by  the  last  will  and  testament  of  the  said  Lewis  Edwards,  her 
late  father,   deceased ;   the  receipt  and  payment  whereof,  the 
said  Abraham  Barker  doth  hereby  acknowledge,  and  thereof,  and 
of  every  part  and  parcel  thereof,  they  the  said  Abraham  Barker 
John  Barker,  and  Katherine  Edwards,  do,  and  each  of  them  doth 
release,  acquit,  and  discbarge  the  said  David  Edwards,  his  exe- 
cutors and  administrators,  for  ever  by  these  presents :  and  for 
providing  a  competent  jointure  and  provision  of  maintenance  for 
the  said  Katherine  Edwards,  m  case  she  shall,  after  the  said  in- 
tended marriage  had,  survive  and  overlive  the  said  John  Barker, 
Iter  intended  husband :  and  for  settling  and  assuring  the  capital 
messuage,  lands,  tenements,  and  hereditaments,  hereinafter  men- 
tioned, and  to  such  uses,  and  upon  such  trusts  as  are  hereinafter 
eKpressed  and  declared:  and  for  and  in  consideration  of  the  sum 
of  five  shillings  of  lawful   money  of  Great  Britain  to   the  said 
Abraham  Barker  and  Cecilia  his  wife  in  hand  paid  by  the  said 
David  Edwards  and  Francis  Golding,  and  of  ten  shillings  of  like 
lawful    money  to  them  aiao  in  hand  paid  by  the  said  Charles 
Browne  and  Richard  Moore,  at  or  before  the  ensealing  and  de- 
livery hereof,  (the  several  receipts  whereof  are  hereby  respect^ 
ively  acknowledged),  they  the  said  Abraham  Barker  and  Cecilii 
his  wife,  ^atifj  and  each  of  them  hath,  granted^  bargained,  sold^ 
released,  and  confirmed,  and  by  these  presents  do,  and  each  of 
them  doth,  grant,  bargain,  sell,  release,  and  confirm  unto  the  said 
David  Edwards  and  Francis  Cfolding,  their  heirs  and  assigns,  $111 
that  the  capital  messuage  called  Dale   Hall,  in  the   parish  of 
Dale  in  the  said  county  of  Norfolk,  wherein  the  said  Ahrahani 
Barker  and  Cecilia  his  wife  now  dwell,  and  all  those  their  lands 
in  the  said  parish  of  Dale  called  or  known  by  the  name  of  Wrl- 
son's   Farm,   containing   by  estimation   fire  hundred  and  forty 
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acres,  be  the  same  more  or  less»  together  with  all  and  singukr     ^o  u. 
houses,   dovehouses,   barns,   buildmgs,   stables,   yards,  gardens,  '.— — v^^^ 
orchards,  lands,  tenements,   meadows,  pastures,  feedings,  com- 
TOons,  woods,  underwoods,  ways,  waters,  water-courses,  fishingsj 
privileges^  profits,  easements,  commodities,  advantages,  emolu- 
ments, hereditaments,  and  appurtenances  whatsoever  to  the  ^aJd 
capital  messuage  and  farm  belonging  or  appertaining,  or  with  the 
same  used,  or  enjoyed,  or  accepted,  reputed,  taken,  or  known,  ad 
part,  parcel,  or  member  thereof,  or  as  belonging  to  the  same  or 
any  part  thereof;  (all  which  fiaid  premises  are  now  in  the  actual  Mention  of 
possession  of  tlie  said  David  Edwards  and  Francis  Golding,  by  t»rgaio*nd 
virtue  of  a  bargain  and  sale  to  them  thereof  made  by  the  said 
Abraham  Barker  and  Cecilia  his  wife  for  one  whole  year,  In  con- 
sideration of  five  shiUings  to  them  paid  by  the  said  David  Ed- 
wards and  Francis  Golding,  in  and  by  one  indenture  bearing  date 
the  day  next  before  the  day  of  the  date  hereof,  and  by  force  of 
the  statute  for  transferring  uses  into  possession ;)   and  the  re- 
version and  reversions,  remainder  and  remainders,  yearly  and 
other  rents,  issues  and  profits  thereof,  and  every  part  and  parcel 
thereof,  and  also  all  the  estate,  right,  title  interest,  trust,  property, 
claim,  and  demand  ivhatsoever,  both  at  law  and  in  equity,  of  them 
the  »aid  Abraham  Barker  and  Cecilia  his  wife,  in,  to,  or  out  of 
the  said  capital  messuage,  lands,  tenements,  hereditaments,  and 
premises  J  l^o  |>fltie  anU  m  ^olt»  the  said  capital  messuage,  lands,  Habrndum, 
tenements,  hereditaments,  and  all  and   singular   other  the  pre- 
mises   herein-before   mentioned   to  be  hereby  granted  and  re-  ^ 
leased,  with  their  and  every  of  their  appurtenances,  unto  the 
said  David  Edwards  and  Francis  Golding,  their  heirs  and  assigns 
to  such  uses,  upon  such  trusts,  and  to  and  for  such  intents  and 
purposes  as  are  hereinafter  mentioned,  expressed,  and  deciitrecJ, 
of  and  concerning  the  same :  that  is  to  say,  to  the  use  and  behoof  To  the  iu« 
of  the  said  Abraham  Barker  and  Cecilia  his  wite,  according  to  ^  ^* 
their  several  and  respective  estates  and  interests  therein,  at  the  ^'arriaffe^ 
lime  of,  or  immediately  before,  the  execution  of  these  presents, 
until  the  solemnization  of  the  said  intended  marriage :  and  from  Tben  of  tht 
and  after  the  solemnization  thereof,   to  the  use  and  behoof  of  h>J*i»4odfor 
the  said  John  Barker,  for  and  during  the  term  of  ^his  natural  u^str/^ 
life  ;  without  impeachment  of  or  for  any  manner  of  waste  :  and   Hemminder 
from  and  after  tlie  detennination  of  that  estate,  then  to  the  use  of  ^  ^S^^^ 
tlie  said  David  Edwards  and  Francjs  Golding,  and  their  heirs,  contingtnt 
during  the  life  of  the  said  John  Barker,  upon  trust  to  support  ^^*i' 
and  preserve  the  contingent  uses  and  estates  hereinafter  limited         ' 
from  being  defeated  and  destroyed,  and  for  that  purpose  to  make 
entries,  or  bring  actions,  as  the  case  shall  require ;  but  nevertlie- 


H 


Remftinder 
to  the  wife 
for  life,  for 
her  joiri' 
turf?,  in  t>ar 
of  dower . 


to  0thex 
trust««a  for 

upon  trusts 
after  men- 
tioned : 


Hcfoilndcr 
lo  the  jlr»t 
and  other 
sons  of  tlie 
SDMrriase  in 


Eenuimler 

to  ths 
daugtiteri. 


AA  tenants 
in  cominoa,, 
in  tail  ; 


y  permit 
cluriog  his  life  to  receive  and  take  the  rents  and  profits   thereof, 
and  of  every  part  thereof  to  and  for  hts  and  their  own  use    and 
benefit :  and  from  and  after  the  decease  of  the  said  John  Barker, 
then  to  the  use  and  behoof  of  the  said  Katherine  Edwards,    Ws 
intended  wife,  for  and  during  the  term  of  her  natural  life,  for  her 
jointure,  and  in  lieu*  bar,  and  satisfaction  of  her  dower  and  rhirda 
at  common  law,  which  she  can^  or  may  have  or  claim,  of,  in,  ta, 
or  out  of,  all  and  every,  or  any,  of  the   lands,  tenements,   and 
hereditaments,  whereof  or  wherein  the  said  John  Barker  now  i«, 
or  at  uny  time  or  times  hereafter  during  the  coverture  between 
them  shall  be,  seised  of  any  estate  of  freehold  or  inheritance  ; 
and  from  and  after  the  decease  of  the  said  Katherine  Edwards^  or 
other  sooner  determination  of  the  said  estate,  then  to  the   use 
and  behoof  of  the  said  Charles  Browne  and  Richard  More,  their 
executors,  administrators,  and  assigns,  for  and  during*  and  onto 
the  full  end  and  term  of,  live  hundred  years  from  thence  next 
ensuing  and  fully  to  be  complete  and  ended,  without  impeach- 
ment of  waste :  upon  such  trusts  nevertheless,  and  to  and  for 
iuch  intents  and  purposes,  and  under  and  subject  to  such  pro* 
visocs  and  agreements,  as  are  hereinafter  mentioned,  expressed, 
and  declared  of  and  concerning  the  same :  and  from  and  after 
the  end,  expiration,  or  other  sooner  determination  of  the  said 
term  of  five  hundred  years,   and  subject  thereunto,  to   the   use 
and  behoof  of  the  first  son  of  the  said  John  Barker  on  the  body 
of  the  said  Katherine  Edwards  his  intended  wife  to  be  begotten, 
and  of  the  heirs  of  the  body  of  such  first  son  lawfully  issuing; 
and  for  default  of  such  issue,  then  to  the  use  and  behoof  of  the 
second,  third,  fourth,  fit\h,  sixth,  seventh,  eighth,  ninth,  tenth, 
and  of  all  and  every  other  the  son  and  sons  of  the  said   John 
Barker  on  the  body  of  the  said  Katherine  Edwards  his  intended 
wife  to  be  begotten,  severally,  successively,  and   in   remainder, 
one  after  another,  as  they  and  every  of  them  shall  be  in  seniority 
of  age  and  priority  of  birth,   and  of  the  several   and  respective 
heirs  of  the  body  and  bodies  of  all  and  every  such  son  and  »ons 
lawfully  issuing ;   the  elder  of  such  sons  and  the   heirs  of  bis 
body  issuing,  being  always  to  be  preferred  and  to  take  before 
the  younger  of  such  sons*  and  the  heirs  of  his  or  their  body 
or  bodies  JBguing:  and  for  default  of  such  issue,  then  to  the 
use  and  behoof  of  all  and  every  the  daughter  tuid  daughters  of 
the  said  John  Barker  on  the  body  of  the  said  Katherine  Edwards 
his  intended  wife  to  be  begotten,  to  be  equally  divided  between 
them,  (if  more  than  one,)  share  and  share  alike,  as  tenants  in 
common,    and   not    as    joint- tenants,    and   of   the    several   and 
respective  heirs  of  the  body  and  bodies  of  all  and  every  such 
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daughter  and  daughters  lawfully  issuing :  and  for  default  of  such      N'^  11. 
jesue,  then  to  the  use  and  behoof  of  the  heirs  of  the  body  of  ^  -"  ^  -  ^ 
him  the  said  John  Barker  lawfully  issuing  :  and  for  default  of  ^^  ihrhu*-' 
Buch  heirSf  then  to  the  use  and  behoof  of  the  said  Cecilia  the  baml  in 
wife  of  the  said  Abraham  Barker,  and  of  her  heirs  and  assigns  *^'l«  }^^' 
for  ever,     anil  as  to,  for,  and  concerning  the  terra  ot  nve  nun-  jj^j,  jj^g. 
dred  years  herein-before  limited  to  the  said  Charles  Browne  and  baud'i  mo- 
Richard  More,  their  executors,  administrators,  and   assigns,  as  xbetru»tof 
aforesaid,  it  is  hereby  declared  and  agreed,  by  and  between  all  the  term 
the  said  parties  to  these  presents,  that  the  same  is  so  limited  to  ""^'•^®*"  * 
them  upon  the  trust s»  and  to  and  for  the  intents  and  purposes, 
and  under  and  subject  to  the  provisoes  and  agreements  herein- 
after menttonedf   expressed   and    declared,    of  and   concerning 
the  same :  that  is  to  say,  in  case  there  shall  be  an  eldest  or  only 
son,  and  one  or  more  other  child  or  children  of  the  said  John  Bar- 
ker on  the  body  of  the  said  Kathenne  his  intended  wife  to  be 
begotten,  then  upon  trust  that  they  the  said  Charles  Browne  and  to  raise  par- 
Richard  More,  their  executors,  administrators,  and  assigns,  by  t*^'^**^*" 

»  ,  o     »      -f    younger 

sale  or  mortgage  of  the  said  terra  of  five  hundred  years,  or  by  childrtn, 

such  other  ways  and  means  as  they  or  the  survivor  of  them,  or 
the  -executors  or  administrators  of  such   survivor^  shall  think  fit, 
shall  and   do  raise  and  levy,  or  borrow  and  take  up  at  interest, 
the  sum  of   four  thousand  pounds  of   lawful  money  of  Great 
Britain,  for  the  portion  or  portions  of  such  other  child  or  children 
(besides  the  eldest  or  only  son)  as  aforesaid,  to  be  equally  divided 
between   them    (if  more   than  one)    share  and   share   alike ;  the 
portion    or    portions  of  such  of  them  as  shall  be    a    son  or  sons   Payable  mt 
to  be  paid  at  his  or  their  respective  age  or  ages  of  twenty-one  ^^f^^^^ 
years;  and   the    portion  or  portions  of  such  of  them  as  shall  be     ^ 
a  daughter  or  daughters  to  be  paid  at  her  or  their  respective  age 
or  ages  of  twenty-one  years,  or  day  or  days  of  marriage,  which 
shall  first  happen.     And  upon  this  further  trust,  that  in  the  mean-   wttli  main^ 
time  and  until  the  same  portions  shall  become  payable  as  afore-  ^'^»"«*t 
said,  the  said  Charles  Browne  and  Richard  More,  their  executors,  4  pa- cent, 
administrators,    and  assigns,  shall  and   do,    by  and    out  of  the 
rents,  issues,  and  profits  of  the  premises  aforesaid,  raise  and  levy 
such   competent   yearly    sura   and  sums  of  money  for  the  main- 
tenance  and   education  of  such    child   or  children,  as  shall  not 
exceed  in  the  whole  tJie  interest  of  their  respective  portions,  after 
the  rate  of  four  pounds  in  the  hundred  yearly,     Prot)ilieii  always,  »nd  beoefit 
that  in  case  any  of  the  same  children  shall  happen  to  die  before  «>';'"rTivor- 
his,  her,    or   their  portions   shall    become  payable  as   aforesaid,      ^' 
then  the  portion  or  portions  of  such  of  them  so  dying  shall  go 
and  be  paid  unto  and  be   equally  divided  among  tlie   sun'ivor  or 
survivors  of  them^  when  and  at  such  time  as  the  original  por- 
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lion  or  portions  of  such  surviving  chiW  or  children  shall  become 
payable  m  aforesaid,     l^rotjitiell  also,   that  in   case   there   shall 
be  no  sach  child  or  children  of  the  said  John  Barker,  on  the  body 
of  the  said  Kathenne  his  intended  wife  begotten,  besides  an  eldest 
or  only  son;    or   in  case  all  or  every  such  child  or   children 
shall  happen  to  die  before  all  or  any  of  their  said  portions  ahaH 
become    due   and  payable  as  aforesaid;  or  in  ca»e  the  said  por- 
tions, and   also  such  maintenance  as  aforesaid,  shall  by  the  said 
Charles  Browne  and  Richard  More^  their  executors,  administra- 
tora,  or   assigns,  be  raised   and  levied  by  any  of  the  ways  and 
means   in  that  behalf  afore-mentioned  ;  or  in  case  the  same  by 
such  person  or  persons  as  shall  for  Uic  time  being  be  next  in  re- 
version or  remainder  of  the  same  premises  expectant  upon  the 
said  term  of  five  hundred  years,  shall  be  paid  or  well  imd  duly 
secured  to  be  paid,  according  to  the  true   intent  and  meaning 
of  these  presents;  then  and  m  any  of  the  said  cases,  and  at  all 
times  thenceforth^  the  said  term  of  five  hundred  yeufi?,  orsomuch 
thereof  as  shaU  remain  unsold  or  undisposed  of  for  the  purposes 
aforesaid^  shall  cease,  determine,  and  be  utterly  void  to  all  intents 
and  purposes,  any  thing  herein  contained  to  the  contrary  thereof 
in  any  wise   notwithstanding.     Protaiticti   also,   and  it  is  hereby 
further  declared  and  agreed  by  and  betxveen  all  the  said  parties 
to    these  presents,  that   in    case  the   said  Abraham    Barker  or 
Cecilia  his  wife,  at  any  time  during  their  lives^  or  the  life  of  the 
survivor  of  them,  with  the  approbation  of  the  said  David  Edwards 
and   Francis    Golding,   or   the   survivor  of  them,    or   the   exe- 
cutors and  administrators  of  such   survivor  shall  settle,  convey, 
and  assure  other  lands  and  tenements  of  an  estate  of  inheritance 
in  fee-simple,  in  possession  in  some  convenient  place  or  places 
within  the  realm  of  England,  of  equal  or  better  value  than  the 
said  capital  messuage,  lands,  tenements,  hereditaments,  and  pre- 
mises, hereby  granted  and  released,  and  in  lieu  and  recompense 
thereof,  unto  and  for  such  and  the  like  uses,  intents,  and  pur- 
poses, and  upon  such  and  the  hke  trusts,  as  the  said  capital  mes- 
suage, lands,  tenements,  hereditaments,  and  premises  are  hereby 
settled  and   assured   unto  and  upon,  then  and  in  such  case,  and 
at  all  times  from  thenceforth,  all    and  every  the   use  and  uses, 
trust  and  trusts,   estate   and   estates  herein-before  limited,  ex- 
pressed and   declared   of  or  concerning   the   same,  shall  cease, 
determine,    and  be  utterly  void  to  all  intents  and  purposes ;  and 
the   same    capital  messuage,    lands,    tenements,    h  credit  amenta, 
and    premises,  shall  from   thenceforth    remain  and  be  to  and  for 
the  only  proper  use  and  behoof  of  the  said  Abraham  Barker  or 
Cecilia  his  wife,  or  the  survivor  of  them,  so  settling,  conveying, 
and  assuring  such  other  lands  and  tenementi  as  aforesaid,  and  of 
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liis  or  he?  heirs  and  assigns  for  ever ;  and  to  and  for  no  other  N*^ 
use*  intent,  or  purpose  whatsoever  ;  any  thing  herein  contained  *^ -~^^^ 
to  the  contrary  thereof  m  any  wise  notwithstanding.  anB,  for  CoTetumt 
the  considerations  aforesaid,  and  for  barring  all  estates- tail ^  and  ^  ^^^^  * 
all  remainders  or  reversions  thereupon  expectant  or  depending, 
if  any  be  now  subsisting  and  ynbarred  or  otherwise  undeter- 
mined, of  and  in  the  said  capital  messuage,  lands,  tenements, 
hereditaments,  and   premises,  hereby   granted  and  released,   or  « 

mentioned  to  be  hereby  granted  and  released,  or  any  of  theni» 
or  any  part  thereof,  the  said  Abraham  Barker  for  himself  and 
the  said  Cecilia  his  wife,  his  and  her  heirs,  executors,  and  ad- 
ministrators, and  the  said  John  Barker  for  himself,  his  heirs, 
executors,  and  administrators,  do,  and  each  of  them  doth,  re- 
spectively covenant,  promise,  and  grant  to  and  with  the  said 
David  Edwards  and  Francis  Golding,  their  Ireirs,  executors^  and 
administrators,  by  these  presents,  that  they  the  said  Abraham 
Barker  and  Cecilia  his  wife,  and  John  Barker,  shall  and  will, 
at  the  costs  and  charges  of  the  said  Abraham  Barker,  before 
the  end  of  Michaelmas  term  next  ensuing  the  date  hereof,  ac- 
knowledge and  levy,  before  his  majesty's  justices  of  the  court  of 
common  pleas  at  Westminster j  one  or  more  fine  or  fines,  xur  cog- 
nizance de  droits  come  ceo,  S^c*  with  proclamations  according  to 
the  form  of  the  statutes  in  that  case  made  and  provided,  and  the 
usual  course  of  fines  in  such  eases  accustomed,  unto  the  said  Da> 
vid  Edwards,  and  his  heirs,  of  the  said  capital  messuage,  lands, 
tenements,  hereditaments,  and  premises,  by  such  apt  and  con* 
venient  names,  quantities,  qualities,  number  of  acres,  and  other 
descriptions  to  ascertain  the  same,  as  shall  be  thought  meet ; 
which  said  fine  or  fines,  so  as  aforesaid,  or  in  any  other  manner 
levied  and  ackoowiedgcd,  or  to  be  levied  and  acknowledged,  shall 
be  and  enure,  and  shall  be  adjudged,  deemed,  construed,  and 
taken,  and  so  are  and  were  meant  and  intended,  to  be  and 
enure,  and  are  hereby  declared  by  all  the  said  parties  to  these 
presents  to  be  and  enure,  to  the  use  and  behoof  of  the  said  Da- 
vid Edwards,  and  his  heirs  and  assigns ;  to  the  intent  and  pur- 
pose that  the  said  David  Edwards  may  by  virtue  of  the  said 
fine  or  fines  so  covenanted  and  agreed  to  be  levied  as  aforesaid, 
be  and  become  perfect  tenant  of  the  freehold  of  the  said  capital  in  order  to 

messuage,   lands,    tenements,   hereditaments,    and  all  other  the  "^*"  *  ^ 
*  »  1    I  111-  nnm  to  the 

premises,  to  the  end  that  one  or  more  good  and  pertect  common  praecipe, 

recovery  or  recoveries  may  be  thereof  had  and  suffered,  in  such  ^* » "^ 

manner  as  is  hereinafter  for  that  purpose  mentioned.     And  it  is  t^^^J^ 
hereby  declared  and  agreed  by  and  between  all  the  said  parties 
to  these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  Francis  Golding,  at  the  costs  and  charges  of  the  said  Abra- 
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to  enure 


ham  Barker^  before  the  end  of  Michaelmas  term  nexi  ensuing 
the  date  hereof,  to  sue  forth  and  prosecute  out  of  his  majesty's 
high  court  of  chancery  one  or  more  writ  or  writs  of  entry  sur  dis* 
seisin  en  la  post  returnable  before  his  majesty's  justicea  of  the 
court  of  common  pleas  at  Westminster,  thereby  demanding  by 
apt  and  convenient  names,  quantities,  qualities,  number  of  acres, 
and  other  descriptions,  the  said  capital  messuage,  lands,  tene* 
mcnts,    hereditaments,    and   premises,    against    the   said   David 
Edwards ;   to  which  said  writ,  or  writs,  of  entry  he  the  said 
David   Edwards  shall  appear  gratis^   either  in  his  own  proper 
person,  or  by  his  attorney  thereto  lawfully  authorized,  and  vouch 
over  to  warranty  the  said  Abraham  Barker  and  Cecilia  his  wife, 
and  John  Barker ;  who  shall  also  gratis  appear  in  their  proper 
person^    or   by   their   attorney   or   attorneys,    thereto    lawfully 
authorized,  and  enter  into  the  warranty,  and  vouch  over  to  war- 
ranty the  common  vouchee  of  the  same  court ;  who  shall  also 
appear,  and  after  imparlance  shall  make  default :  so  as  judgment 
fihaMiand  may  be  thereupon  had  and  given  for  the  said  Francis 
Goiding  to  recover  the  said  capital  messuage,  lands,  tenements, 
hereditaments,  and  premises,  against  the  said  David  Edwards, 
and  for  him  to  recover  in  value  against  the  said  Abraham  Barker 
and  Cecilia  his  wife,  and  John  Barker,  and  for  them  to  recover 
in  value  against  the  said  common  vouchee,  and  that  execution 
shall  and  may  be  thereupon  awarded,  and   had  accordingly,  and 
alf  and  every  other  act  and  thing  be  done  and  executed*  needful 
and  requisite  for  the  suffering  and  perfecting  of  such  common 
recovery  or  recoveries,  with  vouchers  as  aforesaid.     And  it  is 
hereby  further  declared  and  agreed  by  and  between  all  the  said 
parties  to  these  presents,  that  immediately  from  and  after  the 
suffering  and  perfecting  of  the  said  recovery  or  recoveries,  so  as 
aforesaid,   or   in   any   other  manner,   or   at  any  other   time   or 
tiroeSi  Buffered  or  to  be  suffered,  as  well  these  presents  and  the 
assurance  hereby  made,  and  the  said  fine  or  fines,  so  covenanted 
to  be  levied  as  aforesaid,  as  also  the  said  recovery  or  recoveries, 
and  also  nil  and  every  other   fine  or  fines*   recovery  and  reco- 
veries, conveyances,   and  assurances  m  the  law  whatsoever  here- 
tofore  had,    made,    levied,   suffered,   or  executed,   or  hereafter 
to  be  had,  made,  levied,  suffered,  or  executed,  of  the  said  ca- 
pital messuage,  lands,  ^tenements,  hereditaments,  and  premises, 
or  any  of  them,  or  any  part  thereof,  by  and  between  the  said 
parties  to  these  presents  or  any  of  them,  or  whereunto  they  or 
any  of  them  are  or  shall  be  parties  or  privies,  shall  be  and  enure, 
and  shall  be  adjudged,  deemed,  construed,   and  taken,  and  so 
are  and  were  meant  and  intended,  to  be  and  enure^  and  the  re- 
Govaror  or  recoverors  in  the  said  recovery  or  recoveriei  named 
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or  to  be  nitned,  and  his  or  iheir  heirs*  ihail  stand  and  be  seised      N''  II. 
of  the  said  capital  mesisijage^  laiKb,  teneineiits,  hereditanientKi    '^*— *v-— ^ 
and  premisjes,  and  of  every  part  and  parcel  thereof,  to  the  unes,   to  the  pre- 
upon  the  trusts*  and  to  and  for  the  intents  and  purpose;?,  and  j^t^^^'^'g  u&e* 
under  and  subject  to  the  provisoes,  limitations,  and  agreements  '"   "* 
hereinbefore  mentioned,  expressed,  and  declared,  of  and  con- 
cerning  the  same.     anU  tlie  isaid  Abraham  Barker,   party  here-   Q,|jpp  f.^, 
unto,  doth  hereby  for  himselt^  his  heirs,  executors,  and  adroi-   venaoui 
nistrator^,  further  covenant,  promise,   grant,  and  agree,  to  and 
with  the  said  David  Edwards  and  Francis  Golding»  their  heirs, 
executors  and  adniinii^lrators,  in  manner  and  form   following ; 
that  U  to  say,  that  the  said  capital  messuaget  lands,   tenernejits,   for  qukt 
hereditaments,  and  premises,  shrill  and  may  at  all  times  hereafter  «''*j«>ment, 
remain,   continue,   and   be,  to  and  for  the    uses   and   purposes^ 
upon  the  trusts,  and  under  and  subject  to  the  provisoes,  hmit- 
ations,  and  agreements,  herein-hefore  mentioned,   expressed,  and 
declared  of  and   concerning   the   same  ;  and  shall  and  may  be 
peaceably   and   quietly   had,    held,    and    enjoyed    accordingly, 
without  any  lawful  let  or  interruption  of  or  by  the  said  Abraham 
Barker  or  Cecilia  his  wife,  parties  hereunto,  his  or  her  heirs  or 
assigns,  or  of  or  by  any  other  person  or  persons  Ian  tnlly  claim- 
ing or  to  claim  from,  by,  or  under,  or  in  trust   for  hhn,  her, 
them,  or  any  of  them  ;  or  from,  by,  or  under,  his  or  her  ances- 
tors,   or  any  of  them;  and  shall  so   remain,    continue,  and  be,  fr««  from 
free  and  clear,  and  freely  and  clearly  acf]uittcd,  exonerated,  and   ^^^^^^' 
discharged,  or  otherwise,  by  the  said  Abraham  Barker  or  Cecilia 
bis  wife»  parties  hereunto,  liis  or  her  heirs,  executors,   or  admi- 
nistrators, well  and    sufficiently  saved,  defended,  kept  harnvless, 
and  indemnified  of,  from,  and  against  all  former  and  other  gifts, 
grants,  bargains,  sales,  leases,  mortgages,  estates,  titles,  troubles, 
charges,  and  incumbrances  whatsoever,  had,  made,  done,  com- 
mitted, occasioned,  or  suffered,  or  to  be  had,  made,  done,  com- 
mitted, occasioned,  or  suffered,  by  the  said  Abraham  Barker  or 
Cecilia  his  wife,  or  by  his  or  her  ancestors,  or  any  of  them,  or 
by  his,  her,  their,  or  any  of  their  act,  means,  assent,  consent  or 
procurement;  9nli  motcotjcr  that  he  the  said  Abraham  Barker  and  aM-lforfbr. 
Cecilia  his  wile,  parties  hereunto,  and  his  or  her  heir^  and  all  '''^^  a^ur- 
other  persons  having  or  lawfully  claiming,  or  which  shall  or  may  ***"* 
have  or  lawfully  claim,  any  estate,  right,  title,  trust  or  interest,  at 
iaw  or  in  equity,  of,  in,  to,  or  out  of  the  said  capital  messuage, 
lands,  tenements,  hereditaments*  and  premises,  or  any  of  them,  or 
any  part  thereof,  by  or  under  or  in  trust  for  him,  her,  them,  or  any 
of  them,  or  by  or  under  his  or  her  ancestors,  or  any  of  them, 
shall  and  will  from  time  to  time,   and  at  all  times  hercatler,  upon 
every  reasonable  rciiuest,  and  at  the  costs  and  charges  of  the  said 
VOL,  lU  Q  Q 
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Powpr  of 
r«voc«lion. 


David  Eilwardi  and  Francis  Goldm|^,  ar  either  of  them^  tli«iT  or 
either  of  their  heirs,  executors^  or  adtniniatratorB,  make,  do,  and 
execute,  or  caujse  to  be  made,  done,  atid  executed,  all  fiucb  fur* 
ther  and  other  lawfijl  and  reasonable  acts,  deeds,  conveyances, 
and  assurances  in  the  law  whatsoever,  for  the  further,  better, 
more  perfect,  and  absolute  granting,  conveying,  settling,  aod 
assuring  of  the  same  capital  mciisuage,  landsj  tenements,  here- 
ditaments, and  premiscis,  to  and  for  the  uses  and  purposes,  upon 
the  trusts,  and  under  and  subject  to  the  provisoes,  limitations, 
and  agreements,  herein-before  mentioned,  expressed,  and  de- 
clared, of  and  concerning  the  same,  as  by  the  said  David  Edwards 
and  Francis  Golding,  or  cither  of  them,  their  or  either  of  their 
heirs,  executors,  or  administrators,  or  their  or  any  of  their  counsel 
learned  in  the  law,  shull  be  reasonably  advised,  devised,  or  re- 
quired ;  so  as  such  further  assurances  contain  in  them  no  further 
or  other  warranty  or  covenants  than  against  the  person  or  persons, 
his,  her,  or  their  heirs,  who  shall  make  or  do  the  same ;  and  so  as 
the  party  or  parties,  who  shall  be  requested  to  make  such  further 
assurances,  be  not  compelled  or  compellable,  fnr  making  or 
doing  thereof,  to  go  and  travel  above  five  miles  from  his,  her,  or 
their  then  respective  dwellings,  or  places  of  abode.  ProtJiUrB 
Ia0tlp,  and  it  is  hereby  further  declared  and  agreed  by  and  between 
all  the  parties  to  these  presents,  that  it  shall  and  may  be  lawful 
to  and  for  the  said  Abraham  Barker  and  Cecilia  his  wife,  John 
Barker  and  Katherine  his  intended  wife,  and  David  Edwards,  at 
any  time  or  times  hereafter,  during  their  joint  lives,  by  any  writing 
or  writings  under  their  respective  hands  and  seals,  and  attested  by 
two  or  more  credible  witnesses,  to  revoke,  make  void,  alter,  or 
change  all  and  every  or  any  the  use  and  uses,  estate  and  estates, 
herein  and  hereby  before  limited  and  declared,  or  mentioned  or  in- 
tended to  be  limited  and  declared,  of  and  in  the  capital  messuage, 
lands,  tenements,  hereditaments^  and  premises  aforesaid,  or  of  and 
in  any  part  or  parcel  thereof,  and  to  declare  new  and  other  uses 
of  the  same,  or  of  any  part  or  parcel  thereof,  any  thing  herein  con- 


Conclu- 

tained  to  the  contrary  thereof  in  any  wise  notwiihstmiding.      31  ti 

isjoa. 

tDimt03  whereof  the  parties  to  these 

presents  their  hands  ai 

id  seals 

have  subscribed  and  set,  the  day  an 

d  year  first  above  written. 

Sealed,  and  delivered,  being 

Abraham  Barker. 

(L.S.) 

first  duly  stamped,  in  the 

Cecilia  Barker. 

(L.S.) 

presence  of 

David  Edwards. 

(L.S,) 

George  Carter. 

Francis  Golding* 

(L.  S.) 

William  Browne, 

Charles  Browne. 

(L,  S.) 

Richard  Moore/ 

(L.  S.) 

John  Barker. 

(L.S.) 

- 

Katherine  Ednatds 

.(L.S,) 

APPENDIX. 


N"  JJt 


An  Obltgationt  or  Bond,  with  Condition  fixr  the 
Faymcnt  of  Money. 

TI^jT^g)!^  all  men  by  these  presents,  that  I  David  Edwards 
^'^  of  Linc«jln*s  Inn  in  the  county  of  Middlesex,  esquire,  am 
lield  and  firmly  bound  to  Abraham  Barker  of  Dale  Hall  in  the 
county  of  Norfolk,  esquire,  in  ten  thoysand  pounds  of  lawful 
money  of  Great  Britain  to  be  paid  to  the  said  Abraham  Barker^ 
or  his  certain  attorney,  executors,  admintstrators,  or  assigns ; 
for  which  payment  well  and  truly  to  be  made,  I  bind  myself, 
my  heirs,  executors,  and  administrators,  firmly  by  these  presents, 
sealed  with  ipy  seal.  Dated  the  fourth  day  of  September  in 
the  twenty -first  year  of  the  reign  of  our  sovereign  lord  George 
the  second,  by  the  grace  of  God  king  of  Great  Britain,  France 
and  Ireland,  defender  of  the  faith,  and  so  forth,  and  in  the  year 
of  our  lord  one  thousand  seven  hundred  and  forty  seven* 

^l^e  condition  of  this  obligation  \&  such,  that  if  the  above-bounden 
David  Edwards,  his  heirs,  executors,  or  administrators,  do  and 
shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above- 
named  Abraham  Barker,  his  executors,  administrators,  or  assigna, 
the  full  sum  of  five  thousand  pounds  of  lawful  British  money, 
with  lawful  interest  for  the  same,  on  the  fourth  day  of  March 
next  ensuing  the  date  of  the  above-written  obligation,  then  this 
obligation  shall  be  void  and  of  none  effect,  or  else  shafl  be  and 
remain  in  full  force  and  virtue. 

Sealed,  and  delivered,  being  David  Edwardu,    (L.S*) 

first  duly  stamped,  in  the 
presence  of 
George  Carter. 

WiMiani  Browne. 


HQ  ? 
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A  Fine  of  Lands  sur  Cognizance  de  Droit,  came 
ceOp  8^c, 

Writ  of  Covenant ;  or  Praecipe. 

/JtfCflDIROJC  th^  second,  by  the  grace  of  God,  of  Great  Britain^ 
France  and  Ireknd,  l%irrg»  dcftTider  of  llie  faith,  ant*  so 
forth,  to  the  slierift*  of  Norfolk,  greeting.  Comntanti  Abraham 
Barker,  csqutre,  and  Cecilia  his  wife,  and  John  Barker,  esquire, 
that  justly  and  without  delay  they  perform  to  David  Edwards, 
esquire^  the  co¥enant  made  between  them  of  two  messuages,  t^'o 
gardens,  three  hundred  acres  of  land,  one  hundred  acres  of 
meadow,  two  hundred  acres  of  pasture,  and  fifty  acres  of  wood, 
with  the  appurtenances,  in  Dale;  and  unless  they  shall  so  do, 
and  if  the  said  David  shall  give  you  security  of  prosecutmg  hU 
claim,  then  summon  by  good  sunnnoners  the  said  Abraham, 
Cecilia,  and  John,  that  they  appear  before  our  justices  at  West- 
nnnster,  from  tlie  day  of  Saint  Michael  »n  one  month,  to  shew 
wherefore  they  have  not  done  It :  and  have  you  there  the  fium- 
moners,  and  this  writ.  CaHitnfM  ourself  at  Westminster,  the  ninth 
day  of  October,  in  the  twenty -first  year  of  our  reign* 


Sura m oners  of  the's 


onertn  ■       Pledges  of     1  John  Doe.  within-named     A-  I  John  I>en. 

reiuna.         pTosecution    j  Uiclmrd  Itoe.     brabam,     Cecilia,  j  Bicliard  Fen. 

and  John*  J 


1 2.     The  Licence  to  agree* 

Norfolk,  )  DabiD  €EBtiMirD0,  esquire,  gives  to  the  lord  the  kmg 
to  wit.  J  ten  marks,  for  Ucence  to  agree  i^^th  Abraham 
Barker,  esquire,  of  a  plea  of  covenant  of  two  messuages,  two 
gardens,  three  hundred  acres  of  land,  one  hundred  acres  of  mea- 
dow, two  hundred  acres  of  pasture,  and  fifty  acres  of  wood,  with 
the  appurtenances  in  Dale. 

§  3.     The  Concord. 

SltiU  t|)f  aftrcemmt  Us  bvhP,  to  wit,  that  the  aforesaid  Abrahan 
Cecilia,  and  John  have  acknowledged  the  aforesaid  tenement* 

H 
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into   which,   8fc.    And  thereupon  he  bringeth  suit,  S^c.      9nll      N^  V. 
the  aforesaid  Jacob,  tenant  by  his  own  warranty,  defends  his  ^  ^^^■-■' 
right,  when,  S^c.    And  saith  that  the  aforesaid  Hugh  did  not  ^^^ 
disseise  the  aforesaid  Francis  of  the  tenements  aforesaid,  as  the  common 
aforesaid  Francis  by  his  writ  and  count  aforesaid  above  doth  sup-  vouchee, 
pose :  and  of  this  he  puts  himself  upon  the  country.    9nll  the  dUteiXi, 
aforesaid  Francis  thereupon  craveth  leave  to  imparl ;  and  he  hath  Impar- 
it.    And  afterwards  the  aforesaid  Francis  cometh  again  here  into  i>e^„|^  ^ 
court  in  this  same  term  in  his  proper  person,  and  the  aforesaid  the  common 
Jacob,  though  solemnly  called,  cometh  not  again,  but  hath  de-  ^o"ch«e- 
parted  in  contempt  of  the  court,  and  maketh  default,    ^fyerefore  Judgment 
it  i0  cottditiereti,  that  the  aforesaid  Francis  do  recover  his  seisin  ^*^  'J*  ^- 
against  the  aforesaid  David  of  the  tenements  aforesaid,  with  the 
appurtenances :  and  that  the  said  David  have  of  the  land  of  the  Recoreiy 
aforesaid  "  John,  to  the  value  [of  the  tenements  aforesaid;]  "*▼•!««. 
**  and  further,  that  the  said  John  have  of  the  land  of  the  said" 
Jacob  to  the  value  [of  the  tenements  aforesaid.]     And  the  said  Amerce- 
Jacob  in  mercy.    9nl>  hereupon  the  said  Francis  prays  a  writ  """«"*• 
of  the  lord  the  king,  to  be  directed  to  the  sheriff  of  the  county 
aforesaid,   to  cause  him  to  have  full   seisin  of  the   tenements 
aforesaid  with  the  appurtenances;  and  it  is  granted  unto  him,  Award  of 
returnable  here  without  delay.    Aflerwards,  that  is  to  say,  the  the  writ  of 
twenty-eighth  day  of  November  in  this  same  term,  here  cometh  J^^ 
the  said  Francis  in  his  proper  person ;  and  the  sheriff  namely 
Sir  Charles  Thomson,  knight,  now  sendeth,  that  he  by  virtue  of 
the  writ  aforesaid,  to  him  directed,  on  the  twenty-fourth  day  of 
the  same  month,  did  cause  the  said  Francis  to  have  full  seisin  of 
the  tenements  aforesaid  with  the  appurtenances,  as  he  was  com- 
manded.     2LII  anH  0in0uUr  which  premises,  at  the  request  of  Exemplifi. 
the  said  Francis,  by  the  tenor  of  these  presents  we  have  held  good  oition  cen- 
to be  exemplified.    In  testimony  whereof  we  have  caused  our  ^°"«d. 
seal,  appointed  for  sealing  writs  in  the  bench  aforesaid,  to  be 
affixed  to  these  presents.    tBSiitMBB  Sir  John  Willes,  knight,  at  Teste, 
Westminster,  the  twenty-eighth  day  of  November,  in  the  twenty- 
first  year  of  our  reign. 

Cooke. 


THE   END   OF  THE   SECOND   VOLUME. 
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